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Č PREFACE @ 


I. HIS Preface to the Fourth Edition of this book Professor Sutherland 
said: “Much factual information regarding crime has been accumulated 
over several generations. In spite of this, criminology lacks full scientific 
standing. The defects of criminology consist principally of the failure to 
integrate this factual information into consistent and valid general proposi- 
tions.” As in the earlier editions, the Sixth attempts to correct some of these 
defects. Principles of Criminology has always been designed to place emphasis 
upon the organization and systematization of knowledge, and this edition 
adheres to that tradition. 

Part One examines facts of crime and delinquency and relates them to 
Professor Sutherland’s differential association and differential social organ- 
ization theories. The factual data ‘eXamined include variations of crime and 
delinquency rates with age, sex, race, poverty, educational status, urbaniza- 
tion, and other variables, as well as the incidence among criminals and 
delinquents of various biological, psychological and social traits, charac- 
teristics, and processes. The differential association theory and alternative 
theories of crime causation are evaluated in the light of their comparative 
capacity to “make sense” of the facts. 

In Part Two factual materials pertaining to control of crime are related to 
sociological and psychological theories of punishment and treatment, as 
well as to the differential association and differential social organization 
theories. Imprisonment, probation, parole, corporal punishmenty group 
therapy, and psychoanalysis, for example, are identified as societal reactions 
to crime, variations in these societal reactions are observed, and theories 
to account for the variations are presented. The contemporary conflict 
between punishment and treatment of criminals is documented, and the 
consequences of this conflict for practices and organization of police, courts, 
probation departments, parole departments, and prisons are examined. The 
implications of the differential association and differential social organiza- 
tion theories for correctional administration and for reform and rehabilita- 
tion of criminals are explored. 

Although the pagination of this edition is essentially the same as that of 
the Fifth Edition, substantial portions of about half the chapters have been 
rewritten. In all chapters, statistics have been brought up to date and the 
results of latest research have been included. Some statements contained 
in the Fifth Edition have been shown to be in error, and these have been 


corrected. 
v 
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After due deliberation, and consultation with persons who have used the 
Fifth Edition, it was decided that the formal statement of the theory of 
differential association (Chapter Four) should not be modified at this time. 
The theory has been severely criticized by some criminologists and sociolo- 
gists, and it seems highly probable that it will have to undergo revision, just 
as the formal statement in the 1939 edition underwent revision. However, it 
also is significant that the theory of differential association is currently in 
the period of its greatest popularity, if one can judge by the number of 
journal articles reporting on how it is being tested, analyzed, and extended. 
It would be inappropriate to modify the theory in such a way that research 
work now in progress would be undermined. Moreover, the “great debates” 
about the present statement of the theory probably are of more value to 
undergraduates than would be a revised formal statement that would take 
some of the criticisms into account. I have collected a bibliography of some 
seventy items on the theory, most of them written in the last five years. A 
number of these make up the list of Selected Readings following Chapter 
Four, and they should be consulted by students with serious interests in 
criminological researgh. 

; DONALD R. CRESSEY 

Los Angeles, California 


p pi pmd pet 
UN =OLVEONDTDURARARUN = 


Contents 


Preface 


Part One: The Study of Crime 


Criminology and Criminal Law 

Indexes of Crime 

Perspectives and Methods in 1 Criminology 

A Sociological Theory of Criminal Behavior 
Crime and Social Processes 

Physical and Physiological Factors anti Crime 
Psychopathy and Crime aie 
Crime in Relation to Race and Naive 
Culture Areas and Crime 

The Home and Family in Relation: to ‘Crime. 
Social Institutions and Crime . 

Processes in Criminal Behavior 

Behavior Systems in Crime 


Part Two: The Control of Crime ` 


Variations in Punitive Policies . 
Punitive Policies and Social Structure 
The Treatment of Criminals 

The Police System 

Detention Before Trial . 

The Criminal Court . 
The Juvenile Court . 
Probation 


Contents 


Development of Treatment Methods in American 
Prisons . 5.00 Sr 

Objectives and Conditions of Imprisonment . 

The Prison Community . . 

Prison Labor Yop ee aie 

Education in Prisons 

Release from Prison . 

Parole SMe tino a 3% 30 

Prevention of Crime and Delinquency 


Index of Names a 
Index of Subjects . . . 


PART ONE @ 


_ The Study of Crime ` 
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Chapter One 


Criminology and Criminal Law 


Crue is the body of knowledge regarding crime as a social phe- 
nomenon. It includes within its scope the processes of making laws, of 
breaking laws, and of reacting toward the breaking of laws. These proc- 
esses are three aspects of a somewhat unified sequence of interactions. Cer- 
tain acts which are regarded as undesirable are defined by the political 
society as crimes. In spite of this definition some peqple persist in the be- 
havior and thus commit crimes; the political society reacts by punishment, 
treatment, or prevention. This sequence of interactions is the object-matter 
of criminology. 

Criminology consists of three principal divisions, as follows: (a) the 
sociology of law, which is an attempt at scientific analysis of the conditions 
under which criminal laws develop and which is seldom included in general 
books on criminology; (6) criminal etiology, which is an attempt at scien- 
tific analysis of the causes of crime; and (c) penology, which is concerned 
with the control of crime. The term “‘penology” is unsatisfactory because 
this division includes many methods of control which are not penal in char- 
acter. 

The objective of criminology is the development of a body of general 
and verified principles and of other types of knowledge regarding this proc- 
ess of law, crime, and treatment or prevention. This knowledge will con- 
tribute to the development of other social sciences and through these other 
social sciences it will contribute to efficiency in general social control. In ad- 
dition, criminology is concerned with the immediate application of knowl- 
edge to programs of social control of crime. This concern with practical 
programs is justified, in part, as experimentation which may be valuable 
because of its immediate results but at any rate will be valuable in the long 
run because of the increased knowledge which results from it. If practical 
programs wait until theoretical knowledge is complete, they will wait for 
eternity, for theoretical knowledge is increased most significantly in the 
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efforts at social control. John Dewey described the relationship between 
knowledge and control thus: P 


It is a complete error to suppose that efforts at social control depend upon the prior 
existence of a social science. The reverse is the case. The building up of a social science, 
that is, of a body of knowledge in which facts are ascertained in their significant relations, 
is dependent upon putting social planning into effect. . . . Physical science did not develop 
because inquirers had piled up a mass of facts about observed phenomena. It came into 
being when men intentionally experimented, on the basis of ideas and hypotheses, with 
observed phenomena to modify them and disclose new observations. This process is self- 


Mmentations possible, The change from a passive and accumulative attitude into an active 
and productive one is the secret revealed by the progress of physical inquiry. Men obtained 
knowledge of natural energies by trying deliberately to control the conditions of their 
Operation. The result was knowledge, and then control on a larger scale by the application 
of what was learned.' 


While experimentation may increase theoretical knowledge and thereby 
contribute to ul improvements in policies, it is unnecessarily waste- 
ful unless it is by the best organized and critical thought available. 
The average citizen is confronted by a confusing and conflicting complex of 
popular beliefs and programs in regard to crime. Some of these are tradi- 
tions from cighteenth-century philosophy; some are promulgations of spe- 
cial interest groups; and some are blind emotional reactions. Organized and 
critical thinking in this field is therefore peculiarly difficult and also peculiarly 
necessary. 

Wp CONVENTIONAL DEFINITION OF CRIME AND THE CRIMINAL LAW. 
Criminal behavior is behavior in violation of the criminal law. No matter 
what the degree of immorality, reprehensibility, or indecency of an act, it 
is not a crime unless it is prohibited by the criminal law. The criminal law, 
in turn, is defined conventionally as a body of specific rules regarding hu- 
man conduct which have been promulgated by political authority, which 
apply uniformly to all members of the classes to which the rules refer, and 
which are enforced by punishment administered by the state. The charac- 
teristics which distinguish this body of rules regarding human conduct from 
Other rules are, therefore, politicality, specificity, uniformity, and penal 
sanction. However, these are characteristics of an ideal, completely rational 
system of criminal law; in practice the differences between the criminal law 
and other bodies of rules for human conduct are not clear cut. Also, the 


1 John Dewey, “Social Science and Social Control,” Republic, 67 276-277, 2, 
1931. Reprinted by permission. = be "r 
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ideal characteristics of the criminal law are not always features of the 
criminal law in action, 

Pp CHARACTERISTICS OF THE CRIMINAL LAW, The vast majority of the 


persons who come before them. However, both the techniques used by the 
court in interpreting and applying the statutes and the body of ideals held 
by the court are a part of the law in action, as truly as are the written 
statutes. The court decision in one controversy becomes a part of the body 
of rules used in making decisions in other controversies, Consequently, law 
students must read court decisions in order to learn law, Further evidence 
supporting this view that the courts as well as the legislatures make law is 
found whenever the nation is confronted with the of selecting a 
justice of the Supreme Court. At such times it is recognised that 
the nature of the federal law itself, not merely its 
termined to a considerable extent by the proportion of liberals and com- 
servatives on the supreme bench. Thus behind the h 

the 


Z 
i 


mediate agencies, such as the police, which affect 
administration of the law. Many statutes are never enforced; some 
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constant. 
Politicality is regarded almost universally as a mecemary element in 
criminal law, The rules of the trade union, the church, or the family are 


tion between the state and other groups is not only arbitrary bet also is 
difficult to maintain when attention is turned to societies where patriarchal 
power, private self-help, popular justice, and other forerunners of legislative 
justice are found. This may be illustrated by the gypsies, who at present 
have no territorial organization and no written law, but who do have 


* Roscoe Pound, Criminal Justice in Amerios (New York: Holt, t990, p. 120. 
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customs, taboos, and a semi-judicial council which makes definite decisions 
regarding the propriety of behavior of members of the group and often 
imposes penalties. These councils have no political authority in the territory 
in which they happen to be operating, but they perform the same function 
within the gypsy group that courts perform in the political order.* Similarly, 
early Chinese immigrants in Chicago established an unofficial court which 
had no political authority but which in practice exercised the functions of 
an authorized court in controversies among the Chinese people, just as did 
the guild and the family council in their home country. Thus, the element 
of politicality is arbitrary and is not sharply defined. The earlier systems 
of law, together with the present relation between public opinion and legal 
precepts, raise the question, When should the rules of a group be regarded 
as the law and violations of these rules as crimes?* 

Specificity is included as an element in the definition of criminal law be- 
cause of the contrast in this respect between criminal law and civil law. The 
civil law may be general. One German civil code, for instance, provided that 
whoever intentionally injured another in a manner contrary to the common 
standards of right conduct was bound to indemnify him. The criminal law, 
on the other hand, generally gives a strict definition of a specific act, and 
when there is doubt as to whether a definition describes the behavior of a 
defendant the judge is obligated to decide in favor of the defendant. In one 
famous case, for example, the behavior of a person who had taken an air- 
plane was held to be exempt from the consequences of violating a statute 
regarding the taking of “self-propelled vehicles,” on the ground that at the 
time the law was enacted “vehicles” did not include airplanes.* Some laws, 
to be sure, are quite general, as the laws in regard to nuisances, conspiracy, 
disorderly conduct, use of the mails to defraud, and official misfeasance. The 
criminal law, however, contains no general provision that any act which, 
when done with culpable intent, injures the public can be prosecuted as a 
punishable offense.” Consequently it frequently happens that one act is 


3 See Irving Brown, “‘Children of the Earth,” Survey, 59:9, October 1, 1927. 

4 Chu Chai, “Administration of Law among the Chinese in Chicago,” Journal of 
Criminal Law and Criminology, 22:806-818, March-April, 1932. 

ë See E. Adamson Hoebel, The Law of Primitive Man: A Study in Comparative Legal 
Dynamics (Cambridge: Harvard University Press, 1954). 

£ McBoyle vs. United States, 283 U. S. 25 (1931). 

7 A German law of June 28, 1935, seems to be an exception to this generalization. 
It provided: ‘Whoever commits an action which the law declares to be punishable or 
which is deserving of punishment according to the fundamental idea of a penal law and 
the sound perception of the people, shall be punished. If no determinate penal law is 
directly applicable to the action, it shall be punished according to the law, the basic idea 
of which fits.it best.” Lawrence Preuss, “Punishment by Analogy in National Socialist 
Penal Law,” Journal of Criminal Law and Criminology, 26:847, March-April, 1936. 


Criminology and Criminal Law 7 


prohibited by law while another act which is very similar in nature and effects 
is not prohibited and is not illegal. 

Uniformity or regularity is included in the conventional definition of 
criminal law because law attempts to provide even-handed justice without 
respect to persons. This means that no exceptions are made to criminal 
liability because of a person’s social status; an act described as a crime is 
crime, no matter who perpetrates it. Also, uniformity means that the law 
enforcement process shall be administered without regard for the status of 
the persons who have committed crimes or are accused of committing 
crimes. This ideal, however, has varied widely in practice. Rigid rule and 
judicial discretion have alternated in importance. Rigid rule treats all per- 
sons in the class to which the law refers exactly alike, while judicial dis- 
cretion takes cognizance of varying elements in the situations of the members 
of the class and thus approaches closer to individualization. Equity, also, 
developed as a method of doing justice in particular situations where iron 
regularity would not do justice. As precedents in equity have accumulated, 
the decisions tend to become uniform, and thus similar to law. In line with 
the present tendency toward judicial discretion, authority has been conferred 
by legislative assemblies upon many administrative-bbdies to make régula- 
tions applicable to particular situations. 

Penal sanction, as one of the elements in the orthodox definition of law, 
refers to the notion that violators Will be punished or, at least, threatened 
with punishment by the state. Punishment under the law differs from that 
imposed by a mob in that it is applied dispassionately by representatives of 
the state in such a manner that it may win the approval of the cool judgment 
of impartial observers. A law which does not provide a penalty that will 
cause suffering is regarded as quite impotent and in fact no criminal law 
at all. However, the punishment provided may be very slight; in the Courts 
of Honor a verdict was reached, a party was declared guilty, and the disgrace 
of the declaration of guilt was the only punishment. In view of the difficulty 
of identifying the criminal law of primitive societies, where the institution of 
“the state” is not obvious, the suggestion has been made that the penal 
sanction is the only essential element in the definition of criminal law, and 
that wherever proscriptions are enforced by a penal sanction, there criminal 
law exists. This is in contrast to the tort law, where the court orders the 
defendant to reimburse the plaintiff, but does not punish him for damaging 
the plaintiff. It is evident, however, that the punitive aspect of criminal law 
is on the wane at present. In the juvenile court and to a smaller extent in 
the criminal courts, the tendency is to use methods which have been found 
to be effective in forestalling crime, regardless of whether they are coercive 
and punitive or not. By using juvenile court procedures we have attempted 
to avoid applying the “stigma of crime” to the acts of children. In theory, the 
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juvenile court does not determine the guilt or innocence of a criminal; it 
merely acts in behalf of a child who is in need of help. The court’s objective 
is treatment, not the meting out of penalties. However, except for children 
who are called delinquent because they have been neglected, most juvenile 
delinquencies are in fact defined as acts which would be crimes ifcommitted 
by an adult. Consequently, juvenile delinquencies continue to be acts which 
are punishable by law, even if the punishment is kept in the background.* 
Similarly, the states and the federal government for a generation or two have 
been enacting laws for the regulation of manufacturing, commerce, agricul- 
ture, and other occupations. The persons affected by such laws are 
ordinarily respectable and powerful, and the legislatures have adapted the 
procedures to the status of these persons. Violations of these laws are crimes, 
but they are not always tried in the criminal courts. Instead, they are handled 
in civil and equity courts or in administrative commissions ; the conventional 
penalties of fine and imprisonment are kept in the background to be used 
only as a last resort, and coercion in the first instance consists of injunctions 
and cease-and-desist orders. Thus these persons of social importance avoid 
the “stigma of crime,” just as, to a lesser degree, juvenile delinquents do. 
The acts remain as crimes, however, for they are punishable by law. ° 

The conventional view is that a crime is an offense against the state, 
while in contrast a tort in violation of civil law is an offense against an 
invididual. A particular act may be considered as an offense against an 
individual and also against the state, and is either a tort or a crime or both 
according to the way it is handled. A person who has committed an act of 
assault, for example, may be ordered by the civil court to pay the victim 
a sum of $500 for the damages to his interests, and he may also be ordered 
by the criminal court to pay a fine of $500 to the state. The payment of the 
first $500 is not punishment, but payment of the second $500 is punish- 
ment. This distinction between individual damage and social harm is ex- 
tremely difficult to make in the legal systems of nonliterate societies, where 
court procedures are relatively informal. Even in modern society, the dis- 
tinction is dubious, for it rests upon the assumption that “individual” and 
“group” or “state” are mutually exclusive. For practical purposes, the in- 
dividual is treated as if he were autonomous, but in fact an act which harms 
an individual also harms the group in which he has membership.?° Also, in 
modern society the indefiniteness of the distinction between torts and crimes 


* See the discussion in Chapter Twenty, pp. 378-405. 

° Edwin H. Sutherland, “Is ‘White Collar Crime’ Crime?” American Sociological Review, 
10:132-139, April, 1945; Edwin H. Sutherland, White Collar Crime (New York: Dryden, 
1949), pp. 29-55, 

+9 See the discussion by Jerome Hall, General Principles of Criminal Law (Indianapolis: 
Bobbs-Merrill, 1947), pp. 188-214. 
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is apparent when the victim of an act which is both a tort and a crime uses 
the criminal law as a method of forcing restitution which could not be 
secured with equal facility in the civil courts. Prosecutors frequently com- 
plain about the use of the criminal law as a collecting agency, especially 
because the victim who is reimbursed by the offender prior to trial then 
refuses to act as a witness.” 

For many centuries, the philosophers of jurisprudence have attempted 
by deductive reasoning to determine the principle justifying the use of specific 
laws. Divine will, the will of the sovereign, nature, reason, history, public 
opinion, and other principles have been presented."* Jerome Frank has 
attempted to explain by a quasi-psychoanalytic method the effort to secure 
exactness, certainty, and predictability in the law as due to the persisting 
childish need for an authoritative father, and he suggests that the solution 
of the conflict between the wish for certainty and the impossibility of securing 
certainty is to get rid of the need for the father authority.** Pound has stated 
that a final answer to the question, “ What is law?” is impossible because law 
is a living, changing thing, which may at one time be based on sovereign 
will and at another time on juristic science, which may at one time be 
uniform and at another time give much room for judicial discretion, which 
may at one time be very specific in its proscriptions and at another time 
much more general.'* 

> NATURE OF CRIMINAL LAW FROM THE GENETIC POINT OF VIEW. 
Many theories of the origin of the criminal law as an agency of social con- 
trol have been developed. First, in the classical theory the criminal law was 
regarded as originating in torts, or wrongs to individuals. According to this 
theory, all wrongs produced efforts at self-redress in the injured parties and 
were therefore treated as injuries to particular individuals; and later, by a 
series of transitions, the group took charge of the treatment, and the wrongs 
came to be regarded as injuries to the group or to the state. These transi- 
tions included a requirement that the avenger announce his intention of 
seeking revenge; a requirement that the avenger secure the consent of the 
group before taking vengeance; the regulation of the amount of injury that 
could be done to the wrong-doer by the injured party; the limitation of 
time and place in which vengeance could be secured ; public investigation of 


11 C, L. B. Lawndes, “Civil Liability Created by Criminal Legislation,” Minnesota Law 
Review, 16:361-377, March, 1932; M. Solberg, ‘‘Civil Remedies and Mercenary Crime,” 
in E. D. McDougall, Editor, Crime for Profit (Boston : Stratford, 1933), pp. 193-204. 

13 John W. Burgess, The Sanctity of Law (Boston: Ginn, 1927); Roscoe Pound, Inter- 
pretations of Legal History (New York: Macmillan, 1923); Roscoe Pound, Law and 
Morals (Chapel Hill, North Carolina: University of North Carolina Press, 1926); Morris 
R. Cohen, Reason and Law (Glencoe, Illinois: The Free Press, 1950). 

13 Jerome Frank, Law and the Modern Mind (New York: Brentano’s, 1930). 

1 Pound, Interpretations of Legal History, op. cit., Chapter 3. 
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the merits of the case in connection with the requirements mentioned previ- 
ously or independently of these; and participation of some members of the 
group in the efforts of the injured party to secure self-redress. There can 
be no doubt that some crimes did originate in torts and became crimes 
through one or more of the steps described. The theory is inadequate, how- 
ever. It assumes the priority of the individual to the group and this is not 
justified, for it is certain that in early societies some wrongs were regarded 
as wrongs against the group. Such wrongs were regarded as dangerous to 
the group directly, as in treason and in violations of the hunting rules, or 
indirectly, as in sacrilege and- witchcraft which might bring down the wrath 
of the gods upon the group.!* Furthermore, for those crimes which originated 
from torts, the process is not adequately described. It is at this point, in part, 
that some of the other theories are concentrated. 

A second theory is that the criminal law originated in the rational pro- 
cesses of a unified society. When wrongs occurred, the society took action 
and made a regulation to prevent a repetition of such wrongs. An alternative 
interpretation is that the enactment of a statute is an expression of emotion. 
Something occurs which upsets a group, and it rushes to the legislature to 
secure a prohibition-of such acts. Professor Robert Park said in one of his 
lectures, “We are always passing laws in America. We might as well get up 
and dance. The laws are largely to relieve emotion, and the legislatures are 
quite aware of that fact.” It is obvious that some criminal laws are made in 
this manner, but the theory is inadequate as a general description of how 
the criminal law has developed. 

A third theory is that the criminal Jaw originated in and is a crystalliza- 
tion of the mores. Customs developed with little or no rational analysis, but 
after persisting for a time they achieved an ethical foundation. Infraction 
of such customs produced antagonistic reactions of the group, which were 
expressed in the form of criminal law with penal sanctions. This statement 
is a fairly accurate description of primitive law and of modern common law, 
but is not an accurate description of many of the modern statutes which deal 
with railways, factories, automobiles, television, and taxes.** It should be 
noted, however, that even in the laws dealing with these modern inventions 
the general values are, for the most part, taken over from the mores of the 
time, although the specific practices had not previously become customary. 

A fourth theory is that criminal law originated in conflict of interests of 

15 S, R, Steinmetz, Ethnologische Studien zur ersten Entwicklung der Strafe (Leiden: 
Harrassowitz, 1894), Vol. II, pp. 327-348; H. Oppenheimer, The Rationale of Punishment 
(London: University of London Press, 1913), pp. 66-91. 

16 See R. C. Fuller, “Morals and the Criminal Law,” Journal of Criminal Law and 
Criminology, 32:624-630, March-April, 1942; and Clarence Ray Jeffery, “Crime, Law 


and Social Structure,” Journal of Criminal Law and Criminology, 41:423-435, November- 
December, 1956. 
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different groups. When an interest group secures the enactment of a law, it 
secures the assistance of the state in a conflict with a rival interest group; 
the opposition of the rival group thus becomes criminal. According to this 
theory, wrongful acts are characteristic of all classes in present-day society ; 
the upper classes are subtle in their wrongdoing, the underprivileged classes 
are direct. The upper classes are politically important and they prohibit the 
wrongful acts of the underprivileged classes, but the laws are defined and 
implemented in such manner that many of the wrongful acts of the upper 
classes do not come within their scope. In this theory, the criminal law 
originates in the conflict of groups and in the inconsistency of the mores. 
Like the other theories, it correctly describes a part of the process of law- 
making but fails in accuracy regarding other aspects of the law. 

For one or more of the reasons described, laws are being utilized in 
America with increasing frequency. The number of statutes in a selected 
group of states increased approximately 40 percent from 1900 to 1930, and 
the same trend appears in regard to football rules, bridge rules, trade union 
rules, and probably almost all other rules.17 About 500,000 new state laws 
have been enacted since 1900.1* Laws have accumulated because the mores 
have been weak and inconsistent; and because the Jaws have not had the 
support of the mores, they have been relatively ineffective as a means of 
control. When the mores are adequate, laws are unnecessary; when the 
mores are inadequate, the laws are ineffective. 

No positive conclusion can be reached about the comparative efficiency 
of the various theories concerning the origin of criminal law. Research on 
social aspects of criminal law is greatly needed. While the medical profession 
is constantly engaged in research work as to the origin of diseases and the 
effects of treatment, the legal profession engages in practically noeresearch 
work of an analogous kind; it confines its research work almost entirely to 
a study of what the law is. Two of the small number of exceptions to this 
approach are the analysis by Jerome Hall of the development of the law 
of theft in modern society, and the more general analysis by Leon Rad- 
zinowicz of the development of criminal law in England.*® 

yọ THE DIFFERENTIAE OF CRIME. The rules of criminal law contain 
only definitions of specific crimes, such as burglary, robbery, and rape, but 


17 President’s Research Committee on Social Trends, Recent Social Trends in the United 
States (New York: McGraw-Hill, 1933), Vol. II, pp. 1115-1123. For an analysis of the 
long-time trend in criminal laws, see P. Sorokin, Social and Cultural Dynamics (New York: 


American Book, 1937), Vol. Il, pp. 566-575. 7 
18 Harry Elmer Barnes and Negley K. Teeters, New Horizons in Criminology, Third 


Edition (New York: Prentice-Hall, 1959), p. 74. E ; ? ; 
19 Jerome Hall, Theft, Law, and Society, Second Edition (Indianapolis: Bobbs-Merrill, 


1952); Leon Radzinowicz, A History of English Criminal Law and Its Administration 


from 1750 (New York: Macmillan, 1948, 1957). 
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legal scholars have been able to abstract certain general principles from 
such definitions. These general principles apply ideally to all crimes and 
are the criteria actually used in determination of whether any particular be- 
havior is or is not criminal. They are consistent with the ideal characteristics 
of the whole body of the criminal law—politicality, specificity, uniformity, 
and penal sanction—and, in fact, they may be viewed as translations of the 
ideal characteristics of the criminal law into statements of the ideal char- 
acteristics of all crimes. The concern is shifted from determination of the 
characteristics of a body of rules to determination of the general char- 
acteristics of the many specific acts described in those rules. Thus, for ex- 
ample, penal sanction is a general characteristic of the criminal law, and 
liability to legally prescribed punishment is a characteristic of all acts or 
omissions properly called crime. Obviously, a set of criteria used for de- 
ciding whether or not any specific act is a crime must be more precise than 
statements of the general characteristics of a body of rules. 

One extensive and thorough analysis of crimes has resulted in a description 
of seven interrelated and overlapping differentiae of crime. Ideally, behavior 
would not be called crime unless all seven differentiae were present. The 
following brief description of the differentiae is greatly over-simplified. 

First, before behavior can be called crime there must be certain external 
consequences or “harm.” A crime has a harmful impact on social interests; 
a “mental” or emotional state is not enough. Even if one decides to commit 
a crime but changes his mind before he does anything about it, he has com- 
mitted no crime. The intention is not taken for the deed. 

Second, the harm must be legally forbidden, must have been proscribed 
in penal law. Anti-social behavior ig not crime unless it is prohibited by 
law. As indicated previously, the law must have specifically prohibited the 
harm which occurs. Penal law does not have a retroactive effect; there is a 
long-standing tradition against the enactment of ex post facto legislation. 

Third, there must be “conduct” ; that is, there must be an intentional or 
reckless action or inaction which brings the harmful consequences about, 
One who is physically forced to pull the trigger of a gun does not commit 
murder, even if someone dies from the bullet. 

Fourth, mens rea or “criminal intent” must be present. Hall suggests that 
legal scholars have often confused intentionality (deliberate functioning to 
reach a goal) and motivation (the reasons or grounds for the end-seeking.** 
Mens rea is identified with the former, not with the latter. The “motives” 
for a crime might be “good,” but the intention itself might be an intention 
to effect a harm forbidden by the criminal law, a criminal intent. Thus if a 
man decides to kill his starving children because he feels that they will pass 


2° Hall, General Principles of Criminal Law, op. cit. See especially pp. 8-18. 
1 Jbid., pp. 141-142, 149. 
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on to a better world, his motive is good, but his intention is wrong. Persons 
who are “insane” at the time they perpetrate legally forbidden harms do not 
commit crimes, for the necessary mens rea is not present. 

Fifth, there must be a fusion or concurrence of mens rea and conduct. 
This means, for example, that a policeman who goes into a house to make 
an arrest and who then commits a crime after making the arrest while 
still in the house, cannot be considered a trespasser from the beginning. The 
criminal intent and the conduct do not fuse or concur. 

Sixth, there must be a “causal” relation between the legally forbidden 
harm and the voluntary misconduct. The “conduct” of one who fails to file 
an income tax return is his failure to take pen and ink, fill out the form, 
etc.; the “harm” is the absence of a return in the collector’s office. In this 
case, the “causal” relation between the two obviously is present. But if, for 
example, one shot a person (conduct) and the victim suffocated while in 
a hospital recovering from the wound, the relationship between conduct 
and harm (death) is not so clear-cut. 

Seventh, there must be legally prescribed punishment. Not only must the 
harm be proscribed by law but, as indicated above, the proscription must 
carry a threat of punishment to violators. The volufitary conduct must be 
punishable by law. 

These differentiae of crime are all concerned with the nature of the behavior 
which can properly be called crime, but in making decisions about most cases 
each criterion need not be considered separately and individually. If the mens 
rea, conduct, and legally proscribed harm are obviously present, for example, 
the “causal” relation between harm and misconduct almost certainly will be 
present. In sum, the differentiae represent the kinds of subject matter with 
which both criminal lawyers and criminal law theorists must deal. 

There are, of course, many exceptions to the generalization that these are 
the elements of all crimes. Criminal law theory is not a body of precise 
principles, and consequently there are deviations from that which is logical 
and ideal. For purposes of illustration, we may cite two major exceptions to 
the above differentiae. First, criminal intent, in the ordinary meaning of the 
concept, need not be present for some crimes. In some cases, the so-called 
“strict liability” cases, the offender's intent is not considered. Instead, the 
person is held responsible for the results of his conduct, regardless of his 
intention. The handling of “statutory rape” is a case in point—no matter 
how elaborate the calculations, inquiries, or research which a male utilizes 
in reaching the conclusion that his female companion is above the age of 
consent, if he has sexual relations with her and it is subsequently shown 
that she was below the age of consent, he has committed statutory rape. 
Certain “public welfare” offenses, such as selling adulterated food and 
traffic offenses, are handled under the same rule, Similarly, under the 
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“felony-murder—misdemeanor-manslaughter doctrine” defendants are held 
criminally liable for much more serious offenses than they intended to com- 
mit. If one sets fire to a building and a fireman dies trying to extinguish the 
flames, the offender is liable for murder; if the offense had been a misde- 
meanor rather than arson, he would have been liable for manslaughter. Hall 
has severely criticized this doctrine and the general conception of strict 
liability in the criminal law, and he contends that it is “bad law,” stating 
that “there is no avoiding the conclusion that strict liability cannot be 
brought within the scope of penal law.”?? A behavioristic school in juris- 
prudence, however, insists that the intent can be determined only by the 
circumstances of the act and that a translation of these circumstances into 
mental terms confuses rather than clarifies the procedure. It contends that 
the doctrine of mens rea should be greatly modified or even abandoned.” 
In criminology, the inclusion in the concept “crime” of behavior which was 
not intended by the actor makes general theoretical explanation of all crime 
extremely difficult. No current theoretical explanation of criminal behavior 
can account for the strict liability offenses. 

Second, “motive” and “intention” are confused in many court decisions. 
In the crime of libel, for instance, motive is explicitly considered. In many 
States, one cannot publish truthful, albeit damaging statements about another 
unless his motive is good. Criminal conspiracy also frequently involves con- 
sideration and evaluation of a defendant’s motives as well as his intention. 
In most instances, however, motivation is taken into account only in the 
administration of the criminal law, i.e., in making a decision as to the 
severity of the punishment which should be accorded to a criminal. 

> NATURE OF CRIME FROM THE SOCIAL POINT OF VIEW. The state- 
ment that we would have no crime if we had no criminal laws and that we 
could eliminate all crime merely by abolishing all criminal laws is logoma- 
chy. It is true that if the laws against stealing were repealed, stealing would 
not be a crime, but it would still be offensive and the public would react to 
it by lynch law and public disgrace. The name of the behavior would be 
changed but the behavior and the societal reaction to the behavior would 
remain essentially the same, for the “social interests” damaged by the be- 
havior would remain essentially unchanged. Because of this, efforts have 
been made to include within the definition of crime a description of the na- 
ture of the acts which the law prohibits and thus to define crime in social 


2t Ibid., p. 291. 
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rather than legal terms. Garofalo developed a concept of the natural crime 
and defined it as a violation of the prevalent sentiments of pity and probity.** 
Radcliffe-Brown has defined crime as a violation of usage which gives rise 
to the exercise of the penal sanction. Thomas defined crime from the point 
of view of social psychology as an action which is antagonistic to the soli- 
darity of that group which the individual considers as his own. Crime may 
be considered, in the light of the discussion in the preceding sections, to in- 
volve three elements: a value which is appreciated by a group or a part of a 
group which is politically important; isolation of or cultural conflict in an- 
other part of this group so that its members do not appreciate the value or 
appreciate it less highly and consequently tend to endanger it; and a pug- 
nacious resort to coercion decently applied by those who appreciate the 
value to those who disregard the value. When a crime is committed, these 
relationships are involved. Crime is this set of relationships when viewed 
from the point of view of the group rather than of the individual. This con- 
ception of the social nature of crime, as well as the preceding definitions, is 
suggestive and may be developed into a fundamental definition, but at 
present certainly lacks precision. 

Y THE RELATIVITY OF CRIME. Crime is relative from the legal point of 
view and also from the social point of view. The criminal law has had a 
constantly changing content. Many of the early crimes were primarily re- 
ligious offenses, and these remained important until recent times; now few 
religious offenses are included in the penal codes. It was a crime in Iceland 
in the Viking age for a person to write verses about another, even if the 
sentiment was complimentary, if the verses exceeded four strophes in 
length. A Prussian law of 1784 prohibited mothers and nurses from taking 
children under two years of age into their beds. The English villein in the 
fourteenth century was not allowed to send his son to school, and no one 
lower than a freeholder was permitted by law to keep a dog. The following 
have at different times been crimes: printing a book, professing the medical 
doctrine of circulation of the blood, driving with reins, sale of coin to for- 
eigners, having gold in the house, buying goods on the way to market or in 
the market for the purpose of selling them at a higher price, writing a check 
for less than $1.00. On the other hand, many of our present laws were not 
known to earlier generations—quarantine laws, traffic laws, sanitation laws, 
factory laws. 

Laws differ, also from one jurisdiction to another at a particular time. 
The laws of some states require automobile owners to paste certificates of 
ownership or inspection certificates on the windshield, while adjoining states 

#4 R. Garofalo, Criminology (Boston: Little, Brown, 1914), p. 59. 
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prohibit the pasting of anything on the windshield. Georgia has a $1,000 
fine or six months incarceration as the maximum penalty for adultery, while 
in Louisiana adultery is not a crime at all.?* 

In a particular jurisdiction at a particular time there are wide variations 
in the interpretation and implementation of the law. These variations are 
related to the specific characteristics of the crimes and to the status of the 
offenders. Gross forms of fraud are easily detected by the regular police, but 
no expert investigators are provided to deal with the subtler forms of fraud 
which flourish in many areas of business and of the professions. During the 
last decade the facilities for this purpose have been greatly developed, and 
many tricky practices have been interpreted and dealt with as crimes. In 
this sense, also, crime is relative to the status of the criminals and the situa- 
tions in which they violate law. 

> CLASSIFICATION OF CRIMES. Since crime is not a homogeneous type 
of behavior, efforts have been made to classify crimes. They are frequently 
classified in respect to atrocity as felonies and misdemeanors. The more 
serious are called felonies and are usually punishable by death or by con- 
finement in a state prison; the less serious are called misdemeanors and are 
usually punishable by*confinement in a local prison or by fines. As a classifi- 
cation of crimes this is not very useful, as was pointed out long ago by Sir 
James Stephen, and it is difficult to make a clear-cut distinction between the 
classes. Though one may agree that murders, as a class are more serious 
offenses than permitting weeds to grow on a vacant lot in violation of a 
municipal ordinance, yet the effects of permitting the weeds to grow, in a 
particular case, may be more serious because of the hay fever produced by 
the pollen and the resulting incapacity of, say, ten people affected by it than 
one murder would be. The fact that many things which are classed as fel- 
onies in one state are classed as misdemeanors in near-by states shows how 
difficult it is to make a real distinction between them. Even within a single 
state the distinction often is vague. 

The greatest objection to the classification of crimes as felonies and mis- 
demeanors is that it is used also as a classification of criminals. The indi- 
vidual who commits a felony is a felon; the individual who commits a mis- 
demeanor is a misdemeanant. It is assumed that misdemeanants are less 
dangerous and more susceptible to rehabilitative measures than felons. But 
it is quite fallacious to judge the danger to the group or the probability of 
reformation from one act, for an individual may commit a misdemeanor one 
week, a felony the second week, and a misdemeanor the third. The acts do 
not represent changes in his character or changes in the danger to the group. 
Queen found that there were few respects in which those judged to be felons 
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were different from those judged to be misdemeanants and many respects 
in which the two groups overlapped.’ It is evident, for instance, that some 
misdemeanants are more dangerous and more costly than some felons. Of 
the persons sentenced to the state farm in Massachusetts in 1950, for of- 
fenses ordinarily classed as misdemeanors, 88 percent had served terms 
previously in penal institutions, as contrasted with 70 percent of those in 
the state prison; and their average number of previous commitments was 
seventeen, as contrasted with three in the case of those in the state prison. 
Moreover, the definition is influenced by various other considerations. Since 
1852, when a felony was first defined in Massachusetts as a crime punish- 
able by confinement in the state prison, at least four changes have been 
made in the laws of that state, determining the conditions under which a 
sentence is served in state prison rather than in a jail or house of correction. 
These changes, which also changed crimes from felonies to misdemeanors 
or the reverse, were not made because of alterations in views regarding the 
atrocity of crimes but for purely administrative reasons, generally to relieve 
the congestion of the state prison. Consequently there seems to be good 
reason to abandon this classification. 

Bonger classified crimes by the motives of the offenders as economic 
crimes, sexual crimes, political crimes, and miscellaneous crimes (with 
vengeance as the principal motive).** But no crime can be reduced to one 
motive. A desire for excitement or vengeance may be very important in 
such crimes as burglary, which Bonger classified as economic crime. The 
classification is clearly inadequate. 

Crimes are frequently classified for statistical purposes as crimes against 
the person, crimes against property, and crimes, against public decency, 
public order, and public justice. Most recorded crimes are crimes against 
public order or public morality, such as disorderly conduct and drunken- 
ness; next in frequency come the crimes of dishonesty without violence. Of 
the persons arrested by the police in 1,586 cities in 1958, 55 percent were ar- 
rested for drunkenness or disorderly conduct or vagrancy. The crimes which 
are regarded as most serious are relatively few, according to this criterion. 
Homicide constituted 0.1 percent, rape 0.2 percent, burglary 2.6 percent, 
and robbery 0.6 percent, a total for these serious offenses of 3.5 percent of 
all arrests.?* It is probable that if all cases of fraud could be recorded, fraud 
would rank close to drunkenness and disorderly conduct in frequency. 
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An attempt was made by police officials to secure a uniform classifica- 
tion of crimes for statistical purposes,*° and some effort has been made to 
classify crimes for purposes of codification of criminal laws.*? Each of these 
classifications has value for its own purposes, but neither of them serves 
adequately for theoretical analysis. 

In a classification of crimes for theoretical purposes each class should be 
a sociological entity, differentiated from the other classes by variations in 
` causal processes. Professional crime, for instance, would be a class, or more 
likely a combination of classes, differentiated from other crimes by the 
regularity of this behavior, the development of techniques, and the associa- 
tion among offenders and the consequent development of a group culture. 
Within this class might be included some cases of murder, arson, burglary, 
robbery, and theft, but not all of the cases in any of those legal categories. 
Similarly, specific criteria for describing cases as “criminal violation of 
financial trust” have been developed, with the result that some, but not all, 
cases of embezzlement, confidence game, forgery, larceny by bailee, and other 
crimes are included.** The new classification avoided the error of extending a 
legal concept beyond its legal meaning, e.g., calling all the behavior “‘em- 
bezzlement,”’ and at the same time it provided a rigorous definition of the 
behavior being studied. Jerome Hall has made an excellent analysis of theft 
from this point of view.** It is not worth while at present to attempt a complete 
classification of crimes from this point of view. Such a classification should 
grow out of research work rather than of a priori speculation.** 

Vý THE CRIMINAL. Who is a criminal? An answer consistent with the 
previous discussion is: A person who commits a crime. However, in the 
democratic legal tradition even one who admits to having committed a 
crime is not designated a criminal until his criminality has been proven by 
means Of the accepted court procedures. Consequently, a prison warden 
would not be justified in receiving as a prisoner a person who had not been 
officially convicted and sentenced, and public officials could not rightfully 
deny civil rights to persons who had not been convicted of some crime. 
Similarly, criminologists cannot rightfully designate as “criminals” persons 
who have behaved in an antisocial manner but who have not violated a 
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criminal law.** However, for scientific purposes it is not necessary that 
every decision be made in court; the criminologist must only know that a 
certain class of acts is defined as crime and that a particular person has 
committed an act of this class. Just as there is justification for writing of 
“‘crimes known to the police” and “unsolved crimes,” there is justification 
for writing of “unapprehended criminals” and “criminals at large.” 

This answer, that a criminal is one who commits a crime, however, raises 
other questions, for even the criminal law does not specify the length of 
time a person remains a criminal after he has committed a crime. Is one a 
criminal only during the time he is committing the crime, until he has “paid 
the penalty,” or during the remainder of his life? The question is perhaps 
unimportant and is difficult to answer only because we use the word “‘cri- 
minal” to stigmatize the one who violates the law. In public thought the word 
“criminal” is generally applied only to those who are ostracized by society. 
It is in this sense that Tarde stated that criminals are “social excrement.”3¢ 

Some criminologists are inclined to restrict the term “criminal” to those 
persons who conform to a social type, which is defined by those persons and 
by society generally as criminal.*7 The term then refers to the violator of 
law who has a body of skills, attitudes, and social relationships which 
signify maturity in criminal culture. This usage is analogous to the practice 
of reserving the terms “plumber,” “electrician,” or “preacher” for those 
who engage regularly and expertly in certain occupations. If the term is 
restricted in this manner, it is not applied to many occasional violators of 
law, even those who commit murder. The “criminal” then becomes “the 
real criminal.” Most of the inmates of state prisons would not be “criminals” 
by this criterion. The use of the word “criminal” in this manner does not 
direct attention to most of the pertinent problems of criminology. 

> POSSIBILITY OF A SCIENCE OF CRIMINOLOGY. Criminology at present 
is not a science, but it has hopes of becoming a science. The argument has 
been made, however, that criminology cannot possibly become a science. 
According to this argument, general propositions of universal validity are 
the essence of science; such propositions can be made only regarding stable 
and homogeneous units; crime is not a stable and homogeneous unit but 
varies from one time or place to another; therefore universal propositions 
cannot be made regarding crime, and scientific studies of criminal behavior 
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The emphasis on universal propositions might be regarded by some 
students as exaggerated, but all will agree on the value of such universal 
Propositions when they can be secured and the desirability of organizing a 
study so that such propositions may be reached. Furthermore, this criticism 
neglects the possibility of selecting areas and types of crimes in which defi- 
nitions are essentially uniform, or at least of taking into account variations 
in definitions. As indicated above, it is possible to some extent for the 
criminologist by selection of criminal cases to redefine crime for his own 
purposes. But in general the difficulties arising from the legal definition of 
crime should be recognized. 

Sellin implicitly acknowledges the validity of the criticism described above 
and proceeds to redefine crime as a violation of any conduct norm what- 
ever. He argues that a solid basis for a science of criminology cannot be 
found unless the arbitrary definitions of the legislatures are replaced by 
definitions drawn up by scientists and for scientific purposes.** Even if this 
is done, it is not possible to escape the evaluations of behavior which are 
made by groups. Courage, for instance, cannot be defined as a fixed aspect 
of behavior, for behavior which is called courageous in one situation is 
called cowardly in aħother, and the difference in the names applied to the 
behavior makes the behavior different. Physiologically, acts can be defined 
apart from group evaluations, sociologically they cannot be. In this respect 
crime is like all other social phenomena, and the possibility of a science of 
criminal behavior is similar to the possibility of a science of any other be- 
havior. Social science has no stable unit, for all social sciences are dealing 
with phenomena which involve group evaluations. Consequently the meth- 
odological problems are by no means solved when crime is redefined as a 
violation of any conduct norm. 

A universal explanation of crime must necessarily be extremely broad 
and may not be especially enlightening or valuable for purposes of control. 
In medicine, progress is being made principally by defining and explaining 
particular diseases. Similarly, in criminology the significant explanations will 
probably relate not to crime as a whole, but to particular types or classes of 
crimes, each class being defined in terms of universal elements. Obviously, 
the legal definitions should not confine the work of the criminologist, and 
he should be completely free to push across the barriers of legal 
definitions whenever he sees non-criminal behavior which resembles criminal 
behavior, 

Some students, admitting the criticisms outlined above, have abandoned 
the effort to make criminology a science and place their emphasis on the 
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study of social control. A study of the sequence of lawmaking, lawbreaking, 
and reactions to lawbreaking from the point of view of the efficiency of the 
law as a method of control is a useful objective in a criminology of this 
nature. 

THE PROBLEM OF CRIME. The seriousness of the social problem of 
crime hardly needs to be described. The general public is, by definition, 
always the victim of crime. The general public suffers losses from crime 
either directly (as in treason or theft and destruction of public property), 
or indirectly (in the form of the expense of maintaining the police and the 
courts and in the form of uneasiness or even terror because of the preva- 
lence of crime). In this sense every individual in the state is a victim of 
crime. In addition, some individuals are victims of crime in a more specific 
sense, The victims of crime may lose anything that has value. ‘Personal 
safety, money, and property are perhaps basic values, because they contribute 
to the satisfaction of many wishes. Approximately ten thousand persons 
a year are victims of homicides, of which perhaps one-third are felonious 
homicides not due to negligence. The financial losses from fraudulent stock 
and bond issues and from fraudulent business transactions of other types 
are probably many times as great as the financial losses from burglary, 
robbery, and ordinary larceny. One chain of stores has about five hundred 
burglaries and robberies a year, with a total of about $100,000 a year. The 
same chain had one embezzlement which caused a loss of more than $600,000. 
The loss of status in the community is frequently a result of crime. The 
victim of rape, especially, suffers this loss, and the loss is immensely magnified 
by the continued publicity given to it in the newspapers. Also the loss of 
status may be suffered by persons not ordinarily considered to be the victims, 
as the relatives of the prostitute or of the murderer or embezzler. The yictim 
is sometimes immediately aware of the loss he suffers, but the realization is 
frequently delayed. The child who is employed in violation of the child-labor 
law, for instance, may not have an immediate realization of the loss he suffers 
by this crime and, in fact, may never realize the relation of his childhood 
labor to his subsequent career. 

In crimes of personal violence, the victims and the offenders are generally 
of the same social group, and have residences not far apart. Negroes murder 
Negroes, Italians murder Italians, and Chinese murder Chinese. These 
crimes of personal violence are generally committed against persons with 
whom the offenders have personal dealings.‘° Crimes against property, how- 
ever, are generally committed against strangers. They may be either direct 


«© Harold Garfinkel, “Research Note on Inter- and Intra-Racial Homicides,” Social 
Forces, 27: 369-381, May, 1949; Henry A. Bullock, “Urban Homicide in Theory and Fact,” 
Journal of Criminal Law and Criminology, 45 : 565-575, January, 1955; Marvin E. Wolfgang, 
Patterns in Criminal Homicide (Philadelphia: University of Pennsylvania Press, 1957). 


“ON “D0¥ 


et tes cee ees wes 


6\ 


porso- esses) 


ees Ol PCT 


sas peer 


3 


TA 


22 Principles of Criminology 


and personal attacks, as in robbery or burglary, or may be much more 
general and public, as in fraudulent stock and bond sales or fraudulent 
advertisements. In modern society these general and impersonal crimes have 
become much more serious in their effects than have the direct and personal 
attacks; although the impersonal crimes generally represent no antagonism 
toward the victims, they do represent a ruthless and reckless pursuit of 
interests at variance with the interests of the victim. 

Estimates have been made that the total financial cost of crime, both 
direct and indirect, is twenty or twenty-five billion dollars a year. These 
estimates are completely worthless. In the first place, they are principally 
guesses; and in the second place, they are based on unwarranted assump- 
tions. They start with the question, How much would be saved if no crimes 
were committed and no precautions had to be taken against future crimes? 
But in order to bring about a crimeless state of society, it is possible that 
the annual expenditure would need to be greater than the expenditure for 
crime at present. “ 

It is urged by some persons that crime makes certain contributions to 
society which offset this loss to some extent. One suggested contribution is 
that it promotes the solidarity of the group, just as does war.** While it is 
true that the group is welded together by certain spectacular crimes of murder 
or rape, it is probable that many other crimes promote dissension, suspicions, 
and divisions in society. Moreover, the solidarity which is aroused in this 
manner is generally rather futile, for it is an emotional expression which 
drives criminals into organized groups. In this respect crime, like war, 
may have some effect in producing group solidarity, but the. values can be 
produced more effectively in other ways. 

Again, it is urged that we must have crime in order to prevent morality 
from going to an extreme. If under an existing régime all criminals were 
eliminated, the standards would be set a little higher. If those at the bottom 
who violated the new standards were eliminated, the standards would be set 
still higher. Thus the group would become more and more strict in its morality 
until the situation became impossible. This argument, also, is not entirely 
convincing. At least, many primitive groups retained essentially the same 
standards with practically no violations for long periods of time.* 

The social function of crime is to act as a notification of maladjustments. 
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Just as pain is a notification to an organism that something is wrong, so 
crime is a notification of a social maladjustment, especially when crime 
becomes prevalent. Crime is a symptom of social disorganization and prob- 
ably can be reduced appreciably only by changes in social organization. 
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Chapter Two 


Indexes of Crime 


Calcutta 


is GENERAL statistics of crime and criminals are probably the most 
unreliable and most difficult of all statistics. It is impossible to determine with 
accuracy the amount of crime in any given jurisdiction at any particular 
time. Obviously a large proportion of the crimes committed go undetected, 
others are detected but not reported, others are reported but not officially 
recorded. Consequently any record of crimes, such as crimes known to the 
police, arrests, convictions, or commitments to prison, can be considered 
only as an “index” of the crimes committed. But these “indexes” of crime 
do not maintain a constant ratio with the true rate, whatever it may be, (We 
measure the extent of crime with elastic rulers whose units of measurement 
are not defined.) Ordinarily, a statistical index, such as a “cost of living 
index,” is a compilation of fluctuations in a sample of items taken from the 
whole; the relationship to the whole is known, and the index serves as a 
convenient short cut to a sufficient approximation of variation in the whole. 
But in crime statistics the rate as indicated by any set of figures cannot be 
a sample, for the whole cannot be specified. Both the true rate and the 
relationship between the true rate and any “index” of this rate are capzicious 
“dark figures” which vary with changes in police policies, court policies, 
and public opinion.’ In the United States, the variations in this “dark figure” 
in crime statistics make it almost foolhardy to attempt a comparison of 
crime rates of various cities, and it even is hazardous to compare national 
rates or the rates of a given city or state in a given year with the rates of the 
same jurisdiction in a different year. International comparisons are even 
more difficult. 

> CRIMES KNOWN TO THE POLICE. The crimes which are reported to the 
police and recorded by the police are designated “crimes known to the 
police.” These statistics are an inadequate index of the true crime rate. Yet 
the decision to use this rate is probably the best way out of a bad situation, 
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for as Professor Sellin has repeatedly pointed out, “The value of criminal 
statistics as a basis for measurement of criminality in geographic areas 
decreases as the procedures take us farther away from the offense itself.’”* 
That is, these police records are a more reliable index than arrest statistics, 
arrest statistics are more reliable than court statistics, and court statistics 
are more reliable than prison statistics. 

Even within a single police department, many crimes are “lost” between 
recording and arrest, the exact number varying with the honesty and effi- 
ciency of the police department and with the policy regarding handling 
cases informally, without actual arrest. Van Vechten has shown that in 
selected cities in the United States arrests are made in only 25 percent of 
the serious offense cases known to the police.* In 1958, the police of 1,994 
cities who reported crimes to the Federal Bureau of Investigation “cleared 
by arrest” 94 percent of the murders, 73 percent of the rapes, 79 percent 
of the aggravated assaults, 43 percent of the robberies, 30 percent of the 
burglaries, 20 percent of the larcenies, and 27 percent of the automobile 
thefts known to them.‘ For the whole of England, the percentage of serious 
offenses “cleared up” by the police was 50 in 1938, 43 in 1947 and 1948, 
and 47 in 1949. In the last-mentioned year the Metropolitan Police in England 
cleared up 31 percent of all known serious offenses, the highest proportion 
ever attained since crime records have been available, but there were wide 
variations in the proportions of specific crimes which were cleared up.’ 
For example, three-fourths of the cases of “larceny by servant” and fraud 
were cleared up, but only one-tenth of the cases of larceny from vehicles 
were Cleared up. 

Similarly, many crimes are “lost” between arrest and prosecution. The 
English reports on criminal statistics have since 1857 included as indexes 
of crime both the number of crimes known to the police and the number of 
prosecutions ; these two indexes were fairly consistent until about the end of 
World War I, but they have been diverging since that time. Just as some 
types of crime are cleared by arrest more frequently than others, some types 
of crime are more frequently prosecuted than others. In 1,994 cities in the 
United States in 1958, persons were held for prosecution in 94 percent of 
the murder cases, 79 percent of the rape cases, 67 percent of the aggravated 


2 Thorsten Sellin, “‘The Significance of Records of Crime,” The Law Quarterly Review, 
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York: Social Science Research Council, 1937), Chapter 4; “The Basis of a Crime Index,” 
Journal of Criminal Law and Criminology, 22:335-356, September—October, 1931. 

3 C. C. Ven Vechten, “Differential Criminal Case Mortality in Selected Jurisdictions,” 
American Sociological Review, 7:833-839, December, 1942. 

4 Federal Bureau of Investigation, United States Department of Justice, Uniform Crime 
Reports for the United States, 1958 (Washington : Government Printing Office, 1959), p. 75. 
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assault cases, 42 percent of the robbery cases, 21 percent of the burglary 
cases, 15 percent of the larceny cases, and 23 percent of the automobile 
theft cases known to the police.* 

In addition, many crimes are “lost” between prosecution and conviction ; 
this process, too; is selective—some types of crime are “lost” more fre- 
quently than are others. In 198 cities with populations over 25,000 in 1958, 
60 percent of the persons charged with murder were found guilty, as com- 
pared to 46 percent of those charged with rape, 42 percent of those charged 
with aggravated assault, 61 percent of those charged with robbery, 68 
percent of those charged with burglary, 71 percent of those charged with 
larceny, and 64 percent of those charged with automobile theft.’ It is obvious 
that prison statistics are not in constant ratio to the crimes committed, for 
there are wide variations in the use of fines, probation, and other alternatives 
to imprisonment. These variations indicate that if crimes known to the 
police are a good index of crimes committed, then arrests, prosecutions, 
convictions, and commitments to prison are not—at least for purposes of 
comparing types of crime. 

However, even the number of crimes known to the police is not an ade- 
quate index of crime.” There are five examples of evidente for this assertion, 
First, the number of crimes known to the police is certainly much smaller 
than the number actually committed. Sellin reports that the number of cases 
of shoplifting known to three Philadelphia department stores was greater 
than the total number of thefts of all kinds ‘in the entire city which were 
known to the police.” Undoubtedly, this is due principally to the failure of 
victims to complain to the police. In one six-month period, only 8.7 percent 
of the discovered cases of shoplifting in four Chicago department stores were 
reported to the police department either as to the offense or the person 
caught in the offense.’ Victims may consider the crime insignificant and not 
worth reporting, they may wish to avoid the publicity which might result if 
the crime were reported, they may wish to avoid the inconvenience of calling 
the police, appearing as a witness, etc., they may be opposed to the punitive 
policies of our legal system, or they may feel that the police are so inefficient 
that they will be unable to catch the offender even if the offense is reported. 


* Federal Bureau of Investigation, op. cit., p. 75. 

7 Ibid., pp. 10. 

®See S. B. Warner, “Report on Criminal Statistics,” in National Commission on 
Law Observance and Enforcement, Report No. 3 (Washington: Government Printing 
Office, 1931); S. B. Warner, “Crimes Known to the Police—An Index of Crime,” Harvard 
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September—October, 1931. 
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Second, the number of crimes known to the police is a reasonably efficient 
index of crime only if the police are honest and efficient in making their 
reports. Police have an obligation to protect the reputation of their cities, 
and when this cannot be done efficiently under existing administrative 
machinery, it is sometimes accomplished statistically. Politicians up for re- 
election are likely to be accused of neglect of duty if the crime rate has gone 
up during their administration, and they are likely to be praised if the crime 
rate has declined. Consequently, political administrations often try to show 
statistically that during their term in office the crime rate declined. In Chicago, 
the number of known robberies increased from 1,263 to 14,544 between 1928 
and 1931, and burglaries increased from 879 to 18,689 in the same period. This 
change was due almost completely to a change in the recording practices of 
the police following an investigation by the Chicago Crime Commission.” 
Similarly, in the 1952 annual report of the New York City police department, 
a revised system of recording crimes was cited as a major factor in the 254 
percent rise in the city’s crime rate between 1950 and 1951.1* Bloch recently 
found a community in which the delinquency rate had apparently been cut 
in half by establishment of a youth bureau attached to the police department, 
but investigation indicated that the rate actually increased and that the 
reported drop was the result of a change in the reporting system.** Variations 
in crime rates among cities or among other jurisdictions must be interpreted 
with extreme caution, for the differences may be due merely to differential 
recording practices in the various police departments. 

Third, the value of crimes known to the police as an index of crime is 
sharply limited by the fact that the ratio of crimes committed to crimes 
reported and recorded varies according to offense. As Sellin has said: 


We cannot use the total recorded criminality. We must extract from the total the data 
for only those offenses in which the recorded sample is large enough to permit the assump- 
tion that a reasonably constant relationship exists between the recorded and the total 
criminality of these types. We may make that assumption wher the offense seriously 
injures a strongly embraced social value, is of a public nature in the sense that it is likely 
to come to the attention of someone besides the victim, and induces the victim or those 
who are close to him to co-operate with the authorities in bringing the offender to 
justice. 

Fourth, variations in the criminal law may affect the volume of crimes 


known to the police, reducing the value of the index for comparative pur- 
poses. Behavior which is crime in one place or time may not be crime in 


11 Virgil Peterson, “‘An Examination of Chicago’s Law Enforcement Agencies,” Criminal 
Justice, January, 1950, pp. 3-6. 

12 The New York Times, October 18, 1952, p. 32. 

13 Herbert A. Bloch, “Juvenile Delinquency: Myth or Threat,” Journal of Criminal 
Law and Criminology, 49 :303-309, November-December, 1958. 

14 “The Significance of Records of Crime,” op. cit. 
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another place or time; the difference reduces the value of the index for long- 
range comparative purposes. Further, categorization of an offense in one of 
the classifications used for recording may be unsystematized and irregular, 
so that variation in a particular offense is created when none exists in fact.’* 
Philadelphia magistrates pay little attention to the charges against the bums 
who come before them; in 1950, as a consequence, there were 1,430 com- 
mitments of vagrants to the House of Correction, but only 1,241 arrests for 
that offense.?* Similarly, comparisons of the crime rates of various countries 
are seriously limited by wide variations in the national legal systems. Such 
comparisons should be of decided value in securing an understanding of 
criminality, because these statistics show the wider variations which may not 
be apparent within a particular country. In Europe, considerable interest has 
developed in a program for the international codification of criminal laws 
and for the development of international statistics of crime and criminals. 
The essential problem is to develop units that can be used for international 
comparisons. Several interesting studies have been made on the basis of 
international statistics of crime.” 

Fifth, the number of crimes known to the police myst, for purposes of 
comparison, be stated in proportion to the population or to some other 
base, and the determination of this base is often difficult. United States cen- 
sus figures on the general population collected in the first year of a decade 
often must be used throughout the decade as the base for computing crime 
rates. Since the increasing United States population is not taken into ac- 
count, the number of crimes per 100,000 population appears to increase 
each year throughout the decade. If 1950 population figures are used to 
compute the crime rates for both 1950 and 1959, for example, the latter year 
shows a higher rate, not because of an increase in crime, but because the 
population increase between 1950 and 1959 is not included in the base for 
the 1959 rate. Similarly, 1959 crime rates based on 1950 population figures 
will be higher than 1960 rates based on the 1960 population figures, for the 
1960 rates take into account the increases which took place between 1950 
and 1960. Also, the population figures must be corrected for variations in 


15 Cf, Samuel A. Stouffer, ‘Indices of Psychological Illness,” in Paul F. Lazarsfeld 
and Morris Rosenberg, Editors, The Language of Social Research (Glencoe, Illinois: 
The Free Press, 1955), pp. 63-65. 

16 Caleb Foote, ‘‘Vagrancy-Type Law and Its Administration,” University of Penn- 
sylvania Law Review, 104:603-650, March, 1956, at p. 612. 

17 See especially Veli K. Verkko, Verbrechen wider das Leben und Korperverletzungsver- 
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Finnish, 1931, Helsinki: Valtioneuvoston kirjapaino, 1937); Veli K. Verkko, Vakivaltari- 
kollisuuden Riippuvaisuus Kansanluonteesta ja Muista Etnillisista (Helsinki, 1936); E. 
Hacker, Kriminalstatistiche und Kriminalaetiologische Berichte (Miskolc: Ludwig, 1941); 
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age, sex, racial composition, and urban-rural composition, and much of this 
information is available only in the years in which decennial enumerations 
of the population are made. Moreover, in many cases it is necessary to have 
other information. For instance, in 1941 a total of 8,605 automobile thefts 
were reported to the Los Angeles police, in comparison to 8,424 in 1940. 
This is a raw, uncorrected, increase of 2.15 percent. When the number of 
thefts is stated in proportion to the size of the population in the two years, 
however, the theft rate in 1941 is only .49 percent higher than the rate in 
1940. But when the number of vehicles in Los Angeles in the two years is 
taken into account, it may be seen that the automobile theft rate actually 
decreased between 1940 and 1941. In 1940 there were 154.4 automobiles 
stolen for every 10,000 motor vehicle registrations; in 1941 the rate was 
138.6, or a decrease of 10.2 percent. A further refinement could be made, 
for not all the “motor vehicles” registered were automobiles. The difficulty 
of securing an adequate base for computing a rate is evident. 

P SOURCES OF STATISTICS ON CRIME IN THE UNITED STATES. Police, court, 
and prison statistics may be published by the agency which collects them, 
or they may be reposted to a central state or federal agency which organizes, 
combines, and publishes the statistics from many agencies. Only rarely 
do the local or central agencies do more than catalog the incidence of various 
crimes; computation of rates, analyses of interrelationships between various 
statistical facts, and the making of inferences about the statistics are left 
to outside research workers. The various agencies, in other words, merely 
take censuses of various dimensions of the criminal population, just as the 
Department of Commerce takes censuses of the total United States popu- 
lation. Some of the agencies explicitly state the limitations of the statistics 
which they publish, but most of them do not. 

1. Federal reports. Since 1930, the United States Department of Justice 
has published a periodical bulletin on crime statistics, Uniform Crime 
Reports. The number of known crimes reported to the F.B.I. by the police of 
about 3,000 cities and towns is used as an index of “major” crimes (murder, 
tape, aggravated assault, burglary, robbery, larceny, and automobile theft), 
and the “arrests” (fingerprint records sent to the F.B.I.) are used as an 
index of other crimes. The bulletin was first published monthly, became 
a quarterly in 1932, was converted into a semi-annual publication during 
World War II, and became an annual publication in 1959. Local police 
departments are supplied with a manual on reporting, but participation by 
police departments is on a voluntary basis. Consequently not all communities 
are covered and the large metropolitan centers are over-represented. In 1958 
the total population represented in one set of statistics on crimes known to 
police numbered 97 million, while the total population of the United States 
was about 173 million. About 76 percent of the population lived in 
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communities of more than 2,500 population in 1958, but the reports on crimes 
known to the police covered a population which was about 84 percent urban; 
approximately two-thirds of the rural population and 93 percent of the urban 
population was represented. The data on arrests for 1958 were representative 
of only about 59 percent of the population living in cities over 2,500 popu- 
lation.1® Although the Uniform Crime Reports have many limitations and 
the F.B.I. will not vouch for their accuracy, they comprise the best available 


TABLE I 


ESTIMATED NUMBER OF MAJOR (CRIMES 
IN THE UNITED STATES, 1957-1958"* 


Number of offenses 
Percent 


Offense 

Se eS ES 

TOTAL 1,553,922 9.3 
Murder 8,027 8,182 1.9 
Forcible rape 12,886 £4,561 13.0 
Robbery 66,843 75,347 12.7 
Aggravated assault 110,672 113,530 2.6 
Burglary 603,707 679,787 12.6 
Larceny over 354,972 391,550 10.3 
Auto theft 265,178 270,965 2.2 


indexes of crime in the United States. Table I shows the estimated number 
of serious crimes known to the police in 1957 and 1958, and Table II shows 
the number of police department arrests recorded in 1958 by the F.B.I. 
on the basis of the fingerprint cards sent to it. In the latter table it should 
be noted that only 11.0 percent of the arrests were for the seven “major” 
crimes and that there is a great discrepancy between the estimated number 
of major crimes committed and the number of arrests for those crimes. 
The Department of Justice also publishes, through the Federal Bureau of 
Prisons, statistics on commitments to state and federal penal institutions in 
the United States. This series, National Prisoner Statistics, was published 
until 1948 by the Bureau of the Census, with the title Prisoners in State and 


18 Federal Bureau of Investigation, United States Department of Justice, Uniform 
Crime Reports for the United States, 1958 (Washington: Government Printing Office, 


to 1959. “Negligent manslaughter” has been omitted. ‘‘Larceny” no longer includes 
petty offenses, and “‘rape” no longer includes “‘statutory rape.” 
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TABLE? II 


DISTRIBUTION OF ARRESTS, BY SEX, 1958; 
1,586 CITIES OVER 2,500 IN POPULATION”® 


Number Percent 


Offense Charged 
TOTAL Male Female |TOTAL| Male | Female 
TOTAL 2,340,004 | 2,091,565 | 248,439 | 100.0 | 100.0 | 100.0 
Criminal homicide 3,469 2,899 570 A 2 2 
Robbery 14,968 14,296 672 6 ve 2 
Aggravated assault 25,824 21,769 4,055 1.1 1.0 1.6 
Other assaults 82,454 74,562 7,892 3.5 3.6 3.2 
Burglary—breaking or 
entering 61,045 59,572 1,473| 26| 28 6 
Larceny—theft 118,325 101,346 16,979 3.1 4.8 6.8 
Auto theft 30,240 29,282 958 13 14 4 
Embezzlement and fraud 19,489 16,709 2,780 8 8 11 
Stolen property; buying, 
receiving, etc. > 5,504 5,078 426 b 24 2 
Forgery and counterfeiting 11,317 9,612 1,705 5 aS) sh 
Forcible rape 3,680 3,680 — 2 tr Ca 
Prostitution and com- 
mercialized vice 17,482 5,412 12,070 T 3 4.9 
Other sex offenses 24,517 19,595 4,922 1.0 .9 2.0 
Narcotic drug laws 9,863 8,249 1,614 4 4 6 
Weapons; carrying, pos- 
sessing, etc. 18,611 17,675 936 8 8 4 
Offenses against family 
and children 23,701 21,671 2,030 1.0 1.0 38 
Liquor laws 52,707 44,654 8,053 23 2 3.2 
Driving*while intoxicated 102,219 96,782 5,437 44 4.6 2.2 
Disorderly conduct 281,997 239,582 42,415 | 12.1] 11.5 17.1 
Drunkenness 908,957 841,440 67,517 | 38.8} 40.2] 27.2 
Vagrancy 88,351 81,637 6,714 3.8 3.9 2A, 
Gambling 61,546 55,459 6,087 2.6 2.7 2.5 
Suspicion 96,740 86,730 10,010 4.1 4.1 4.0 
All other offenses 276,998 233,874 43,124 | 11.8 | 11.2 17.4 


Federal Prisons and Reformatories. Included are data on the number of 
commitments to the various institutions, the number of prisoners present at 
the end of each year, and the number of prisoners discharged under each of 
the various systems of release. When the series was published by the Bureau 
of the Census, information about the type of crime, age, race, and sex of 
prisoners also was included. The annual report of the Federal Bureau of Pris- 
ons, Federal Prisons (formerly named Federal Offender), gives statistical 


2° Ibid., p. 96. 
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data on persons convicted of violations of federal laws. Table III presents 
National Prisoner Statistics data on the recent trends in rates of commit- 
ment to both state and federal institutions. 

Local coroners keep records of known homicides and the National Office 
of Vital Statistics summarizes annually in Vital Statistics in the United 


TABLE II 
PRISONERS IN INSTITUTIONS AND RECEIVED FROM COURT, 
1939-1958, RATES PER 100,000 OF THE ESTIMATED 
CIVILIAN POPULATION™ 


EE 


Present at End of Year Received From Court 
n= All Federal State All Federal State 
insti- insti- insti- insti- insti- insti- 
tutions tutions tutions tutions tutions tutions 
1939 137.6 15.1 122.5 . . . 
1940 131.9 14.6 117.3 55.5 11.5 44.0 
1941 125.7 14.0 111.7 52.2 11.7 40.5 
1942 114.8 12.7 102.2 449 10.5 34.5 
1943 107.6 126 95.0 39.3 9.6 29.7 
1944 104.5 143 90.1 39.6 11.1 28.5 
1945 104.8 14.6 90.2 41.7 11.1 30.6 
1946 101.2 12.7 88.5 44.3 10.8 33.5 
1947 106.1 12.0 94.1 45.4 9.1 36.3 
1948 107.4 11.2 96.2 43.9 8.6 35.3 
1949 111.0 11.4 99.5 46.6 89 37.7 
99.2 
98.1 


States the homicide rates for all states and cities in the “registration area.” 
Until 1946, these statistics were published by the Bureau of the Census. The 
registration area is the area covered by the coroner’s statistics; since 1933 
this area has contained the entire population of the United States. The 
homicide rates for the United States are also published in the Special Re- 
ports of the Bureau of the Census and of the National Office of Vital Sta- 
tistics. Table IV shows the number of deaths by homicide per hundred 
thousand population in the entire registration area and in those states which 
were in the registration area in 1900. The original registration area was 
composed almost entirely of New England states, to which have been added 
many southern and western states to compose the present registration area. 


1 Federal Bureau of Prisons, “Prisoners in State and Federal Institutions, 1958,” 
National Prisoner Statistics, No. 21, July, 1959, Table 1, p. 4, 
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The states that have been added have distinctly higher homicide rates than 
the original states. The only figures that are significant for the purpose of 
determining the trend before 1933, therefore, are those in the original regis- 
tration area. Moreover, the reports for the period 1900-1904 were declared 
by the Director of the Census to be “incorrect and absolutely misleading.” 
These inaccuracies were not completely corrected until shortly before 1910. 
Consequently, the trend in the original area during the period 1910-1934, 


TABLE IV 
AVERAGE ANNUAL NUMBER OF HOMICIDES PER 100,000 
POPULATION, UNITED STATES 


Entire Registration 
Years Registration Area of 

Area 1900 
1900-04 p 2.4 1.2 
1905-09 5.6 3.1 
1910-14 6.7 4.1 
1915-19 1.2 4.0 
1920-24 8.1 44 
1925-29 8.7 4.9 
1930-34 9.1 4.7 
1935-39 7.4 3.2 
1940-44 5.7 — 
1945-49 5.7 — 
1950-54 5.0 — 


for which the figures are accurate, is from 4.i to 4.7, with a decrease in 
1935-1939 to 3.2 and a continued decrease during the period of 1940- 
1954. Even if homicides had increased, it would not necessarily follow that 
murder and felonious manslaughter, as ordinarily understood, had increased. 
These homicides include justifiable and excusable homicides, such as killing 
in self-defense, killing a prisoner who is trying to escape, and similar acts. 
Also, the principal increase in homicides has probably been due to homicides 
by negligence, especially in the form of automobile killings. The number 
of homicides by negligence is at present about equal to the number of other 
criminal homicides. Since the total number of homicides has decreased 
and since the portion of all homicides which are due to negligence has 
increased, it necessarily follows that murder, as popularly understood, has 
decreased very significantly. 

The homicide rate in the United States is, however, much higher than in 
many European countries. In 1931, the average rate in thirty-one American 
cities was 10.8 per 100,000 population, while it was 0.3 in Amsterdam, 0.6 
in Liverpool, 1.8 in Berlin, 1.9 in Prague, 2.7 in Vienna, 3.3 in Brussels, and 
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4.4 in Rome.** Such comparisons should not be accepted uncritically be- 
cause the definitions of homicide vary in the several nations, and especially 
many deaths which are classified as homicides in the United States are not 
so classified in some European countries. Even if the comparison is regarded 
as valid, a considerable part of the difference, here also, is probably due to 
the greater frequency of excusable and justifiable homicides and of homicides 
due to automobiles in the United States. Wide differences within the United 
States are found. In 1958, Houston had the highest rate of any American 
city with more than a million population, having nearly twice as high a 
rate as Chicago or Philadelphia, and about four times the rate of New York 
and San Francisco. 

Statistics on juvenile delinquency are also published by the federal gov- 
ernment, through the Children’s Bureau of the Social Security Administra- 
tion. Until 1939, the reports were issued as bulletins called Children in the _ 
Courts; from 1939 to 1945 they appeared occasionally as supplements to 
the Children’s Bureau publication, The Child; since 1945 they have been 
published irregularly in mimeographed form and in a special Children’s 
Bureau Statistical Series. Until 1955, only about 400 courts, out of approxi- 
mately 3,000 courts that deal with children’s cases, ‘made reports to the 
Bureau. In 1955, the Bureau revised its statistical reporting plan to include a 
national sample representative of all juvenile courts. The earlier Children’s 
Bureau statistics have been criticized on the ground that a very small pro- 
portion of the population is represented, that the standards for reporting 
are not uniform, that definitions of delinquency vary from jurisdiction to 
jurisdiction, that the ages of children over whom the courts have jurisdiction 
varies, and that there are variations in the proportions of, juvenile delinquents 
who are referred to the courts.*® Table V shows the recent trends in juvenile 
delinquency, as measured by the representative national sample for 1955-57 
and by reports from another group of courts for 1940-55. 

2. State reports. Generally, the states are less efficient than the federal 
government in making reliable crime statistics available. In most states, one 
or more state departments secure reports from a particular type of county 
or municipal official, and no attempt is made to use a uniform system of re- 
porting, so that the resulting summaries would be comparable. The Attor- 
ney General may receive information from county attorneys, the Depart- 
ment of Correction may receive information from sheriffs, the Department 
of Public Welfare from juvenile courts and welfare agencies dealing with 
delinquency, etc. In a few states, the only criminal statistics are those 


* Frederick Hoffman, “The Homicide Record for 1931,” Spectator, 128:4-5, 12-13, 


March 31, 1932. s 
28 See James F. Short, Jr. and F. Ivan Nye, “Extent of Unrecorded Juvenile Delin- 


quency: Tentative Conclusions,” Journal of Criminal Law and Criminology, 49: 296-302, 
November-December, 1958. 


36 Principles of Criminology 


published by individual institutions or agencies. Only eleven states—California, 
Hawaii, Louisiana, Massachusetts, Michigan, Minnesota, New York, Penn- 
sylvania, Rhode Island, South Dakota, and Texas—have central statistical 
bureaus which collect and publish statistical information drawn from reports 
made by a variety of local, county, or state agencies. Some of these bureaus 
have very comprehensive programs, but others are greatly limited in their 


TABLE V 
JUVENILE DELINQUENCY CASES AND THE CHILD POPULATION 
OF THE UNITED STATES, 1940-1957" 


Juvenile “| Child Population of the United 
Delinquency Cases States Aged 10-17t Rate per 1000 
Year population 
Number Index* Number Index aged 10-17 
(in thousands) (1950 = 100) (in thousands) (1950 = 100) 
1940 200 n 19,138 110 10.5 
1941 224 80 18,916 109 11.8 
1942 250 39 18,648 107 13.4 
1943 344 123 18,309 105 18.8 
1944 330 118 17,738 = 102 18.6 
1945 344 123 17,512 101 19.6 
1946 295 105 17,419 100 16.9 
1947 262 94 17,344 100 15.1 
1948 254 91 17,314 100 14.7 
1949 212 97 17,365 100 15.7 
1950 280 100 17,397 100 16.1 
1951 298 106 17,706 102 16.8 
1952 332 119 18,205 105 18.2 
1953 374 134 18,981 109 19.7 
1954 395 141 19,550 112 20.2 
1955 431 154 20,111 116 21.4 
1956 520 186 20,625 119 25.2 
1957 603 215 22,168 127 27.2 


* Trend since 1955 based on data from a representative national sample of juvenile courts. Trend data 


prior to 4955 are estimated by the Children’s Bureau and are based on reports from a comparable group of 
courts. 


t Population data from the Bureau of Census: 1955-57—Series P-25, No. 170; 1950-54—Series 
P-25, No. 146; 1940-49—Series P-25, No. 98. 
activities.” For some states, crimes known to the police, arrests, and convic- 
tions are summarized, but in most states the statistics are restricted to the 
number of persons admitted to probation, prison, and parole. The data in 
Table VI are from the Bureau of Statistics, California Department of Justice; 
this Bureau acts as a statistical and research agency for the Department of 

_ Corrections. 

3. Other reports. Statistics on specific crimes are published regularly by 
some federal and state agencies, and certain private organizations maintain 

% U, S. Department of Health, Education and Welfare, Juvenile Court Delinquency 
Cases, 1940-1952 (Washington: Social Security Administration, Children’s Bureau, 
October, 1953). See Figure I, p. 207, below. 


35 Thorsten Sellin, “The Uniform Criminal Statistics Act,” Journal of Criminal Law 
and Criminology, 40:679-700, March-April, 1950. 
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running accounts of the offenses committed against them. The Federal 
Deposit Insurance Corporation, the Treasury Department, and the Attorney 
General’s Department, for example, all publish annual indexes of the number 
of violations of certain federal laws. Similarly, the American Bankers’ 
Association keeps records of offenses against banks, fidelity bonding com- 
panies keep records of crimes against bonded business firms, and large 


TABLE VI 


MALE PRISONERS NEWLY RECEIVED FROM COURT 


CALIFORNIA, 1956 AND 1957%¢ 
Fe ee Na a 


1956 1957 Percent 
change 
Offense Rate per Rate per in rate— 
Number 100,000 Number 100,000 1957 over 
population* population* 1956 
TOTAL 4,179 30.7 4,570 32.3 5.0 
Homicide 166 1.2 EIT E URNS, 2.5 
Robbery 644 4.7 644 4.6 —4.0 
Assault 162 1.2 163 1.1 —3.4 
Burglary 739 5.4 897 63 16.6 
Theft, except auto 342 23 296 21 —16.3 
Auto theft 145 1.1 210 1.5 38.3 
Forgery and checks 716 S 865 6.1 6.8 
Sex offenses 280 2.1 280 2.0 —3.9 
Rape 104 — 110 — — 
Other sex offenses 176 — 170 — — 
Narcotics 710 5.2 142 5.2 0.4 
Other offenses ms 215 1.6 296 2.1 82.3 


p a 
* California population estimates from State Department of Finance, “Estimated Total Population, Cali- 
fornia Areas and Counties, July 1, 1956.” 


corporations record their annual losses to various kinds of crime. Ordinarily, 
the statistics reported by a single agency or private organization are not 
comparable with the statistics compiled and published for the entire nation 
or for an entire state. 

Government agencies and private foundations also have promoted and 
conducted a number of crime surveys, one general aim of which has been 
the discovery of the proportions of crimes not reported in the usual statistics 
of crime. Among the more famous surveys are the Cleveland survey, the 
Missouri survey, the Illinois survey, the study by the “Wickersham 


26 California Prisoners, 1956 and 1957 (Sacramento: Department of Corrections, 1958), 
p. 14. 
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Commission,” the Oregon survey, and the Attorney General’s survey.*” 

Occasionally, a comprehensive first-hand investigation by an independent 
research worker produces new statistical indexes. Short and Nye have 
demonstrated that statistics compiled from reports of delinquencies by 
offenders are acceptable and desirable in scientific analyses.*® Gehlke and 
Sutherland organized the principal available statistics for the purpose of 
determining what they show regarding the trend in crime rates from 1900 
to 1930. The general conclusion is that, when traffic offenses and drunkenness 
are excluded, these statistics show a slight upward trend during this period, 
with no sudden surge that could be called a crime wave.*® An analysis 
of Canadian criminal statistics for the same period indicated that the crime 
rate increased, but that if urbanization had remained constant the crime 
rate would have remained constant, also.*° 

Y THE PERVASIVENESS OF CRIME IN THE UNITED STATES. Crime is much 
more general and pervasive than the ordinary statistics indicate, and an 
entirely incorrect impression regarding criminality is formed if conclusions 
are limited to these statistics. Opposition to law has been a tradition in 
the United States. Popular rebellions against laws constitute an almost con- 
tinuous series from the early colonial period to the prohibition controversy, 
and the violations of many of the early laws were quite as general as were 
the violations of the national prohibition law. The manufacture of nails and 
of other commodities in violation of English law, the sale of firearms and of 
liquor to Indians, smuggling and other violations of laws regulating com- 
merce, Shay’s Rebellion in 1787, the whiskey insurrection in 1794, trading 
with the enemy during the War of 1812, riots against the Catholics, the 
Irish, and the Mormons, the Dorr Rebellion in 1841-1842, trading in slaves, 
harboring fugitive slaves, Negro disfranchisement, violation of anti-trust 
laws, violation of banking laws, and violation of prohibition laws are some 
of these popular rebellions.*! These violations of law cannot be measured 


37 Roscoe Pound and Felix Frankfurter, Editors, Criminal Justice in Cleveland (Cleve- 
land: The Cleveland Foundation, 1922); Missouri Association for Criminal Justice, Survey 
Committee, The Missouri Crime Survey (New York: Macmillan, 1926) ; Illinois Association 
for Criminal Justice, The Illinois Crime Survey (Chicago: Author, 1929); National Com- 
mission on Law Observance and Enforcement, Reports (Washington: Government Printing 
Office, 1931); Wayne L. Morse and Ronald H. Beattie, Survey of the Administration of 
Justice in Oregon (Eugene: University of Oregon Press, 1932); Attorney General’s Survey 
of Release Procedures, 5 volumes (Washington: Government Printing Office, 1939-40). 

38 James F. Short, Jr., and F. Ivan Nye, “Reported Behavior as a Criterion of Deviant 
Behavior,” Social Problems, 5:207-213, Winter, 1957. 

3 C, E. Gehlke and E. H. Sutherland, “Crime and Punishment,” in President’s Re- 
search Committee on Social Trends, Recent Social Trends in the United States (New 
York: McGraw-Hill, 1933), Volume XX, pp. 1123-1135. 

30 R., E. Watts, “The Influence of Population Density on Crime,” Journal of the American 
Statistical Association, 26:11-20, March, 1931. 

31 See Mabel A. Elliott, “Crime and the Frontier Mores,” American Sociological Review, 
9:185-192, April, 1944. 
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statistically, and it is not possible to determine from the descriptions whether 
the number of violations in such cases has increased. 

The criminal tradition is also reflected in the fact that certain occasions 
are defined as moral holidays. Halloween, New Years Eve, election nights, 
spring celebrations, and important football victories are occasions of this 
nature. Crimes are committed on these occasions by persons who would 
ordinarily not commit such,crimes, and may take the form of destruction of 
property and of assaults. Individual crimes are committed primarily in a 
spirit of exuberance, and they coincide with institutionalized collective be- 
havior involving many persons. There is much evidence that the delinquency 
of boys in the deteriorated areas is an extension of this attitude through the 
entire year. Strikes are in certain respects like these moral holidays. There 
is a gathering of persons with a common interest, an attitude during the early 
period of the strike which is much like that of a picnic, and an exuberance 
which is like that of the spring celebration. Assaults and destruction of 
property occur on these occasions, just as on other moral holidays. The 
violation of law, however, is much more purposive in the strike than in these 
other outbursts. Factory workers, skilled tradesmen, and farmers, without 
much differentiation, violate the laws on such octasions. These moral 
holidays are so generally recognized that penalties for lawlessness seldom 
result. 

The fact that almost all persons have at some time deliberately committed 
crimes, often of a serious nature, is further evidence of our criminal tradition. 
In a questionnaire study, 1,020 men and 678 women were asked to check 
which of 49 offenses they had committed.* In the distribution of the question- 
naire an effort was made to secure a balanced religious and racial cross- 
section of the population, but the group of subjects contained an excess 
of persons from upper social classes. Ninety-one percent of the°subjects 
admitted that they had committed one or more offenses, excluding juvenile 
delinquencies, for which they could have received a jail or prison sentence. 
Men had an average of 18 and women an average of 11 adult offenses. 
Thirteen percent of the men admitted to grand larceny, 26 percent to auto 
theft, 17 percent to burglary, and 11 percent to robbery. The corresponding 
figures for women were 11, 8, 11, and 1. Sixty-four percent of the men 
and 27 percent of the women admitted to committing at least one felony. 
Such percentages can be accepted only with many reservations. However, 
the study certainly reveals that the number of crimes committed is far greater 
than the number reported in crime statistics. In a similar study of juvenile 
delinquencies Short found that a group of 65 college boys reported that 


28 James S. Wallerstein and Clement J. Wyle, “Our Law-Abiding Law-Breakers,” 
Probation, 25:107-112, March-April, 1947. 
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they had committed an average of 9.9 offenses against property, 12.3 
behavior problem offenses, 9.6 offenses against persons, 16.5 sex offenses, 
20.8 “casual offenses,” and 12.6 miscellaneous offenses. A group of 94 
training school boys reported that they had committed an average of 13.4 
offenses against property and 19.1 behavior problem offenses; their average 
number of other offenses was about the same as that of the college boys. 
In comparison with the training school boys, the college men had only very 
rarely been arrested for their offenses.** One explanation for this differential 
lies in the fact that many ofthe complaints to juvenile authorities are made 
by parents against their own children—parents of college students do not 
file complaints as frequently as do the parents of noncollege students.** 
White-collar crimes—crimes committed by persons of respectability and 
high social status in the course of their oceupations—also are extremely 
widespread, but an index of their frequency is not found in police reports. 
Prosecution for this kind of crime frequently is avoided because of the 
political or financial importance of the parties concerned, because of the 
apparent triviality of the crimes, or because of the difficulty of securing 
evidence sufficient for prosecution, particularly in the cases of crimes by 
corporations.** Even more important, methods other than prosecution in the 
criminal courts are frequently used to protect society against white-collar 
crime—action may be taken in the civil courts or in hearings before boards 
and commissions. Consequently, a precise statement regarding the extent of 
white-collar crime is impossible. Differences in administrative procedures, 
however, do not justify the designation of this behavior as something other 
than crime.** In general, underlying these failures to prosecute is the lack of 
a developed social feeling and ethical code in the groups concerned and, to 
some extent, in the general public. The danger from robbery or kidnaping is 
clearly fealized, for they involve direct sensory processes and are based on 
social relations which have existed for many centuries. Theft by fraudulent 
advertisements and prospectuses is a recent development, and affects persons 
who may be thousands of miles away from the thief. Codes of behavior 
have not been developed in regard to this behavior. These white-collar 
criminals, however, are by far the most dangerous to society of any type of 


3 James F. Short, Jr., “A Report on the Incidence of Criminal Behavior, Arrests, 
and Convictions in Selected Groups,” Research Studies of the State College of Washington, 
22:110-118, June, 1954. 

** See Austin L. Porterfield, “Delinquency and Its Outcome in Court and College,” 
American Journal of Sociology, 49:199-208, November, 1943. 

35 See Edwin H. Sutherland, “White Collar Criminality,” American Sociological Review, 
5:1-12, February, 1940. 

38 Cf. Edwin H. Sutherland, “Is ‘White Collar Crime’ Crime?” American Sociologi- 
cal Review, 10:132-137, April, 1945. See also Vilhelm Aubert, “White Collar Crime 
and Social Structure,” American Journal of Sociology, 58:263-271, November, 1952. 
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criminals from the point of view of effects on private property and social 
institutions.*? 

An analysis has been made of the number of instances in which seventy of 
the largest United States mining, manufacturing, and mercantile corporations 
violated, over a period of about forty years, the laws outlawing the following 
practices : restraint of trade; misrepresentation in advertising ; infringements 
of patents, trademarks, and copyrights; “unfair labor practices” as defined 
by the National Labor Relations Law and other laws; rebates; financial 
fraud and violation of trust; violations of war regulations ; and some miscel- 
laneous activities.** The records reveal that every one, of the seventy corpora- 
tions had violated one or more of the laws, with an average of about 13 
adverse decisions per corporation and a range of from one to fifty adverse 
decisions per corporation. The corporations had a total of 307 adverse 
decisions on charges of restraint of trade, 222 adverse decisions on charges 
of infringements, 158 adverse decisions under the National Labor Relations 
Law, 97 adverse decisions under the laws regulating advertising, and 196 
adverse decisions on charges of violating other laws. Thus, generally, the 
official records reveal that these corporations violated the trade regulations 
with great frequency. The “habitual criminal” laws of°some states impose 
severe penalties on criminals convicted the third or fourth time. If this 
criterion were used here, about 90 percent of the large corporations studied 
are habitual white-collar criminals. Moreover, this enumeration of official 
decisions is far from complete and it is concerned with violations of only a 
few laws. Even a complete enumeration of all adverse decisions against all 
corporations would represent only a crude index of the total amount of 
crime perpetrated by those corporations. 

Financial corporations and institutions also have a high incidence of hidden 
criminality. The Comptroller of the Currency reported that approximately 
three-fourths of the national banks examined in a particular quarter were 
found to be violating the national banking laws. Dishonesty was found 
in 50.4 percent of the national bank failures during the period 1865-1899, 
and in 61.4 percent during the period 1900-1919. The highest rate of dis- 
honesty in bank failures was found in the New England banks in the period 
before 1900, where it was 76.5 percent, but after 1900 this decreased to 
58.3 percent, which was slightly less than the average in the United States.3* 
Lie detector tests of the employees of certain Chicago banks showed that 


“47 See Edwin H. Sutherland, “Crime and Business,” The Annals of the American Academy 
of Political and Social Science, 217:112-118, September, s 

38 Edwin H. Sutherland, White Collar Crime (New York: Dryden Press, 1949). 

3° These statistics were included in the annual reports of the Comptroller of the Corea 
and of the Department of the Treasury until 1923, when they were asom e 
also, Thomas P. Kane, The Romance and Tragedy of Banking (New York: The ers’ 


Publishing Company, 1922), pp. 320-321 and 368. 
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20 percent of them had taken money or property from the banks, and in 
almost all cases these tests were supported by subsequent confessions.*° 
Fraud, also, is frequently a white-collar crime. The statistics on crime in 
European countries show a general trend toward a decrease in crimes of 
violence and an increase in crimes involving fraud. It is probable that the 
trend is even more pronounced in America, but neither the trend nor the 
present extent of fraud can be determined by available statistics. It is prob- 
able, also, that fraud is the most prevalent crime in America. Insull, after 
his flight from America to escape prosecution for fraud and embezzlement, 
is quoted as saying that he could not understand why people in the United 
States hated him so much, for he had done only what all other businessmen 
had been doing. Misleading balance sheets which public accountants have 
been able to invent and develop; wash sales by which the value of a security 
is fraudulently determined ; concessions in rent by real estate dealers for the 
purpose of fraudulently increasing the sales price of property; excessive and 
misleading claims made by the manufacturers, vendors, and advertisers of 
patent medicines, toothpaste, cosmetics, and many other articles; transfer of 
deteriorated securities from the banker's own possession to the trust funds 
under his direction’ and a considerable part of present-day salesmanship 
and of advertising—all these examples illustrate this kind of criminality. 
These things represent either active fraud with the intent to deceive the 
prospective purchaser or else misrepresentation by silence. Expert techniques 
of concealment have developed in many occupations for the purpose of 
preventing the purchaser from learning the defects of the commodity. Not 
many farmers would sell hogs with the knowledge that the hogs were infected 
with cholera and would die within a few days, and those farmers who did 
this would be regarded as dishonest, even if the misrepresentation consisted 
merel¥ in silence regarding the danger. On the other hand, not many brokers 
or bankers would hesitate to sell securities which, by advance information, 
they had learned would soon be worthless, and the few who did refrain 
from immediate sale would be regarded as foolish. The physical disease of 
the hogs is more readily appreciated than the financial disease of the securities, 
and the effects are likely to be more definitely recognized. Defects in com- 
modities are frequently concealed and labels often misrepresent. Shirting 
of inferior quality may be filled with clay in order that the defects may 
be concealed until the sale is consummated. This is essentially the same 
principle that was used by the old horse-trader in concealing the blemishes 
in the horses. Manufacturers offer merchants a wide variety of “list prices” 
for the same item, so that the merchants can advertise that they sell at a 


40 F, P. McEvoy, “The Lie Detector Goes Into Business,” Reader’s Digest 38:69-72. 
February, 1941: F. E. Inbau, “Scientific Investigation in Criminal Cases,” Journal of 
Criminal Law and Criminology, 24:1140-1148, March- April,1934. 
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very small percentage of “list price.” These cases of misrepresentation and 
fraud have not been subject to prosecution in most cases, for the courts 
have operated on the principle caveat emptor, which has meant that the 
purchaser must protect himself against ordinary dishonesty and could 
appeal to the courts for protection only against extraordinary dishonesty. 
President Roosevelt in 1933 insisted that the principle be reversed and caveat 
vendor be substituted, especially with regard to securities. 

An immense amount of fraud is involved in insurance, both on the part 
of the insured and the insurers. Murders are committed, houses burned, 
automobiles destroyed, and sickness or injury feigned in order that insurance 
may be collected. Fraud in personal injury cases is unusually extensive, and 
was once an important source of income for unscrupulous lawyers, known 
as “ambulance chasers,” who generally worked on contingent fees. Fraud 
in these cases seldom results in prosecution, although murder and arson may 
be occasion for prosecution of those crimes as such. The insurance company 
is seldom free to prosecute for fraud, for it seldom has clean hands. The 
insurance company adopts the usual policy that “business is business” 
and that sentiment must be eliminated; it makes a settlement at the lowest 
possible figure rather than at the figure which the nature of the loss justifies. 
For this purpose, claim agents, lawyers, and physicians for the insurance 
company frequently practice misrepresentation. Physicians for the company, 
for instance, frequently minimize the extent of injuries, in the expectation 
that the physician on the other side will magnify them. Also, in many cases 
the claim agent collects an additional sum for settlement and divides this 
with the attorney for the injured party. 

Fraud is also present in the legal profession. Popular feeling inclines to 
the belief that a lawyer cannot be successful if completely honest and that 
almost any law firm will take any case within its field of specialization no 
matter how extreme the dishonesty required for representing the interests 
of the client. Though absence of official statistics makes it impossible to 
determine the truth or falsity of this popular opinion, it probably exag- 
gerates the extent of dishonesty in the profession. While fraud is still com- 
mon, flagrant practices seem to have decreased in the past generation, 
due to increased “professionalization” of legal occupations. Bar associations 
have been organized to promote codes of ethics and to prosecute unethical 
and openly-criminal practices. Nevertheless, the “spirit of combat” in legal 
trials continues to make it necessary for some lawyers to practice fraud 
and misrepresentation by misstatement and concealment of whole truth 
if they are to win cases. Such practices generally are not grounds for dis- 
barment proceedings by bar associations but, again, they illustrate our 
criminalistic traditions. 
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Fraudulent reports of property and income for tax purposes are general. 
The person who reported his personal property honestly would generally be 
regarded as a freak, for the only method by which a person can avoid paying 
more than his share of the taxes is by accepting the common level of dis- 
honesty. Most citizens would probably prefer to make honest reports, if 
they were assured that others would do the same. Dishonesty in reporting | 
incomes has become more dangerous, but the general methods of concealing Í 
a part of the income or making fraudulent claims for exemptions are 
extremely widespread. 

Many churches and denominational colleges have misapplied funds, 
under the direction of boards of trustees composed of clergy, lawyers, and 
businessmen. Gifts for endowment have been used for current expenses, | 
gifts for missions have been used for pastors’ salaries, and in other ways 4 
funds have been misapplied. | 

These white-collar frauds are sometimes committed under the drive of 
“ necessity,” but frequently are an expression of a desire to beat a competitor 
for the sake of the game. This gaming interest is very general and is found > 
in all types of cultures, but has been immensely developed in modern life { 
and has been accompanied by an efflorescence of bizarre forms, such as j 
flag-pole sitting, gum chewing contests, hog calling contests, and marathon 
dancing. The extraordinary development of fraud in modern life has been 
an aspect of the drive for profits, which in itself has been regarded as one 
of the primary virtues and which for that reason has appeared to remove 
somewhat the taint from illegal practices. Persons practicing fraud have 
ordinarily felt no pangs of conscience, for the effects of fraudulent behavior 
have not become apparent in individual victims known to the defrauders 
but have been impersonal and diffuse. If the effects were discernible in 
particufar persons known to the defrauders and if the practices were not 
purified by attachment to the virtuous search for profits, many business and 
commercial practices would be clearly recognized as crimes. 

Although bribery is not always white-collar crime, it is another extremely 
prevalent crime for which arrests are seldom made. Bribery of public officials 
is a crime both for the bribe-taker and the bribe-giver. Influencing of private 
persons by giving them gifts, money, or services is not crime, but it is closely 
akin to bribery in effects and attitudes. Both public and private “influence 
peddling” may be in the form of a direct exchange of money, but it is much 
more frequently a concealed and indirect method of putting a person under 
obligation to return a service. 

In many cities and states an immense amount of white-collar bribery 
of public officials occurs in connection with the purchase of supplies, the 
making of contracts, the enforcement of regulations, and the enactment of 
legislation. It is involved when coal is purchased, when school books are 
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purchased, when roads or buildings are constructed, when land is bought for 
public purposes, when franchises are granted to railroads, bus companies, 
steamship companies, and other public utility companies, and on hundreds 
of other occasions. Agents of book publishing companies have testified 
regarding their methods of bribing school boards, and many public investi- 
gations have shown the wide prevalence of bribery of public officials. In 
some cities, any purchase of commodities which is strictly honest is an over- 
sight. Much of the wealth of some public officials was secured from these 
bribes, and it came from the most important of the financial and commercial 
concerns as well as from the agencies of the underworld. Enforcement of 
regulations regarding insurance, banking, factories, housing, building con- 
struction, streets, garbage, public utilities, weights and measures, and most 
other important functions is often a matter of bargaining between the 
agents of the state and the agencies subject to the law. The process, once 
started, grows and involves firms which were previously honest. The honest 
firm is forced to bribe the inspector in order to protect itself against arbitrary 
and persecutory enforcement of laws, but the inspector’s expectation of 
securing bribes has grown out of bribes given previously by other concerns. 
Campaign contributions may protect a firm against demands for petty 
graft and may be effective in protecting agencies and interests against laws 
which may decrease profits. Bribery is not the only method used to prevent 
the enactment of legislation which might change quasi-criminal acts into 
definite criminal acts. Dishonest propaganda is a method frequently used. 
During 1933 and 1934 the investment bankers engaged in much propaganda 
of this nature for the purpose of emasculating the national securities bill 
of 1933. This law made a person or firm selling securities financially res- 
ponsible for the honesty of the statements made in connection with the 
sale, thus destroying a privilege which investment bankers had previously 
enjoyed. Consequently, they made every possible effort, including much 
misrepresentation regarding the true situation, in order to maintain this 
special privilege which had proved to be highly injurious to the investing 
public. In 1939, one of the judges in a high court of the federal government 
resigned, under charges that he had accepted more than a half million dollars 
in thinly concealed bribes from important national business concerns which 
had cases in court before him. 

Corruption is extremely prevalent, also, in private business. Buyers for 
department stores, hotels, factories, railways, and almost all other concerns 
which make purchases on a large scale accept and sometimes demand gifts 
or money payments. In doing so, they violate the trust their employer has 


“ Bernard Flexner, “The Fight on the Securities Act,” Atlantic Monthly, 153 :232-250, 


February, 1934. 
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placed in them, although not necessarily in a criminal way. The cost of the 
gifts is added to the price of the merchandise being sold, so that the employer 
and, eventually, the consumer actually are forced to subsidize the employee. 
Agents of general credit bureaus and of credit bureaus of special trade 
associations have reported that they are frequently approached by business- 
men who offer bribes if information which tends to lower their credit rating 
is concealed or if their credit rating is raised. Persons who have had ex- 
perience in both business and politics claim that the honesty standards 
among politicians are higher than they are among businessmen. 

Aiding and abetting criminals is itself a crime. Although, for obvious 
reasons, this crime is seldom reported to the police, the number of persons 
who, in the course of their business, aid and abet criminals is very great. 
Cigar stores and night clubs are sometimes the arsenals of gunmen, though 
the proprietors may not themselves engage in crimes of violence. Some 
lawyers are regularly retained to advise professional criminals and to protect 
the professional criminals in case of arrest, and are an essential part of any 
criminal organization. Certainly some part of the perjury by witnesses in 
trials grows out of the suggestions and instructions of lawyers. Reputable 
business concerns frequently purchase the proceeds of thefts with a clear 
realization of the source of the commodities. The manufacturers and distri- 
butors of guns, especially machine-guns, of silencers, and of material for 
bombs are important assistants of gangsters. All large cities and most of the 
smaller cities have persons who make a business of “fixing” cases for 
professional thieves. The police, bailiffs, clerks, prosecutors, and judges 
frequently cooperate with these “fixers,” either for direct money payments 
or under orders from political leaders who control appointments and 
electiens. 

The police constantly break the laws. The laws of arrest are rigidly limited, 
but the police exercise their authority with little reference to these limitations 
and in violation of law. Hopkins refers to illegal arrests as kidnapings, 
and in this sense, the number of kidnapings by the police is thousands 
of times as great as the number of kidnapings by burglars and robbers.” 
The courts, similarly, are not immune from criminal contagion, and this is 
true especially of the lower courts. 

Thus crime is found in most occupations and is very prevalent. The people 
of the business world are probably more criminalistic in this sense than are 
the people of the slums. The crimes of the slums are direct physical actions 
—a blow, a physical grasping and carrying away of the property of others. 
The victim identifies the criminal definitely or indefinitely as a particular 
individual or group of individuals. The crimes of the business world, on the 


42 Ernest J. Hopkins, Our Lawless Police (New York: Viking Press, 1931). 
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other hand, are indirect, devious, anonymous, and impersonal. A vague 
resentment against the entire system may be felt, but when particular indi- 
viduals cannot be identified, the antagonism is futile. The perpetrators thus 
do not feel the resentment of their victims and the criminal practices continue 
and spread. 

> CONCENTRATION OF CRIMES. In the preceding sections, crimes have 
been considered as varying chronologically and occupationally. It is possible 
to secure some evidence, also, of geographical variations in crime rates, 
The Uniform Crime Reports data presented in Table VII, for example, 
reveal variations in the frequency of specific types of crime in different 
regions of the United States. Subject to the qualifications mentioned earlier, 


TABLE VII 
CRIME RATES, 1958, BY GEOGRAPHIC DIVISIONS 
(Offenses per 100,000 inhabitants) 


| i Aggra- 
RS Homi- Larceny Auto 
Division cide Robbery = Burglary over $50 | Theft 
UNITED STATES 4.7 43.5 65.5 392.4 226.0 156.4 
New England 1.5 16.8 16.2 317.6 182.5 171.8 
Middle Atlantic 2.6 41.0 60.4 319.6 254.9 139.5 
East North Central 3.1 56.0 45.7 356.0 189.9 129.8 
West North Central 2.6 32.4 29.1 307.7 163.2 110.7 
South Atlantic 9.5 34.6 119.0 384.8 190.7 138.9 
East South Central 8.5 24.8 66.5 308.4 136.9 105.4 
West South Central 8.1 35.7 79.8 431.5 199.5 162.9 
Mountain 4.0 51.7 46.8 471.5 305.7 249.7 
Pacific 3.3 75.2 89.0 698.4 417.1 283.3 
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the data indicate that New England had the lowest rates for homicide, 
robbery, and aggravated assault, The East South Central region (Alabama, 


Kentucky, Mississippi, and Tennessee) had the lowest larceny and auto- 


mobile theft rates, and the West North Central states had the lowest burglary 
larceny, and automobile theft 


rate. The highest rates for robbery, burglary, 

were found in the Pacific states (California, Oregon, Washington), and the 
highest homicide and aggravated assault rates appeared in the South Atlantic 
region (all East Coast states south of Pennsylvania). By individual states, 
North Dakota in 1958 had the lowest homicide rate, Vermont the lowest 
d assault rates, Mississippi the lowest burglary, 


robbery and aggravate V i a 
larceny, and automobile theft rates. Georgia had the highest homicide rate, 


43 Uniform Crime Reports, 1958, pp. 64-65. 
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Illinois the highest robbery rate, North Carolina the highest aggravated 
assault rate, California the highest burglary and larceny rates, and New 
Mexico the highest automobile theft rate. 

Crimes of petty theft are concentrated in cities. Burglaries of chain stores, 
in which the average loss in money and goods is less than one hundred 
dollars, may be regarded as near the upper limits of petty theft. Some years 
ago, the percentages of stores which were burglarized or robbed decreased 
regularly from the center of Chicago toward the city limits, and the decrease 
continued steadily for 125 miles except in one zone where the rate increased 
slightly due to the presence of a medium-sized city. Similar results were 
found for the metropolitan area of Detroit.“ Bank burglaries, on the other 
hand, were more frequent just beyond the city limits than within the city 
limits, and did not decrease as rapidly as did the burglaries of chain stores, 
due to the fact that burglaries of banks were confined somewhat more to 
professional criminals. 

Within the city, the places of crimes are, generally, close to the residences 
of the criminals. This is especially characteristic of crimes against the person, 
for the offender and the victim are usually of the same race, the same eco- 
nomic class, and also of the same neighborhood.‘ Petty crimes against 
property are similarly concentrated near the places of residence of criminals, 
but the more serious crimes against property are committed some distance 
from the places of residence of criminals.‘* 
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Chapter Three 


Perspectives and Methods 
in Criminology 


Siena strupy of crime causation is of rather recent origin. During 
the medieval and early modern periods many unorganized and ephemeral 
explanations of crimes were stated and accepted. Probably the principal 
explanation during this time was that crime was due to innate depravity and 
the instigation of the devil. The English indictment used as late as the nine- 
teenth century not only accused the defendant of violating the law, but also 
of “being prompted and instigated by the devil and not having the fear of 
God before his eyes.” And the Supreme Court of North Carolina as late as 
1862 declared: “To know the right and still pursue the wrong proceeds 
from a perverse will brought about by the seductions of the evil one.” 

During the period when this explanation was used most frequently the 
conception of natural causation was not developed even with reference to 
such things as disease, and of course, was not developed with reference to 
crime. Little interest was manifested in motives, intentions, circumstances, 
or other immediate conditions in the causation of crime. Punishments were 
arbitrary and unequal, with the general principle of heaping tortures on 
criminals in accordance with the divine example and of relying on divine 
interposition as the method of control. 

> OUTLINE OF SCHOOLS OF CRIMINOLOGY. 
developed during the last two centuries. A 
system of thought, together with the proponents of that system of thought. 
The system of thought consists of an integrated theory of the causation of 
crime and of policies of control implied in the theory of causation. Obviously, 
many popular “explanations” of crime are not included in this definition. 
The principal schools of criminology are listed in Table VIII. These schools 


can be distinguished from each other only in the writings of the more extreme 


adherents, who were customarily the early writers in the school. Each of 


4 Quoted by H. Shepard, Journal of Criminal Law and Criminology, 
February, 1923. 
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“school of criminology” is a 
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the schools, with the possible exception of the last, has been broken down 
as a complete explanation of criminal behavior and has then merged with 
the other explanations. Furthermore, the outline below cannot do justice 
to the many variations in each school of thought or to the interrelations 
among the schools. The dates of origin are approximations. Each of these 
schools will be described briefly, and in later chapters the more pertinent 
research studies pertaining to each school will be discussed. 


TABLE VIII 
SCHOOLS OF CRIMINOLOGY 
School Date of) Content of Explanation Methods 
Origin p! 
Classical 1775 | Hedonism Arm-chair 
Cartographic 1830 | Ecology, culture, compo- Maps, statistics 
sition of population 
Socialist 1850 | Economic determinism Statistics 
Typological 5 
1. Lombrosian 1875 | Morphological type, born Clinical, statistics 
criminal 
2. Mental testers 1905 | Feeble-mindedness Clinical, tests, statistics 
3. Psychiatric 1905 | Psychopathy Clinical, statistics 
Sociological 1915 | Groups and social processes | Clinical, statistics 


y THE CLASSICAL SCHOOL. The classical school of criminology and of 
criminal law developed in England during the last half of the nineteenth 
century and spread to other European countries and to America. It was 
based*on hedonistic psychology. According to this psychology, man governs 
his behavior by considerations of pleasures and pains; the pleasures antici- 
pated from a particular act may be balanced against the pains anticipated 
from the same act, or the algebraic sum of pleasures and pains from one act 
may be balanced against the algebraic sum of pleasures and pains from 
another act. The actor was assumed to have a free will and to make his 
choice with reference to the hedonistic calculation alone. This was regarded 
as the final and complete explanation of the causes of crime and no need for 
further investigation of causation could be imagined. 

Beccaria in 1764 made the principal application of this doctrine to 
penology.* His objective was to make punishment less arbitrary and severe 


* Cesare Beccaria, An Essay of Crimes and Punishments (London: Almon, 1767); see 
also Marcello T. Maestro, Voltaire and Beccaria as Reformers of the Criminal Law (New 
York: Columbia University Press, 1942). Bentham applied the hedonistic psychology to 
legislation: Jeremy Bentham, An Introduction to the Principles of Moral and Legislation 
(London: Pickering, 1823). 
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than it had been. He contended that all persons who violated a specific law 
should receive identical punishments regardless of age, sanity, wealth, 
position, or circumstance. This was justified on the ground that the rights 
of individuals could be preserved only by treating all individuals alike, and 
also on the ground that the punishment must be definitely determined 
in advance in order that it might be taken into account in the calculation of 
pains and pleasures that would result from violation of the law. According 
to this school the penalty should be just severe enough so that the pains would 
exceed the pleasures derived from violation of the law. This extreme idea of 
equality was soon modified at two points: children and “lunatics” were 
exempted from punishment on the ground that they were unable to calculate 
pleasures and pains intelligently, and the penalties were fixed within narrow 
limits rather than absolutely so that a small amount of judicial discretion 
was possible. With these modifications this classical doctrine became the 
backbone of the body of the criminal law and has persisted in popular 
thought and judicial decisions to the present day. 

The psychology underlying this theory is now generally questioned. It is 
individualistic, intellectualistic, and voluntaristic. It assumes freedom of the 
will in a manner which gives little or no possibility of further investigation 
of the causes of crime or of efforts to prevent crime. All of the schools which 
developed subsequent to this accepted the hypothesis of natural causation 
and for that reason they are sometimes called positivistic. 

Y THE CARTOGRAPHIC SCHOOL. The second school of criminology was 
called the cartographic or geographic school and was similar to the school 
which in recent years has been called the ecological. The leaders of this 
school were concerned primarily with the distribution of crimes in certain 
areas, both geographical and social. They were interested in crime as a 
necessary expression of the social conditions. Quetelet and A. M. Guerry 
were the leaders of this approach in France, and they had a large number of 
followers in that country and in England and Germany. The school flourished 
from about 1830 to 1880. Not only did the adherents of this method analyze 
the distribution of general crime rates, but they made special studies of 
juvenile delinquency and of professional crime which are comparable with 
those of the present generation and superior to anything in the interval 
between 1880 and the present. This period in the history of criminological 
theory was practically unknown to the present generation of criminologists 
until it was ‘“‘re-discovered” by Lindesmith and Levin. They have listed a 
very large number of factual studies by this method.* 


3 Alfred Lindesmith and Yale Levin, “The Lombrosian Myth in Criminology,” 
American Journal of Sociology, 42: 653-671, March, 1937; Yale Levin and Alfred Linde- 
smith, “English Ecology and Criminology of the Past Century,” Journal of Criminal Law 
and Criminology, 27: 801-816, March-April, 1937. 
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Yb THE SOCIALIST SCHOOL. The socialist school of criminology, based on 
writings of Marx and Engels, began about 1850 and emphasized economic 
determinism. This school was concerned with crime only as a by-product, 
but it conducted many factual studies, principally by the statistical methods, 
and provided much material regarding the variations in crime rates in asso- 
ciation with variations in economic conditions. The conclusions which were 
derived from these factual studies were generally in agreement with the 
preconceptions of the students who were using this approach and were 
regarded as supporting the socialist program. Nevertheless, this school may 
properly be called scientific, for it began with a general hypothesis and 
collected factual data in a manner which enabled others to repeat the work 
and test their conclusions. 

Yọ TYPOLOGICAL SCHOOLS. Three schools of criminology which have 
been called “typological” or ‘“‘bio-typological” have developed. They are 
similar in their general logic and methodology; all of them are based on a 
postulate that criminals differ from non-criminals in certain traits of person- 
ality, which promote unusual tendencies to commit crimes in situations in 
which others do not commit crimes; these tendencies to commit crimes 
may be inherited or may be the necessary expression of their unique personal 
traits, and the social situations and processes need not be taken into account 
in the explanation or control of their behavior. These three typological 
schools differ from each other as to the specific traits which differentiate 
criminals from non-criminals. 

1. The Lombrosians. Lombroso was the leader of a school which was 
known as the “Italian School.” The first statement of his theory was in the 
form of a pamphlet, published in 1876; it grew to a three-volume book in 
subsequent editions.* In its earlier and more clear-cut form this theory 
consisted of the following propositions : (a) Criminals are by birth a distinct 
type. (b) This type can be recognized by stigmata or anomalies, such as 
asymmetrical cranium, long lower jaw, flattened nose, scanty beard, and low 
sensitivity to pain.* The criminal type is clearly represented in a person with 
more than five such stigmata, incompletely represented by three to five, and 
not necessarily indicated by less than three. (c) These physical anomaties 
do not in themselves cause crime; rather they identify the personality which 
is predisposed to criminal behavior and this personality is either a reversion 
to the savage type—an atavism—or else degeneration, especially akin to 
epilepsy. (d) Because of their personal natures, such persons cannot refrain 
from crime unless the circumstances of life are unusually favorable. 


4 C, Lombroso, L'uomo delinquente (Torino: Bocca, 1896-97). 

5 The belief that criminals have unique physical characteristics appeared long before 
Lombroso. See C. Bernaldo de Quiros, Modern Theories of Criminality (Boston: Little, 
Brown, 1911), pp. 4-5. 
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(e) Some of Lombroso’s followers concluded that the several classes of crimi- 
nals, such as thieves, murderers, or sex offenders are differentiated from each 
other by physical stigmata. This Lombrosian school was directed at first 
against the classical school, and was concentrated on the question of deter- 
minism versus free will; later it was directed against Tarde’s theory of 
imitation® and was concentrated on the question of biological versus social 
determinism. As a result of these controversies, Lombroso gradually modified 
his conclusions, especially as to the “born criminal,” and reduced the 
proportion of criminals who were “born criminals” from approximately 100 
percent to about 40 percent. Garofalo, Ferri, and other followers of Lom- 
broso made other modifications, so that the school lost its clear-cut charac- 
teristics. The conception that criminals constitute a distinct physical type 
was disproved to the satisfaction of most scholars when Dr. Goring made a 
comparison of several thousand criminals and several thousand non- 
criminals and found no significant difference between them.” Lombroso and 
his followers had never made a careful comparison of criminals and non- 
criminals and had little knowledge of the “savage” whom the criminals were 
supposed to resemble. The morphological emphasis has continued in modified 
form in the southern European countries and in South America. It was 
in vogue in the United States until about 1915, and it still maintains a certain 
popularity among laymen. This school, by shifting attention from crime as 
a social phenomenon to crime as an individual phenomenon, delayed for 
fifty years the work which was in progress at the time of its origin and in 
addition made no lasting contribution of its own. 

2. The Mental Testers, When the Lombrosian school fell into disrepute, 


its logic and methodology were retained, with feeble-mindedness substituted 


for physical type as the characteristic which differentiated criminals from 
non-criminals. This school was represented most clearly by Goddard’s 
theory that feeble-mindedness, inherited as a Mendelian unit, causes crime 
for the reason that the feeble-minded person is unable to appreciate the 
consequences of his behavior or appreciate the meaning of law.* Goddard’s 
tests showed that almost all criminals were feeble-minded and he asserted, 
also, that almost all feeble-minded persons were criminals. As mental tests 
became standardized and were applied to a larger number of criminal and 
non-criminal persons, the importance attributed to feeble-mindedness in the 
causation of crime decreased greatly and this school of thought tended to 
disappear. 

3. The Psychiatric School, The psychiatric school is a continuation of 
the Lombrosian school without the latter’s emphasis on morphological 


6€ G. Tarde, Penal Philosophy (Boston: Little, Brown, 1912). 

7 Charles Goring, The English Convict (London: His Majesty’s Stationery Office, 1913). 
See pp. 99-100. 

3 H, H. Goddard, Feeblemindedness (New York: Macmillan, 1914). 
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traits. It continues to emphasize, as did Lombroso, psychoses, epilepsy, and 
“moral insanity,” but it has attributed increasing importance to emotional 
disturbances and other minor psychopathies as the school of mental testers 
fell into disrepute. Also, in the later history of this school, it has held that 
these emotional disturbances are acquired in social interaction rather than 
by biological inheritance. Many variations are found within this school but 
the major influence has been the Freudian theory, especially in its earlier 
form, which placed great emphasis on “the unconscious,” frustration, and 
the Oedipus complex. The more extreme writers assert that a large proportion 
of crimes are merely incest in symbolic form: a boy is unconsciously in 
love with his mother; he cannot express that tendency in direct overt form 
because of the great horror aroused by incest; the incest drive is powerful 
and must be expressed in some manner and it therefore breaks out in the 
form of theft; this theft, while apparently an expression of a desire for 
property, is incest so far as “real” motivation is concerned. 

The central thesis of the psychiatric school is that a certain organization 
of the personality, developed entirely apart from criminal culture, will result 
in criminal behavior regardless of social situations. Criminal patterns are 
said to be omnipresent for selection by a person with this organization of 
the personality and if they were not present would be invented. The more 
extreme writers hold that all or almost all criminals develop by this process ; 
the less extreme writers attempt to isolate a smaller fraction of the criminals 
for explanation in this manner. The less extreme writers tend to merge with 
the sociologists. This psychiatric approach, in general, has great prestige at 
the present time, but it will probably run its course and disappear from 
current thought after a short period, just as the other two typological 
theories have. This does not mean that psychiatry will not continue to make 
significant contributions to the understanding of criminal behavior; rather 
it means that psychopathology will not be advanced as a generalized 
explanation of criminal behavior. 

Yọ THE SOCIOLOGICAL SCHOOL. Of the schools of criminology, the socio- 
logical is the most varied and diverse. Analysis of the causes of crime in 
a sociological manner actually began with the cartographic and socialist 
schools, Also, many nineteenth-century European scholars belonging to 
neither of these schools interpreted crime as a function of social environ- 
ment. Among these were von Liszt (Germany), Prins (Belgium), van 
Hamel (Holland), and Fointsky (Russia).° Tarde, a French social psycho- 
logist and a contemporary of Lombroso, refuted the prevailing biological 
notions and developed a theory emphasizing the importance of “imitation” 
in crime causation. His basic notion was that one behaves according to the 


NS Timasheff, “Review of E. H. Sutherland and D. R. Cressey, Principles of 
Criminology, 5th Edition,’ American Catholic Sociological Review, June, 1955, pp. 143-144. 
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customs of his society; if a man steals or murders he is merely imitating 
someone else. 

The greatest development of the sociological school has taken place in 
the United States. Late in the nineteenth century, criminology was accepted 
as a field of study by the growing university departments of sociology, and 
in the United States since that time systematic studies of crime and criminals 
have been made primarily by sociologists. A survey made in 1901 indicated 
that criminology and penology were among the first courses offered under 
the general title “sociology” in United States colleges and universities,’ 
and the American Journal Sociology included articles and book reviews 
on criminology when it was first published in 1895. However, American 
sociologists, like most European scholars, were deeply impressed by many 
of the Lombrosian arguments,* and it was not until about 1915, after the 
publication of Goring’s work, that a strong environmentalist position was 
cultivated. It was probably this trend which prompted a sociologist to write 
in 1914: 


The longer the study of crime has continued in this country, the greater has grown 
the number of causes of crime which may be described as social. Tis is the aspect in the 
development of American criminology which has given to that study in this country the 
title of “The American School.”* 


The central thesis of the sociological school is that criminal behavior 
results from the same processes as other social behavior. Analyses of these 
processes as they pertain to criminality have taken two principal forms. 
First, sociologists have attempted to relate variations in crime rates to vari- 
ations in social organization, including the variations in larger institutional 
systems. The following are some of the social conditions which have deen 
discussed in relation to variations in the crime rates of societies and sub- 
societies: the processes of mobility, culture conflict, competition, and strati- 
fication; political, religious, and economic ideologies; population density 
and composition ; and the distribution of wealth, income, and employment. 
This kind of analysis has fallen into disfavor in recent years, principally 
because criminologists have become aware of the extreme unreliability of 


10 Frank L. Tolman, “Study of Sociology in Institutions of learning in the United 
States,” The American Journal of Sociology, 7:797-838, May, 1902; 8:85-121, July, 1902; 
8:251-272, September, 1902; 8:531-558, January, 1903. 

11 See, for example, Carroll D. Wright, Outline of Practical Sociology (New York: 
Longmans Green, 1899); Maurice F. Parmelee, The Principles of Anthropology and Socio- 
logy in Their Relations to Criminal Procedure (New York: Macmillan, 1908); Phillip 
Parsons, Responsibility for Crime (New York: Columbia University Press, 1909). 

12 John L. Gillin, “Social Factors Affecting the Volume of Crime,” in Physical Basis 
of Crime: A Symposium (Easton, Pa.: American Academy of Medicine, 1914, pp. 53-67). 
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crime statistics. Because variations in crime rates may represent mere 
differences in statistical procedures, rather than real variations in the 
frequency of crime, sociological analysis of the variations is extremely 
hazardous, 

Second, sociologists have attempted to define the processes by which a 
person becomes a criminal. These analyses are related to general theories 
of social learning and have utilized such concepts as imitation, attitude- 
value, differential association, and to some extent, compensation, and 
frustration-aggression. The orientation at the present is generally taken 
from the social psychological theories of John Dewey, George Mead, Charles 
Cooley, and W. I. Thomas, and the development of criminal behavior is 
considered as involving the same learning processes as does the development 
of the behavior of a banker, waitress, or doctor. The content of learning, 
not the process itself, is considered as the significant element determining 
whether one becomes a criminal or a non-criminal. 

The basic controversy in criminology in the United States at present is 
that between the psychiatric school and the sociological school. Members 
of the sociological school recognize that psychogenic traits must be taken 
into account in the explanation of criminal behavior, and members of the 
psychiatric school have recognized the importance of social and cultural 
conditions. But there is disagreement as to the extent to which “personality” 
and “culture” should be emphasized in criminological theories, largely 
because there is no consensus as to the specific manner in which personality 
and culture interact to produce specific forms of non-criminal behavior. 
Some writers in both schools have made classifications of criminals, with 
the conception that one class is due to personality and another to culture. 
Lindesmith and Dunham have suggested that criminals constitute a con- 
tinuàùm, with personality and culture as two variables ; personality as a cause 
is zero at one extreme and 100 percent at the other, with culture ranging 
between the same extremes in reverse order. Thus, at one extreme would be 
the individualized type, represented by the psychotic, whose “crime” is an 
expression of individual values and not supported by a culture; at the other 
extreme is the “social criminal,” represented by the professional thief, 
whose objectives are approved by the general society and whose methods 
are approved only within his smaller variant culture. This conception of 
the relation between personality and culture seems to form a basis for merg- 
ing the psychiatric and sociological approaches to an explanation of criminal 
behavior, but it is unduly simplified. The problem of how, or whether, basic 
personality traits and culture combine in the less extreme cases remains as 
a point of controversy. 


13 A. R. Lindesmith and H. W. Dunham, “Some Principles of Criminal Typology,” 
Social Forces, 19:307-14, March, 1941. 
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> THE MULTIPLE-FACTOR “‘THEORY.” In contrast with the preceding 
schools of criminology which attempt to formulate theoretical explanations 
of criminal behavior, many scholars have insisted that crime is a product of 
a large number and great variety of factors and that these factors cannot 
now and perhaps cannot ever be organized into general propositions which 
have no exceptions; that is, they insist that no scientific theory of criminal 
behavior is possible. The multiple-factor approach, which is not a theory, 
is used primarily in discussions of individual cases of crime, but one form 
of this approach is also used in analyses of variations in crime rates. 
Persons who study individual cases by means of this approach are con- 
vinced that one crime is caused by one combination of circumstances or 
“factors,” another crime is caused by another combination of circumstances 
or “factors.” This eclecticism is often considered more rigorously “empirical” 
than explanations stated in terms of an integrated theory. William Healy’s 
emphasis upon “multiple causation” in the cases of individual delinquents, 
at a time when many persons were seeking arguments for discounting the 
biological and physical explanations of crime, played an important role 
in the rise of this assumption.‘ Healy was determined that no theoretical 
orientation or preconception would influence his findings and that he would 
` simply observe any “causal factor” present. The inevitable consequence of 
such crass empiricism was the discovery, in a now-famous study, of no less 
than 170 distinct conditions, every one of which was considered as conducive 
to delinquency.: The following is an example of multiple-factor thinking 
about individual cases: 


Elaborate investigations of delinquents give us conclusive evidence that there is no 
single predisposing factor leading inevitably to delinquent behavior. On the other dand, 
the delinquent child is generally a child handicapped not by one or two, but usually by 
seven or eight counts. We are safe in concluding that almost any child can overcome one 
or two handicaps, such as the death of one parent or poverty and poor health. However, 
if the child has a drunken unemployed father and an immoral mother, is mentally deficient, 
is taken out of school at an early age and put to work in a factory, and lives in a crowded 
home in a bad neighborhood, nearly every factor in his environment may seem to militate 
against him.** 


u William Healy, The Individual Delinquent (Boston: Little, Brown, 1915). 

15 Cyril Burt, The Young Delinquent, Fourth Edition (London: University of London 
Press, 1944), p. 600. 

16 Mabel A. Elliott and Francis E. Merrill, Social Disorganization (New York: Harper, 
1941), p. 111. Reprinted by permission of the publishers. A similar statement appears in 
Martin H. Neumeyer, Juvenile Delinquency and Modern Society, Second Edition (New 
York: Van Nostrand, 1955), pp. 80-81. The quoted statement is modified in the 1950 
edition of Social Disorganization. 
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Although this statement seems to be based on an assumption that each 
“factor” is of equal importance, adherents of the multiple-factor notion 
ordinarily argue that either the presence of one or two “important” factors 
or seven or eight “minor” factors will cause delinquency. 

When variations in crime rates are the object of consideration, conditions 
found to be statistically associated with high crime rates are taken as the 
units of study. Thus, in the United States males have a higher crime rate 
than females, Negroes than whites, young adults than middle-aged, and city 
residents than rural residents. The advocates of the multiple-factor ap- 
proach to the study of crime rates make little or no attempt to discover the 
crime-producing processes that are common to males, Negroes, young 
adults, and city residents. However, they do not impute causal power to 
the “factors” either; this is in contrast to the persons who use the multiple- 
factor approach in studying individual cases. Ogburn has used this pro- 
cedure in comparison of crime rates of American cities,” and Reckless has 
advocated its use under the name “‘actuarial method” :1* 


The actuarial approach assumes that individuals have a greater or lesser liability to 
be caught and reported as violators [of the criminal law] by virtue of the position they 
occupy in society as determined by their age, sex, race, nativity, occupational level, and 
type of residence. The behavior which is studied is only that which is reported in contrast 
to that which is not recorded. The liability is strictly that of becoming the sort of violator 
who is reported. 


The adherents of the multiple-factor “theory” sometimes take pride in 
their position, pointing to the narrow particularistic explanations of other 
schools and to their own broadmindedness in including all types of factors.!° 
However, the position seems to be based upon a confusion of single-factor 
explanations and single theories of criminality. Sometimes the adherents of 
the multiple factor notion agree on the desirability of a generalized and 
integrated theory and on the possibility of developing such a theory in the 
long run, but they point to the breakdown of all such explanations and insist 
that the most economical procedure for the present generation is to ac- 
cumulate factual knowledge rather than add to the futile attempts at new 
generalizations. Often the contribution of multiple-factor studies to criminal 
law administration, rather than to the development of a body of scientific 


1? William F. Ogburn, “Factors in the Variation of Crimes Among Cities,” Journal 
of the American Statistical Association, 30:12-34, March, 1935. 

18 Walter C. Reckless, The Etiology of Delinquent and Criminal Behavior (New York: 
Social Science Research Council, 1943), p. 74. Reprinted by permission of the publishers. 
See also Walter C. Reckless, The Crime Problem, Second Edition (New York: Appleton- 
Century-Crofts, 1950), pp. 2642. 

19 See Sheldon Glueck, “Theory and Fact in Criminology,” British Journal of 
Delinquency, 7:92-109, October, 1956. 
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principles, is emphasized. The popularity of the multiple-factor approach 
probably reflects the great prestige of statisticians in current social research. 

Albert Cohen has made one of the best critiques of the multiple-factor 
approach in criminology and some of the comments above are from his 
work.? There are three major points in the critique, which is directed at the 
approach as it is used in the study of individual cases. He points out, first, 
that there has been a confusion of explanations by means of a single factor 
and explanation by a single theory or system of theory applicable to all 
cases. A single theory does not explain crime in terms of a single factor, 
and it is often concerned with a number of variables. A variable is a char- 
acteristic or aspect—such as “velocity” or “‘income”—with respect to which 
something may vary. We make statements of fact in terms of the values of 
these variables, e.g., “The crime rate is high among persons with incomes 
of less than $2,000 per year.” The pertinent variable here is “income,” and 
its value is “2,000.” But neither a statement of one fact (“single factor”) 
nor a series of such statements (“multiple factors”) about crime is a theo- 
retical explanation of crime. A theoretical explanation, a single theory, or- 
ganizes and relates the variables; it is an abstract statement of how the 
known variations in the values of one variable are related to known varia- 
tions in the values of other variables. A test of the theory is how well it 
accounts for all of the variations in the values of the variables. 

Second, “factors” are not only confused with “causes,” but each factor 
also is assumed to contain within itself a capacity to produce crime, a fixed 
amount of crime-producing power. Thus, one factor is not always considered 
powerful enough to produce crime in individual cases—several factors must 
conspire to do so. As Burt has said, “It takes many coats of pitch to paint 
a thing thoroughly black.” Sometimes the basis for imputing causal Rower 
to a factor in an individual case is statistical association between high crime 
rates and that factor. Thus, if a study of various areas of a city has revealed 
that crime rates and “poor housing” are usually found together, an investi- 
gator studying a juvenile delinquent who lives in a poor house may assign 
causal power to the condition of the house. Or if the delinquency rate among 
“only children” is high, causal power may be assigned to the fact that a 
particular child is an “only child.” Statisticians have pointed out that this 
practice is fallacious, and it is not an intrinsic part of the “actuarial ap- 
proach.” Sometimes, also, the basis for imputing causal power to a factor 


20 Albert K. Cohen, Juvenile Delinquency and the Social Structure (Unpublished Ph.D. 
Dissertation, Harvard University, 1951), pp. 5-13. See also his Delinquent Boys: The 
Culture of the Gang, Glencoe, Illinois: The Free Press, 1955. 

31 William S. Robinson, ‘Ecological Correlations and the Behavior of Individuals,” 
American Sociological Review, 15:351-357, June, 1950; Leo A. Goodman, “Some Alter- 
natives to Ecological Correlation,” American Journal of Sociology, 64:610-625, May, 1959. 
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cannot be determined at all, for it is based upon rather subjective, intuitive, 
judgments of the investigators. Furthermore, each factor is assumed to 
be independent of all other factors and to operate independently of the 
actor’s definition of the situation. However, the factor “only child,” for 
example, has been shown to have no intrinsic qualities which produce delin- 
quency or non-delinquency; instead, the meaning of being an only child 
varies with differences in local customs, national or ethnic mores, and various 
other social conditions.** 

Third, Cohen points out, the “evil-causes-evil fallacy” usually character- 
izes multiple-factor studies, although it is neither a necessary part of the 
approach nor peculiar to it. This fallacy is that “evil” results (crime) must 
have “evil” precedents (broken home, psychopathic personality, etc.) and 
that “evil” precedents can produce only “evil” results. Thus, when we 
“explain” crime or almost any other “social problem” we tend merely to 
catalog'a series of sordid and ugly circumstances which any “decent citizen” 
would deplore, and attribute causal power to those circumstances. In crim- 
inology, this fallacious procedure might stem from a desire to eradicate 
crime without changing other existing conditions which we cherish and 
esteem; that is, criminologists tend to identify with the existing social order 
and seek “causes” of crime in “factors” which might be eliminated without 
changing social conditions which they hold dear, or which may be safely 
deplored without hurting anyone’s feelings. 

Yọ METHODS OF STUDYING CRIME. The explanations of crime have been 
derived from two general types of methodology. The first is the common 
sense methodology by which people become acquainted with a community, 
a business, politics, or religion. This methodology is used by the historian 
and by all social scientists. It consists of the collection and arrangement 
of all data that are believed to be significant. It is not the methodology of 
science outlined in the textbooks on logic. It is impressionistic and deals 
with general tendencies rather than with specific interpretations. Because 
of this it is possible to take into account a great variety of conditions which 
are eliminated in the more specific studies. One of the most important of 
these omissions in criminology is the immense amount of fraud in modern 
social life which cannot be presented statistically and which seldom results 
in arrest or imprisonment, but which, nevertheless, is either vaguely or 
clearly in violation of law and is similar to the other crimes in its social effects 
and in the attitudes with which it is perpetrated. 

The second general methodology is the systematic study of persons who 
are arrested or convicted of crimes or of the statistics of such arrests and 
convictions. This methodology is more precise and “scientific” than the 

23 William W. Wattenberg, “Delinquency and Only Children: A Study of a ‘Category,’ ” 
Journal of Abnormal and Social Psychology, 44:356-366, July, 1949. 
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first; it deals with specific variables and, usually, specific types of criminal 
behavior. The more popular techniques or “methods” included within the 
scope of this methodology are discussed below. In later chapters, many 
examples of research studies utilizing the various methods will be given. 

1. Statistics of crimes. One common criminological method is the deter- 
mination of the correlation between arrests or convictions and certain specific 
physical or social variables. Bonger used this method and presented a 
mass of materials purporting to show a close correlation between crime rates 
and economic conditions." Others have used the same method in an effort 
to determine the statistical significance of seasons, of unemployment, of 
congestion of population. Thus, the correlations may be between crime rates 
and certain conditions over a period of time, or they may be between crime 
rates and certain conditions in space. One of the difficulties of this method 
has been the lack of reliable crime statistics. Another difficulty is that it at 
most merely identifies general relationships. It may determine, for instance, 
that more crimes are committed against the person in hot weather than in 
cold weather, but it does not tell whether this is due to the direct effect of 
temperature upon temper, or to a greater frequency oft contacts between 
people in hot weather than in cold weather, or to a greater frequency of 
intoxication in hot weather, or to something else. Consequently this method 
is of value in collecting facts but does not necessarily lead to theoretical 
statements about the facts. 

2. Statistics of traits and conditions of criminals. A second statistical 
method is comparison of the frequency with which one or more traits or 
conditions appears among criminals with the frequency with which it occurs 
among non-criminals. Thus, personality tests have been used to determine 
the relative frequency of emotional disturbances among criminals and aon- 
criminals. An enumeration is also made of the criminals who come from 
homes broken by death, divorce, and desertion of one or both parents in 
comparison with the number of law-abiding persons who come from such 
homes. Similarly, race, sex, age, nativity, alcoholism of self or of parents, 
education, and other conditions are studied. In the course of such studies 
many traits and conditions are compared, but in general each one is ab- 
stracted from the others. Often, as indicated above, each trait showing a 
relatively high incidence among criminals is considered one of many “‘factors” 
in crime. No pretense is made of studying any criminal as a unit, and no 
effort is made to determine the cause of the criminality of a particular person 
by this method. Goring stated the rationale of this method in the following 


paragraph. 
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Our science, recognizing the protean nature of any one human soul, the mutability 
and interchangeableness of all human influences, does not attempt to “reckon with” the 
individual. Its methods sketch the broader outline, the cruder features of a portrait of 
human beings in the mass. In more technical language, we seek to estimate the final resultant 
value and direction of certain universal influences and tendencies which, invisible and 
intangible in their action upon individuals, by the study of individuals can never be 
measured or appraised ; but which, by their operation and interaction over a wide field and 
in the hearts of all people, lead in the long run to inevitable results; and become not only 
tangible and visible but capable of the finest definition and measurement.** 


Valuable information, preliminary to the formulation of a theory, may be 
secured in this way; the ideal study of this kind would reveal that certain 
traits or conditions were present among all criminals, or all criminals of a 
certain type, and that these traits or conditions were absent among all non- 
criminals. But there are several difficulties and inadequacies in this method: 

(a) There is practically no information accessible in regard to criminals, 
as such. The only information generally available concerns prisoners. 
Prisoners are a selected group of criminals and an enumeration of traits or 
conditions of prisoners would, presumably, yield results different from an 
enumeration of the same traits or conditions of all criminals. This is a diffi- 
culty that confronts any method of studying criminals, but it is more dis- 
tinctly a limitation of this method than of some of the others because this 
method depends on mass information. Apparently, the best that can be 
done at present is to recognize the apparent biases in the statistics and 
make allowances for them, or attempt to secure other statistics regarding the 
classes of criminals not adequately represented in prisons. 

(b) The data regarding prisoners are doubtful in many respects?’ Such 
evident conditions as race, sex, and age can be determined with a fair degree 
of agcuracy, but it is impossible to secure other data, such as nativity, 
home conditions, or the character of parents, without intensive investiga- 
tions in the communities in which the prisoners lived prior to confinement. 
Beyond these rather formal items, reliable information can be secured from 
prisoners themselves if the relationship between the offender and the inter- 
viewer is friendly and congenial, although an element of unreliability may 
enter because of errors of memory and interpretation. 

(c) When this method is used it is necessary to make comparisons with 
the general population and also with specialized occupational, racial, sex, 
age, and other groups from which the prisoners come. It is often necessary 
to assume, therefore, that the sample of the general population contains 
only non-criminals, that it does not contain persons who have violated 
the criminal law without detection or apprehension. This assumption is 

% Op. cit., p. 364, note. 
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unwarranted. Standards for the entire population and especially for particular 
groups are also lacking. It has been customary for those who use this method 
to enumerate their cases and then, without knowing how prevalent the same 
traits are in the general population, assert that the enumerated traits are 
important “causes of” or “factors in” crime. For instance, it is frequently 
reported that a specified part of the criminal population is found, on examina- 
tion, to be psychopathic, and that this trait is therefore extremely important 
in the causation of crime. But no one knows how large a percentage of the 
general population would also be found, by the same standards, to be psy- 
chopathic.** In addition, many of the standards that we have for the general 
population are unreliable. It was once frequently asserted that feebleminded- 
ness was much more common among criminals than among non-criminals, 
but the general administration of army tests during World War I revealed 
that the proportion of the population estimated to be feebleminded had been 
far too small. ` 

(d) It is possible to secure measurements of only a few traits or conditions 
and therefore this method cannot by itself locate the cause or causes of 
crime. It does not explain the mechanisms by which criminality is produced. 
We may find, for instance, that the male is ten times as criminalistic, judged 
by commitments to prison, as the female. But males are also five times 
as likely to be killed by lightning. Is this a sex difference, or a result of 
differences in occupations, or the general mode of life, or something else? 
If we find that there is a close correlation between the criminality of juveniles 
and the alcoholism of their parents, we want to know whether this connection 
is due to a constitutional defect that is responsible both for the alcoholism 
of the parent and the delinquency of the child, or whether the child is delin- 
quent because the parent spends money for alcohol that ought to be uged to 
secure necessities for the child, or because the discipline of the home is 
irregular or brutal, or because the child becomes emotionally disturbed, or 
because alcoholism of parents creates a condition whereby the child comes 
into contact with an excess of delinquent behavior patterns. Goring’s total 
positive conclusion from his statistical study was that the criminal is mentally 
inferior. Even if this is true, it does not explain why the inferior person is 
more likely to commit crime. His correlations are, therefore, merely the 
beginning of an explanation, locating the field in which to look for an ex- 
planation rather than furnishing the explanation. As Thomas stated, “Taken 
in themselves, statistics are nothing more than symptoms of unknown causal 


processes.’”2” 
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(e) Sometimes the traits and conditions which are compared are so 
loosely defined that their frequency distribution in the two populations can 
only be asserted, not demonstrated. The incidence of “constitutional in- 
feriority,” “bad home environment,” and “psychological tensions,” for 
example, cannot be determined with accuracy simply because the concepts 
are so vague that investigators cannot agree on their presence or absence in 
individual cases. 

(f) The statistical enumeration of traits and conditions tells us that certain 
of these are important and perhaps measures the importance in mathe- 
matical terms. It may tell us how much more frequently children become 
delinquent from homes broken by divorce, desertion, or death than children 
from homes not so broken. But we need to know more than that: why 
some children from broken homes do not become delinquent, and why 
some children from homes not broken do become delinquent. We need to 
know not only why feebleminded persons become criminals more frequently 
than normal persons (if they do), but also why some feebleminded persons 
do not become delinquent and why some normal persons do become delin- 
quent. That is, we should have information that will enable us to state that a 
person with such and such a nature or such and such attitudes in such and such 
a situation will always become delinquent. Perhaps it will never be possible 
to construct precise laws of this kind, but it is certain that the statistics of 
traits of criminals will not be sufficient in themselves. The differential 
association theory, presented in Chapter Four, represents an attempt to 
organize, integrate, and give meaning to the statistics of crimes and criminals. 

3. Individual case study. In the individual case-study method, the criminal 
rather than the trait or condition is regarded as the unit. The traits and 
conditions of one criminal are all studied together. It is not necessary to 
abstain from statistics in this method, and it differs from the method just 
described largely in that the individual, rather than any abstracted trait or 
condition, is the unit of study. The same traits may be studied by each 
method. If the importance of the home environment to crime is determined 
by a comparison of the grades or indices of the homes of criminals and of 
non-criminals, it is not the individual case method. If the importance of 
the home environment is determined by a consideration of the home in 
relation to the rest of the life situation of a criminal, it is the individual case 
method. The differences in the methods are further emphasized by recalling 
that the purpose of the comparison of the home-indices of criminals and 
non-criminals is to determine the relative frequency of home conditions of 
specified kinds among the two groups. The purpose of the individual case 
study is to determine how and why certain types of homes produce delin- 
quency—how they produce delinquency, rather than how frequently de- 
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The study of individual cases can be made on a multiple-factor level or 
it can be used to discover meaningful hypotheses to be tested by other 
methods or by analyses of other cases. The first use of the method, the 
enumeration of multiple factors, has already been discussed. The assertion 
that a certain combination of factors caused the delinquency in an individual 
case often rests on an implicit, “hidden,” theory which the person making 
the study has in mind. It is important, in scientific work, that these implicit 
theories be made explicit.*® In his pioneer study of delinquents, Healy listed 
factors located by means of reviewing the child’s family and “developmental” 
histories, by examining his environment (including home and neighborhood), 
by taking physical and psychological measurements, and by making medical 
and psychiatric examinations.?® The list of specific items under these heads 
covers nine pages in his book. But Healy emphasized the importance of 
studying psychological factors, e.g., mental dissatisfaction, irritative mental 
reactions to environmental conditions, obsessional imagery, adolescent 
mental instabilities and impulsions, emotional disturbances, worries and 
repressions, antisocial grudges, mental peculiarities or aberrations, and 
mental defects.” This would indicate that the “causal factors” considered 
as “significant” to the delinquency of each case actually were those which 
supported a hidden, implicit, psychiatric hypothesis about delinquency. In 
later books, Healy explicitly stated this hypothesis and reported on specific 
efforts to test it by the method of examining the traits of delinquents and 
non-delinquents.*! An alternative interpretation is that the earlier case studies 
were conducted on an exploratory basis and that the psychiatric theory was 
suggested by them. While this hypothesis is doubtful in this particular in- 
stance, exploratory examination of case histories, including life histories and 
autobiographies of criminals and delinquents,** can provide significant 
hypotheses about the etiology of criminal behavior. 

The individual case study method is subject to two general criticisms : 
(a) Explanations of the specific delinquencies are too much subject to the 
individual whim or prejudice of the investigator. Consequently, there is 
danger of making much of factors which are really insignificant and neglecting 
factors that are very significant. This means that one sees in the materials 
of an individual case those things which fit into his own pre-existing scheme 
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for explaining delinquency, even if that scheme is not stated. The check 
on this explanation is the judgment of other investigators who examine 
the same case and carefully state their causal hypotheses. (b) Most of the 
persons making case studies are employed by agencies dealing with delin- 
quents, and their studies must result in advice regarding procedure. Conse- 
quently, there is a probability that the studies will be directly oriented 
toward temporary modification of delinquency rather than*toward under- 
standing delinquency causation. The items which can be readily modified 
may be selected as causes, or considerations of practicability in dealing 
with the offender may determine the explanation which is given. In addition, 
there is a tendency to be concerned with any physical or other defect that 
may need to be corrected, even if it is not considered relevant to the causation 
of the individual’s criminality. 

4. Limited case study. In an attempt to explain drug addiction, Lindesmith 
used a method which is aimed at the production of universal generalizations 
rather than a multiple-factor “theory.” This system also has been used 
in a study of embezzlement.** The method involves case studies, directed 
by explicit hypotheses, of rigorously defined categories of behavior. The 
procedure has essentially the following steps. First, a rough definition of 
the behavior to be explained is formulated. Second, a hypothetical explana- 
tion of the behavior is formulated. Third, one case is studied in the light 
of the hypothesis with the object of determining whether the hypothesis 
fits the facts in that case. Fourth, if the hypothesis does not fit the facts, 
either the hypothesis is reformulated or the behavior to be explained is 
redefined, so that the case is excluded. This definition must be more precise 
than the first one, and it may not be formulated solely to exclude a négative 
case. ‘The negative case is viewed as a sign that something is wrong with the 
hypothesis, and redefinition takes place so that the cases of behavior being 

_ explained will be homogeneous. Fifth, practical certainty may be attained 
after a small number of cases have been examined in this way, but the 
location by the investigator, or anyone else, of a negative case disproves the 
explanation and requires a reformulation. Sixth, this procedure of examining 
cases, redefining the behavior and reformulating the hypothesis, is continued 
until a universal relationship is established, each negative case calling for 
a redefinition or a reformulation. The negative case — that is, the one 
which does not fit the hypothesis — is the important point in the procedure 
for it calls for redefinition or reformulation. Seventh, for purposes of proof, 
cases outside the area circumscribed by the definition are examined to 
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make certain that the final hypothesis does not apply to them. This step 
is in keeping with the observation that scientific generalizations consist of 
descriptions of conditions which are always present when thesphenomenon 
being explained is present but which are never present when the phenomenon 
is absent. 

This method is not statistical in the ordinary sense, nor is it the case- 
study method in the ordinary sense. It combines the individual case-study 
method and the method of statistical examination of traits of criminals, for 
it examines individual cases of criminality in the light of a hypothesis and 
then, for purposes of proof, attempts to determine whether or not that 
hypothesis also pertains to cases of non-criminality. At the same time, how- 
ever, it differs from either of these methods: it does not attempt to secure 
a general picture of the person but only such facts as bear on the hypothesis, 
and it attempts to go beyond statistical tendencies to a theoretical explanation. 
The method has been criticized on the ground that it merely produces 
precise definitions of various types of behavior, rather than causal explana- 
tions of that behavior.** 

5. Study of the criminal “in the open.” Another method of studying 
crime is by association with criminals “‘in the open.” It is asserted by those 
who have had intimate contacts with criminals “‘in the open” that criminals 
are not “natural” in police stations, courts, and prisons and that they must 
be studied in their everyday life outside of institutions if they are to be 
understood. By this is meant that the investigator must associate with them 
as one of them, seeing their lives and conditions as the criminals themselves 
see them. In this way, he can make observations on attitudes, traits, and 
processes which can hardly be made in any other way. Also, his observations 
are of unapprehended criminals, not the criminals selected by the progesses 
of arrest and imprisonment. 

There is no doubt of the desirability of securing information in this way, 
but it is clearly limited by considerations of practicability. Few individuals 
could acquire the technique to pass as criminals; it would be necessary to 
engage in crime with the others if they retained a position once secured. 
One individual could not build upon the work of another to a very great 
extent, for precise, controlled, techniques of observation could scarcely be 
employed. It would be extremely difficult to secure information regarding 
the origin of most of the attitudes of the criminals, for few of them would 
permit interrogations regarding their earlier lives or would volunteer infor- 
mation regarding the processes by which they became criminals, Nevertheless 
the more information we can secure in this way, the less likely we are to 
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be led astray by the other methods. So far as it can contribute, it is very 
valuable. 

6. Experimental method. It is possible to test hypotheses regarding the 
causes of delinquency by changing the behavior of individuals or of groups, 
under controlled conditions. This is somewhat like the experimental method 
in the physical and biological sciences, although the control is necessarily 
much less complete in social situations. The Chicago Area Projects were 
undertaken primarily to test the hypothesis that community disorganization 
causes high crime rates.°* Hypotheses regarding the processes by which 
persons become criminals can also be tested by application to criminals of 
therapeutic methods based upon the hypotheses. The Cambridge-Somerville 
Youth Study was an experiment of this kind.2* However, the results of such 
experiments must be interpreted with extreme caution: evidence that a per- 
son’s behavior changes in the expected direction when therapy based upon 
a theory is applied to him cannot, by itself, be taken as evidence that the 
theory correctly describes the process by which the behavior was originally 
acquired. His change might have been produced by things rather extraneous 
to the therapy, or, the therapy might have been based on several theories, 
rather than on a single theory. The careful observation and elimination of 
such extraneous things is the essence of a controlled experiment. 

Yọ Conciusion. All of the methods which have been described have 
a proper place in the program for developing an understanding of criminal 
behavior. Much futile argument has been devoted to controversies between 
methods and especially to the controversy between the statistical and the 
non-statistical methods. The value of any method is determined by its relation 
to the program which is stated, and the statement of a problem is justified 
by the position of that problem in the total body of knowledge. At a particular 
stage in the development of knowledge some problems are more important 
than others and consequently some methods are more useful than others. 

The “exploratory method” is needed continuously. This is a congeries of 
methods, including statistical descriptions and comparisons in the form 
of averages, percentages, and correlations, and causal “armchair”? observa- 
tions. This exploratory method is justified in new areas of study because 
it may pave the way for later definitive studies, based on general theory. 
Both in the total field of criminal behavior and in smaller areas within this 
field, the exploratory method is the only method available for developing 
hypotheses and theories. Several generalizations have been made by different 
schools of thought regarding criminal behavior as a whole. None of 
these generalizations is completely satisfactory and revision of these 
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generalizations calls for new hypotheses which may be tested. Similarly, if a 
particular area of criminal behavior, such as kleptomania, is selected for study, 
the student must become acquainted with the available statistical data and 
use other exploratory methods before he is prepared to formulate definite 
hypotheses regarding it. These hypotheses will grow from both the data 
regarding kleptomania and the whole system of the student’s thought. 

The principal argument which has been presented in this chapter is that 
the multiple-factor theory, defined as a mere enumeration of the series of 
factors related in some manner or other to criminal behavior, is not adequate. 
The pride which some criminologists take in this multiple-factor approach 
is entirely misplaced. This “theory” should be recognized as an admission 
of defeat, for it means that criminological studies must always be “explora- 
tory.” The criminologist can carry his conclusions beyond multiple factors 
and reduce the series of factors to simplicity by the method of logical 
abstraction. 

For purposes of understanding and controlling criminal behavior, definitive 
generalizations are needed regarding criminal behavior as a whole, with 
specifications of the general theory applied to particular criminal behaviors. 
The relation between the general theory and the particular criminal behaviors 
is analogous to the relation between a germ theory of disease and the 
particular germs which cause particular diseases. 

Work along both of these lines is desirable. Continued efforts should be 
made to state valid generalizations regarding criminal behavior as a whole, 
and continued efforts should be made to explain particular criminal be- 
haviors. Research work of the former type should guide the efforts of those 
who are attempting to explain particular criminal behaviors, and conclusions 
from the studies of particular areas of criminal behaviors should lead to 
revisions of the generalizations regarding criminal behavior as a Whole. 
Just as the germ theory of disease does not explain all diseases, so it is possible 
that no one theory of criminal behavior will explain all criminal behavior. 
In that case, it will be desirable to define the areas to which any theory 
applies, so that the several theories are co-ordinate and, when taken together, 
explain all criminal behavior.*” 
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Chapter Four 


A Sociological Theory 
of Criminal Behavior 


Re PRECEDING discussion has indicated that a scientific explanation 
consists of a description of the conditions which are always present when a 
phenomenon occurs and which are never present when the phenomenon 
does not occur. Although a multitude of conditions may be associated in 
greater or less degree with the phenomenon in question, this information is 
relatively useless for understanding or for control if the factors are left as a 
hodgepodge of unorganized factors. Scientists strive to organize their 
knowledge in interrelated general propositions, to which no exceptions can 
be found. 

> THE PROBLEM FOR CRIMINOLOGICAL THEORY. If criminology is to be 
scientific, the heterogeneous collection of “multiple factors” known to be 
associated with crime and criminality should be organized and integrated 
by means of an explanatory theory which has the same characteristics as 
the svientific explanations in other fields of study. That is, the conditions 
which are said to cause crime should always be present when crime is present, 
and they should always be absent when crime is absent. Such a theory 
would stimulate, simplify, and give direction to criminological research, and 
it would provide a framework for understanding the significance of much 
of the knowledge acquired about crime and criminality in the past. Further- 
more, it would be useful in control of crime, providing it could be “applied” 
in much the same way that the engineer “applies” the scientific theories 
of the physicist. 

There are two complementary procedures which may be used to put 
order into criminological knowledge, to develop a causal theory of criminal 
behavior. The first is logical abstraction. Negroes, urban-dwellers, and 
young adults all have comparatively high crime rates. What do they have in 
common that results in these high crime rates? Research studies have shown 
that criminal behavior is associated in greater or less degree with the social 
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and personal pathologies, such as poverty, bad housing, slum-residence, 
lack of recreational facilities, inadequate and demoralized families, feeble- 
mindedness, emotional instability, and other traits and conditions. What do 
these conditions have in common which apparently produces excessive 
criminality? Research studies have also demonstrated that many persons 
with those pathological traits and conditions do not commit crimes and 
that persons in the upper socio-economic class frequently violate the law, 
although they are not in poverty, do not lack recreational facilities, and are 
not feeble-minded or emotionally unstable. Obviously, it is not the conditions 
or traits themselves which cause crime, for the conditions are sometimes 
present when criminality does not occur, and they also are sometimes absent 
when criminality does occur. A causal explanation of criminal behavior 
can be reached by abstracting, logically, the mechanisms and processes 
which are common to the rich and the poor, Negroes and whites, urban- and 
the rural-dwellers, young adults and old adults, and the emotionally 
stable and the emotionally unstable who commit crimes. 

In arriving at these abstract mechanisms and processes, criminal behavior 
must be precisely defined and carefully distinguished from non-criminal 
behavior. The problem in criminology is to explain’ the criminality of 
behavior, not behavior, as such. The abstract mechanisms and processes 
common to the classes of criminals indicated above should not also be 
common to non-criminals. Criminal behavior is human behavior, has much 
in common with non-criminal behavior, and must be explained within the 
same general framework used to explain other human behavior. However, 
an explanation of criminal behavior should be a specific part of a general 
theory of behavior. Its specific task should be to differentiate criminal from 
non-criminal behavior. Many things which are necessary for behavior are 
not for that reason important to the criminality of behavior. Respiration, for 
instance, is necessary for any behavior, but the respiratory process cannot 
be used in an explanation of criminal behavior, for it does not differentiate 
criminal behavior from non-criminal behavior. 

The second procedure for putting order into criminological knowledge 
is differentiation of levels of analysis. This means that the problem is limited 
to a particular part of the whole situation, largely in terms of chronology. 
The causal analysis must be held at a particular level. For example, when 
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Such facts were considered as existing on a different level of explanation 
and were irrelevant to the problem with which the physicists were con- 
cerned. Much of the confusion regarding criminal behavior is due to a 
failure to define and hold constant the level of explanation. By analogy, 
many criminologists would attribute some degree of causal power to the 
“roundness” of the object in the illustration above. However, consideration 
of time sequences among the factors associated with crime and criminality 
may lead to simplicity of statement. In the heterogeneous collection of factors 
associated with criminal behavior, one factor often occurs prior to another 
factor (in much the way that “roundness” occurs prior to “vibration,” 
and “vibration” occurs prior to “rolling off a bridge”), but a theoretical 
statement about criminal behavior can be made without referring to those 
early factors. By holding the analysis at one level, the early factors are 
combined with or differentiated from later factors or conditions, thus reducing 
the number of variables which must be considered in a theory. 

A motion picture several years ago showed two boys engaged in a minor 
theft ; they ran when they were discovered ; one boy had longer legs, escaped, 
and became a priest; the other had shorter legs, was caught, committed 
to a reformatory, and became a gangster. In this comparison, the boy 
who became a criminal was differentiated from the one who did not become 
a criminal by the length of his legs. But “length of legs” need not be con- 
sidered in a criminological theory for, in general, no significant relationship 
has been found between criminality and length of legs and certainly many 
persons with short legs are law-abiding and many persons with long legs 
are criminals. The length of the legs does not determine criminality and 
has no necessary relation to criminality. In the illustration, the differential 
in the length of the boys’ legs may be observed to be significant to subse- 
quent criminality or non-criminality only to the degree that it determined 
the subsequent experiences and associations of the two boys. It is in these 
experiences and associations, then, that the mechanisms and processes which 
are important to criminality or non-criminality are to be found. A “ one-level’’ 
theoretical explanation of crime would be concerned solely with these 
mechanisms and processes, not with the earlier factor “length of legs.” 

> Two TYPES OF EXPLANATIONS OF CRIMINAL BEHAVIOR. Scientific 
explanations of criminal behavior may be stated either in terms of the 
processes which are operating at the moment of the occurrence of crime or 
in terms of the processes operating in the earlier history of the criminal. In 
the first case, the explanation may be called “mechanistic,” “situational,” or 
“dynamic” ; in the second, “historical” or “genetic.” Both types of explana- 
tion are desirable. The mechanistic type of explanation has been favored by 
physical and biological scientists, and it probably could be the more effi- 
cient type of explanation of criminal behavior. However, criminological 
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explanations of the mechanistic type have thus far been notably unsuccessful, 
perhaps largely because they have been formulated in connection with the 
attempt to isolate personal and social pathologies among criminals. Work 
from this point of view has, at least, resulted in the conclusion that the 
immediate determinants of criminal behavior lie in the person-situation 
complex. 

The objective situation is important to criminality largely to the extent: 
that it provides an opportunity for a criminal act. A thief may steal from a 
fruit stand when the owner is not in sight but refrain when the owner is in 
sight; a bank burglar may attack a bank which is poorly protected but 
refrain from attacking a bank protected by watchmen and burglar alarms. A 
corporation which manufactures automobiles seldom or never violates the 
Pure Food and Drug Law, but a meat-packing corporation might violate 
this law with great frequency. But in another sense, a psychological or 
sociological sense, the situation is not exclusive of the person, for the situation 
which is important is the situation as defined by the person who is involved. 
That is, some persons define a situation in which a fruit-stand owner is 
out of sight as a “crime-committing” situation, while others do not so 
define it. Furthermore, the events in the person-situatfon complex at the 
time a crime occurs cannot be separated from the prior life experiences of 
the criminal. This means that the situation is defined by the person in terms 
of the inclinations and abilities which the person has acquired up to date. 
For example, while a person could define a situation in such a manner that 
criminal behavior would be the inevitable result, his past experiences would 
for the most part determine the way in which he defined the situation. 
An explanation of criminal behavior made in terms of these past experiences 
is an historical or genetic explanation. 

The following paragraphs state such a genetic theory of criminal belmvior 
on the assumption that a criminal act occurs when a situation appropriate 
for it, as defined by the person, is present. The theory should be regarded 
as tentative, and it should be tested by the factual information presented 
in the later chapters and by all other factual information and theories which 
are applicable. 

> GENETIC EXPLANATION OF CRIMINAL BEHAVIOR. The following statement 
refers to the process by which a particular person comes to engage in criminal 
behavior. 

1. Criminal behavior is learned. Negatively, this means that criminal 
behavior is not inherited, as such; also, the person who is not already 
trained in crime does not invent criminal behavior, just as a person does 
not make mechanical inventions unless he has had training in mechanics. 

2. Criminal behavior is learned in interaction with other persons in a process 
of communication. This communication is verbal in many respects but 
includes also ‘ the communication of gestures.” 
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3. The principal part of the learning of criminal behavior occurs within 
intimate personal groups. Negatively, this means that the impersonal agencies 
of communication, such as movies and newspapers, play a relatively un- 
important part in the genesis of criminal behavior. 

4. When criminal behavior is learned, the learning includes (a) techniques 
of committing the crime, which are sometimes very complicated, sometimes 
very simple; (b) the specific direction of motives, drives, rationalizations, and 
attitudes. 

5. The specific direction of motives and drives is learned from definitions 
of the legal codes as favorable or unfavorable. In some societies an individual 
is surrounded by persons who invariably define the legal codes as rules to 
be observed, while in others he is surrounded by persons whose definitions 
are favorable to the violation of the legal codes. In our American society 
these definitions are almost always mixed, with the consequence that we 
have culture conflict in relation to the legal codes. 

6. A person becomes delinquent because of an excess of definitions favorable 
to violation of law over definitions unfavorable to violation of law. This is 
the principle of differential association. It refers to both criminal and anti- 
criminal associations and has to do with counteracting forces. When persons 
become criminal, they do so because of contacts with criminal patterns and 
also because of isolation from anti-criminal patterns. Any person inevitably 
assimilates the surrounding culture unless other patterns are in conflict; 
a Southerner does not pronounce “r” because other Southerners do not 
pronounce “r”. Negatively, this proposition of differential association 
means that associations which are neutral so far as crime is concerned have 
little or no effect on the genesis of criminal behavior. Much of the experience 
of a person is neutral in this sense, e.g., learning to brush one’s teeth. This 
behavior has no negative or positive effect on criminal behavior except as 
it may be related to associations which are concerned with the legal codes. 
This neutral behavior is important especially as an occupier of the time of 
a child so that he is not in contact with criminal behavior during the time 
he is so engaged in the neutral behavior. 

7. Differential associations may vary in frequency, duration, priority, and 
intensity. This means that associations with criminal behavior and also 
associations with anti-criminal behavior vary in those respects. “ Frequency” 
and “duration” as modalities of associations are obvious and need no 
explanation. “Priority” is assumed to be important in the sense that lawful 
behavior developed in early childhood may persist throughout life, and 
also that delinquent behavior developed in early childhood may persist 
throughout life. This tendency, however, has not been adequately demon- 
strated, and priority seems to be important principally through its selective 
influence. “Intensity” is not precisely defined but it has to do with such 
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things as the prestige of the source of a criminal or anti-criminal pattern 
and with emotional reactions related to the associations. In a precise de- 
scription of the criminal behavior of a person these modalities would be 
stated in quantitative form and a mathematical ratio be reached. A formula 
in this sense has not been developed, and the development of such a formula 
would be extremely difficult. 

8. The process of learning criminal behavior by association with criminal 
and anti-criminal patterns involves all of the mechanisms that are involved 
in any other learning. Negatively, this means that the learning of criminal 
behavior is not restricted to the process of imitation. A person who is 
seduced, for instance, learns criminal behavior by association, but this process 
would not ordinarily be described as imitation. 

9, While criminal behavior is an expression of general needs and values, 
it is not explained by those general needs and values since non-criminal be- 
havior is an expression of the same needs and values: Thieves generally 
steal in order to secure money, but likewise honest laborers work in order 
to secure money. The attempts by many scholars to explain criminal be- 
havior by general drives and values, such as the happiness principle, striv- 
ing for social status, the money motive, or frustration, have been and must 
continue to be futile since they explain lawful behavior as completely as 
they explain criminal behavior. They are similar to respiration, which is 
necessary for any behavior but which does not differentiate criminal from 
non-criminal behavior. 

It is not necessary, at this level of explanation, to explain why a person 
has the associations which he has; this certainly involves a complex of many 
things. In an area where the delinquency rate is high, a boy who is sociable, 
gregarious, active, and athletic is very likely to come in contact with the 
other boys in the neighborhood, learn delinquent behavior from them, and 
become a gangster; in the same neighborhood the psychopathic boy who is 
isolated, introverted, and inert may remain at home, not become acquainted 
with the other boys in the neighborhood, and not become delinquent. In an- 
other situation, the sociable, athletic, aggressive boy may become a mem- 
ber of a scout troop and not become involved in delinquent behavior. The 
person’s associations are determined in a general context of social organi- 
zation. A child is ordinarily reared in a family; the place of residence of the 
family is determined largely by family income; and the delinquency rate is 
in many respects related to the rental value of the houses. Many other aspects 
of social organization affect the kinds of associations a person has. 

The preceding explanation of criminal behavior purports to explain the 
criminal and non-criminal behavior of individual persons. As indicated 
earlier, it is possible to state sociological theories of criminal behavior 
which explain the criminality of a community, nation, or other group. 
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The problem, when thus stated, is to account for variations in crime rates 
and involves a comparison of the crime rates of various groups or the crime 
rates of a particular group at different times. The explanation of a crime 
rate must be consistent with explanation of the criminal behavior of the 
person, since the crime rate is a summary statement of the number of per- 
sons in the group who commit crimes and the frequency with which they 
commit crimes. One of the best explanations of crime rates from this point 
of view is that a high crime rate is due to social disorganization. The term 
“social disorganization” is not entirely satisfactory and it seems preferable 
to substitute for it the term “differential social organization.” The postulate 
on which this theory is based, regardless of the name, is that crime is rooted 
in the social organization and is an expression of that social organization. 
A group may be organized for criminal behavior or organized against crimi- 
nal behavior. Most communities are organized both for criminal and anti- 
criminal behavior and in that sense the crime rate is an expression of the 
differential group organization. Differential group organization as an 
explanation of variations in crime rates is consistent with the differential 
association theory of the processes by which persons become criminals. 
Differential group organization and related concepts are discussed in the 
next chapter. 
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Chapter Five 


Crime and Social Processes 


JE PURPOSE of this chapter is to present the general historical back- 
ground of present-day crime in terms of the social processes by which the 
criminality developed. This is, for the most part, in the nature of hypothesis 
rather than demonstrated fact. Furthermore, the assumption is made that 
the actual incidence of crime is much greater than is indicated by the various 
statistics. As was mentioned earlier, much criminality is not prosecuted, 
and this lack of prosecution is biased in favor of the crimes of the well-to-do 
classes. This is partly because the well-to-do classes are socially and politi- 
cally powerful and can protect themselves against prosecution, and partly 
because the mores have not become so definitely formed regarding the 
fraudulent crimes of this class as against the more direct and immediate 
crimes which have been in existence for centuries. These acts, however, are 
properly regarded as crimes and are probably much more prevalent and 
much more injurious to society than the robberies, burglaries, kidnapings, 
and murders which are direct and personal. 

Co DIFFERENTIAL SOCIAL ORGANIZATION. In preliterate and peasant 
societies the influences surrounding a person were relatively steady, uniform, 
harmonious, and consistent. Until recently, China exemplified this situation 
perfectly except in a few of the coastal cities. The individual was surrounded 
by all of his relatives, and this larger family determined his career and his 
ambitions. His principal satisfactions were found in co-operation with that 
group, which was considered as extending beyond his own life into the distant 
future. Within this group he had perfect individual security, for the group 
cared for him in casë of sickness, accident, old age, insanity, or any other 
emergency. Such charity involved no stigma or disgrace whatsoever. This 
large family, moreover, was supported by the surrounding community, 
which also was harmonious in its traditional culture. In such a situation the 
behavior of the individual was almost completely predictable, for he had 
few alternative patterns to follow. The social organization provided few op- 
portunities for “individualism” in behavior. The local group had little’ 
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contact with outsiders, since the community was a self-supporting and self- 
contained society, and this isolation also was conducive to consistency in 
the behavior patterns presented to persons in the socialization process. 
Within this group, few crimes were committed ; the occasional offenses were 
chiefly committed by non-residents upon members of the group, or by 
members of the group upon non-members.* This social isolation is illus- 
trated by certain Labrador Indians, who have been characterized as 
follows: 


They are primary in pattern since, through the intimate association of individuals 
forming them, the social fusion of kin results in producing a community whole within 
which there is a tendency toward harmony and the most thorogoing cooperation. Strife 
is scarcely present, violence strenuously avoided; competition even courteously disdained. 
These, they think, lead to ridicule. In their place are met subjection of self, generosity in 
respect to property, service, and opinion, the qualities which we often speak of as being 
found in ‘good sports” and which seem to develop as social habits. And these are the 
qualities that to them represent honor and a welcome place in the thoughts of their 
associates.? 


At present no such consistency and uniformity is evident in Western civ- 
ilization, although certain rural village communities, such as certain iso- 
lated settlements in the Ozark and Appalachian Mountains, are the closest 
approach to it. In contemporary urban society, a child is confronted with 
various ways of behaving even within his own home, for no parent can act 
consistently in modern life; the parent himself is the recipient of many alter- 
native roles and behavior patterns. Similarly, groups outside the home have 
standards of conduct which often are extremely different from those within 
the home. A great deal of behavior is in the nature of the role-playing, and 
when roles are conflicting or ambiguous the behavior is inconsistent. Sellin 
has described the conflicts within contemporary communities thus: 


Every person is identified with a number of social groups, each meeting some biologically 


conditioned or socially created need. Each of these groups is normative in the sense that 


within it there grow up norms of conduct applicable to situations created by that group’s 
sed to conform 


specific activities. As a member of a given group, a person is not only suppo i ; 
to the rules which it shares with other groups, but also to those which are peculiarly its 


own. A person who as a member of a family group—in turn the transmitting agency 
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for the norms which governed the groups from which the parents come—possesses all its 
norms pertaining to conduct in routine life situations, may also as a member of a play 
group, a work group, a political group, a religious group, efc., acquire norms which regu- 
late specialized life situations and which sustain, weaken, or even contradict the norms 
earlier incorporated in his personality. The more complex a culture becomes, the more 
likely it is that the number of normative groups which affect a person will be large, and the 
greater is the chance that the norms of these groups will fail to agree, no matter how much 
they may overlap as a result of common acceptance of certain norms. A conflict of norms 
is said to exist when more or less divergent rules of conduct govern the specific life situation 
in which a person may find himself. The conduct norm of one group of which he is a part 
may permit one response to this situation, the norm of another group may permit perhaps 
the very opposite response.* 


This condition is ordinarily considered as social “disorganization” or 
“unorganization,” for the social pressures for conformity on the part of the 
person are not uniform and harmonious. In this condition, the society does 
not possess consensus with respect to societal goals or else does not possess 
consensus regarding means of achieving agreed-upon societal goals. Conse- 
quently, the individual is confronted with alternative goals or means, or he 
exists under conditions in which the norms of many members of the society 
are unknown to other members. He finds that behavior which is “right” or / 
“correct” in one group is “wrong” or “improper” from the point of view of 
other groups in which he has membership; or, in the condition of anomie, 
he literally does not know how to behave, for he does not know what is 
expected of him. This heterogeneity of norms is considered social disorgani- 
zation largely on the ground that an earlier form of social organization has 
disappeared or is disappearing. Actually, the social conditions in which the 
influences on the person are relatively inharmonious and inconsistent are 
theraselves a kind of social organization.‘ Such social organization is char- 
acteristic of all except the earliest societies and the most isolated contem- 
porary societies, although there are wide variations in the degree of hetero- 
geneity and in the pervasiveness of the cultural inconsistencies. 

The processes by which this kind of social organization has developed in 
Western civilization are competition, mobility, and conflict. These processes 
have been accompanied by an individualistic ideology which has been 
logically and intellectually harmonious with a criminalistic ideology. This 
means that society has become organized in such a way that a premium has 
been placed both on refraining from crime and on perpetrating crime. A 
person may now be a member of a group organized against crime while, at 


* Thorsten Sellin, Culture Conflict and Crime (New York: Social Science Research 
Council, 1938), pp. 29-30. Reprinted by permission of the publishers. See also John Dewey, 
Human Nature and Conduct (New York: Henry Holt and Company, 1930), p. 130. 
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the same time, he is a member of a group organized for criminal behavior. 
For example, a person who accumulates large sums of money through 
white-collar crimes may be an ardent advocate of community recreational 
facilities which, he feels, will prevent juvenile delinquency. Under such con- 
ditions of differential group organization one would expect the crime rates 
to be relatively high. 

Yp ECONOMIC AND POLITICAL INDIVIDUALISM. One recent impetus to 
this kind of social organization was the colonization of America, which 
threw the Old World out of economic balance. This was followed by the 
final break-up of the feudal system, in which the ownership of the land had. 
been limited and in which the fixed social classes had mutual duties to each 
other. Experimental science developed, resulting in the rise of modern tech- 
nology. With the development of machinery, the production of wealth 
passed from the control of the consumer to the control of the capitalist, the 
laborer followed his work from the home to the factory, and thus the city 
developed around the factory and the market place. The traditional restric- 
tions on economic activity were irksome as world commerce began to de- 
velop, and rebellion against these restrictions resulted in a system of rela- 
tively free competition, with an accompanying individualistic ideology 
according to which social welfare is best attained if every person works only 
for his own selfish interests. Thus, the new system placed great emphasis 
upon individual enterprise, and it became shameful for an individual to 
withdraw from economic competition. Each person was expected to pursue 
his private ends in the most efficient manner possible, and the expected 
result was increased economic wealth for all. 

The democratic revolutions, with accompanying ideologies of natural and 
inalienable rights, cannot be clearly separated from this economic revolu- 
tion. The participants in the relatively new economic system resisted’ any 
measures which would inhibit free competition, and the slogan “the least 
government the best” was given homage.’ Each participant rebelled against 
restrictions on his own behavior and therefore attempted to keep govern- 
ment weak. However, as competition developed it became apparent that 
competitive advantages could be secured through governmental manipula- 
tion. Individuals and industries secured tariffs, franchises, patents, and 
other special privileges. Driven by competition they often resorted to brib- 
ery and fraud in order to secure favorable legislation. Both by emphasis on 
a “hands off” policy and by emphasis on special privileges, government was 
made less effective as a control of behavior. 


5 See Joseph S. Himes, “Value Analysis in the Theory of Social Problems,” Social 
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In sum, the attitudes and ideology which developed with the industrial 
and democratic revolutions were opposed to the authoritarian principle in 
government and in other institutions. Economic and political individualism 
was useful at the time of revolt against the fixed status and restrictions of 
the feudal system and against the absolutism of the political system. But 
individualism is not a positive principle of social organization, and when the 
revolutions were ended, the usefulness of the negative principle was ended. 
Since that time, the ideology of individualism has encouraged the individual 
to disregard social welfare in the interest of his selfish satisfactions. Under 
such conditions the significance of laws becomes relative: some are obeyed 
and others are not, depending on whether one “believes in” them.* Public 
welfare need not be considered, for it will be best realized if each person 
works for his own selfish interest.” The gangster and the grafter believe that 
social welfare need not be an object of consideration and that they may get 
what they can by whatever methods they can. The gangster is a man who 
acquires by personal merit and a gun that which is denied him by the com- 
plex orderings of a stratified society.* As Veblen said, 


The ideal pecuniary man is like the ideal delinquent in his unscrupulous conversion of 
goods and persons to his own ends, and in a callous disregard of the feelings and wishes 
of others and of the remoter effects of his actions, but he is unlike him in possessing a 
keener sense of status and in working more farsightedly to a remoter end.® 


Similarly, with the industrial and democratic revolutions the ambition 
for luxurious standards of life and for easy money became effective for all 
social classes, since the fixed barriers which previously restricted these privi- 
legeg to the nobility had been removed. After the disappearance of the no- 
bility, business men constituted the élite, and wealth became respected above 
all other attainments; necessarily, poverty became a disgrace. Wealth was 
therefore indentified with worth, and worth was made known to the public 
by conspicuous consumption. The desire for symbols of luxury, ease, and 
success, developed by competitive consumption and by competitive sales- 
manship, spread to all classes and the simple life was no longer satisfying. 
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Planned acquisition through hard work and careful saving became a virtue, 
and failure to acquire became evidence of poor character. The doctrine of 
equality meant that each man was to compete against “all comers,” even 
if his social and economic status put him at great disadvantage in doing so. 
One result was delinquent subculture where values are “turned upside 
down” and emphasis is placed on destruction of property rather than on 
acquisition of it.1° 
High crime rates are to be expected in a social system in which great 
emphasis is placed upon the success goal—attainment of individual wealth 
—and relatively slight emphasis is placed upon the proper means and 
devices for achieving this goal. In this type of social organization the generally 
approved “rules of the game” may be known to those who evade them, but 
the emotional supports which accompany conformity to the rules are offset 
by the stress on the success goal. As Merton has said, “It is only when a 
system of cultural values extols, virtually above all else, certain common 
success-goals for the population at large while the social structure rigorously 
restricts or completely closes access to approved modes of reaching these 
goals for a considerable part of the same population, that deviant behavior 
ensues on a large scale." This general observation, howéver, does not con- 
stitute a sufficient explanation of criminality, for even in a society dispropor- 
tionately stressing the success goal, most persons do not use unsanctioned 
means for achieving the approved ends. Rather, in a multi-group type of 
social organization alternative and inconsistent standards of conduct are 
possessed by various groups; an individual who is a member of one group 
will use one means for achieving the success goal, while an individual having 
membership in another group will use other means. McKay has pointed 
out that alternative educational processes are in operation and that a child 
may be educated in either “conventional” or criminal means of achiéving 
success.!? Cloward has shown that even unsanctioned means for attaining 
success are not available to everyone ; some persons may be “double failures,” 
in the sense that neither legitimate nor illegitimate means for achieving 
success are available to them. “Note, for example, variations in the degree 
to which members of various classes are fully exposed to and thus acquire 
the values, education, and skills which facilitate upward mobility. In should 
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not be startling, therefore, to find similar variations in the availability of 
illegitimate means.” 

Yọ Mositiry. Perhaps the most significant social condition accom- 
panying the industrial and democratic revolutions was increased mobility. 
The new condition of mobility was compatible with the individualistic 
ideology, and it was at the same time incompatible with political absolutism. 
In the first place, the large family and the homogeneous neighborhood, 
which had been the principal agencies of social control, disintegrated, 
primarily as the result of mobility.* They were replaced by the small family, 
consisting of parents and children, detached from other relatives, and by a 
neighborhood in which the mores were not homogeneous, and the behavior 
of one person was a matter of relative indifference to other persons. Also, 
many family functions were transferred to other social institutions, resulting 
in a family unit in which the members had relatively few activities or interests 
in common. Similarly, the neighborhood ceased to function as an effective 
primary group in which the pressures for conformity were intimate and 
personal and in which any deviation from the conventional was immediately 
known to the entire group. Because. of increased mobility, a condition of 
anonymity was created, and the agencies by which control had been secured 
in almost all earlier societies were greatly weakened. 

Second, at the same time the problem of control was greatly intensified 
by the extension of the boundaries of frequent and effective interaction 
from the local community to the nation or even to the whole earth in the 
form of commerce, travel, newspapers, and other means of communication. 
When interaction was confined to the local community, the spontaneous 
and sentimental influences controlled behavior, for the effect of the behavior 
of a person was immediately apparent to himself and to others. When 
interaction extended beyond the area of intimate association, the effects of 
the behavior were not immediately discernible either to the members of any 
local community or to the participants in the broader area of interaction. 
Persons became anonymous, and it became possible to use criminal aliases.1° 
It is probable that the family and neighborhood would have been relatively 
impotent to control their members in activities with outsiders, even if they 
had been retained in their original strength, for the early community and the 
present village community have been generally effective only in intra- 
community relations. A certain national loyalty, somewhat comparable to 
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the loyalties in the earlier primary groups, had flourished in connection with 
the doctrine of the divinity of royalty, but apparently the common people 
did not take this doctrine as seriously as did royalty, and when the belief 
in the doctrine disintegrated, no effective substitute was found. 

We may conclude that mobility of persons and of commodities inevitably 
widens the area within which control becomes necessary and at the same 
time inevitably weakens the local agencies of control in the communities 
into which the migrants go. However, this conclusion is not based on suffi- 
cient evidence to justify a definitive statement regarding the significance of 
mobility to criminality. It is possible that the whole process could be de- 
scribed in terms of Ogburn’s concept of culture lag. According to this concept . 
crime has been prevalent because the non-material culture does not develop 
as rapidly as the material culture.1* That is, rapid changes in technology 
may create conditions under which the criminal laws, written for social 
conditions as they existed before the technological changes, must almost 
necessarily be violated if the new technologies are to be retained. Certain 
students of law, on the other hand, have insisted that the prevalence of 
crime is due to the fact that the law has been extended much more rapidly 
than the general mores, and that when the law is not thus supported by 
general mores it is relatively impotent and is violated frequently.” In general, 
it is desirable to make comparative studies of crime in different cultures for 
the purpose of securing more precise evidence regarding the processes in 
relation to criminality, in order that the processes which are universal in 
their significance may be identified. 

A few studies of the relationship between horizontal mobility and the 
crime rate have been made, but they have been directed toward analysis of 
the direct effects of mobility in a contemporary situation. They fail to measure 
the full significance of mobility, for the effects of this process on criminality 
are principally indirect and are diffused over a period of time and over a 
wide area. The data are presented, however, as illustrations of the first 
efforts to study this process. McKenzie found a correlation of 0.39 between 
juvenile delinquency and mobility by wards in Columbus,* and Sullenger 
found a correlation of 0.34 in a similar study in Omaha.!* Carpenter 
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concluded that a criminal group studied in Buffalo was much more migratory 
than a control group in the same city.” Stuart, in a study in Berkeley, 
found that delinquents lived in areas which had high rates of mobility, but 
that they personally were less mobile than the average family.** Reiss showed 
that 39 percent of a group of delinquent probationers in Chicago had resided 
at the present addiess for less than three years, and the Gluecks found that 
33.6 percent of their delinquents, as compared with only 14.8 percent of the 
nondelinquents, were at their present address for less than one year.** 

In a significant study of crime rates in France, Joly found that the mobile 
natives of some departments (“counties”) had higher crime rates when they 
resided outside their home departments than when they resided within those 
departments, and mobile natives of other departments had higher rates at 
home than they did when in other parts of France. The conclusion seems to 
be that the comparative crime rate at home and abroad depends on the cus- 
tomary behavior in the two departments: those who go from a department 
with a high crime rate to a department with a low crime rate become less 
criminal, while those who go from a department with a low crime rate to a 
department with a high crime rate become more criminal.** In the United 
States, occasional studies have indicated that crimes are unusually frequent 
in cities with a large non-resident population, such as seaports and resort 
towns, and in occupations which are migratory, such as in carnivals and 
circuses. Hotels suffer loss by theft roughly in proportion to the transiency 
of their guests. One city hotel serving transients suffers a loss by theft of 
about 25,000 towels a year, and another hotel lost by theft within two years 
one-fifth of the pictures which had been hung on the walls at the time it 
opened.** These statistics give some understanding of the reason why the word 
“traveler” in medieval England was used in popular discourse to designate 
the thief. Such statistics, however, are entirely inadequate as demonstrations 
of the significance of horizontal mobility, for the important point is that 
mobility has affected all persons in modern society and not merely those 
who are non-residents at the time of a crime. 

> CULTURE CONFLICT. Like “social disorganization,” the concept 
“culture conflict” has been used to refer to social conditions characterized 
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by a lack of consistency and harmony in the influences which direct the 
individual. The concept has not been clearly formulated, however, for the 
heterogeneous condition of social values, interests, and norms is sometimes 
regarded as the by-product of cultural change, sometimes as the result of 
migration of conduct norms from one area to another.** As we have seen, 
disharmonious norms can develop within a culture, without the introduction 
of norms from other cultural areas, or they can arise when the norms of 
one cultural or subcultural area come into conflict with those of another. 
In the United States, the divergence of norms has undoubtedly come about 
through both processes. Most of the American research on the relationship 
between culture conflict and crime has been concerned with the conflicts 
arising in the latter process, the interpenetration of cultural codes. This 
emphasis no doubt reflects an interest in America’s “immigrant problem.” 

Conflicts between the norms of behavior of divergent cultural codes may 
arise in at least three ways.** First, the codes may clash on the border of 
contiguous culture areas. Speck observed, for example, that: 


Where the bands popularly known as the Montagnais have come more and more into 
contact with Whites, their reputation has fallen lower among the traders who have known 
them through commercial relationships within that period. The accusation is made that 
they have become less honest in connection with their debts, less trustworthy with property, 
less truthful, and more inclined to alcoholism and sexual freedom as contacts with the 
frontier towns have become easier for them.?” 


With the growth of communication processes, the “border” between such 
divergent cultures has become extremely broad, for knowledge concerning 
divergent conduct norms no longer arises solely out of direct personal 
contacts. The old social relations and standards of behavior which had been 
adequate for control while China was relatively isolated from the rest of the 
world have proved very inadequate during the last two generations, and 
there have been remarkable changes in criminality in that country. In those 
two generations, many foreigners have lived in China and many Chinese _ 
have gone to foreign countries; but, perhaps more significantly, the cultures 
of other groups have been introduced into China through impersonal 
means.?° In the United States, Evelyn Crook found that 86 percent of the 
de'inquent girls who were studied resided on racial or language “frontiers,” 
where two or more racial groups came in contact, and only 14 percent resided 
in the interior of a racial or language group. The exact proportion of children 
residing on frontiers of this kind, which one should know in order to construct 


25 Sellin, op. cit., p. 58. 

38 Ibid., pp. 63-67. 

37 Op. cit. Reprinted by permission of the publishers. 

28 Ching-Yueh Yen, op. cit. This discussion refers to pre-communist China. 
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a rate of delinquency, was not available, but certainly it was much less than 
86 percent.?® 

Second, in “colonization” the laws and norms of one cultural group may 
be extended to cover the territory of another, with the result that traditional 
ways of behaving suddenly become illegal. For example, when Soviet law 
was extended to Siberian tribes, women who obeyed the Soviet law and 
laid aside their veils were killed by their relatives for violating the norms of 
the tribes. Wearing a veil was illegal from the point of view of Soviet law, 
and not wearing a veil was illegal from the point of view of tribal law. 
Similarly, before French law was introduced in Algeria, the killing of an 
adulterous woman was the right and duty of the woman’s father or brother ; 
but under the French law such killing is crime, punishable by death. 

Third, when participants in one culture migrate to another culture, they 
may take with them ways of behaving which clash with the norms of the 
receiving culture. This process is the reverse of the one just discussed, and 
it occurs when the migrant group is politically weaker than the group whose 
territory is invaded. If the Algerians in the above illustration had moved to 
France, they would have introduced divergent norms in that nation. After 
a period of dominance by English customs and Jaws, many conflicting norms 
were introduced in the United States by this process. Generally, the immi- 
grant population, having reached maturity in the Old World environment, 
remains relatively isolated and has a relatively low crime rate when the 
immigrants settle in America, but some studies show that the second genera- 
tion has a much higher crime rate than their parents or the native-born of 
native parentage, apparently because of the conflict within their experience 
between the Old World culture and the American culture.*® The second 
genaration, like the Siberian women, finds it difficult to identify the proper 
ways of behaving. Also, some studies, though not all, have concluded that 
the native-born children with one parent native-born and the other foreign- 
born have a higher rate than native-born children with both parents foreign- 
born or both parents native-born, and this also seems to be due to the 
greater divergence of norms in those cases. Psychiatrists and social workers 
find these conflicts within the home to be highly significant in emotional 
disturbances of children, and they feel that the emotional disturbances are 
conducive to delinquency. Levy has reported that differences in language, 
manners, methods of discipline, and ideals presented by the parents are 


29 Evelyn B. Crook, ‘* Cultural Marginality in Sexual Delinquency,” American Journal 
of Sociology, 39 :493-500, January, 1934. 

30 E, D. Beynon, ‘Crime and Custom of the Hungarians of Detroit,” Journal of Criminal 
Law and Criminology, 25:755-774, January-February, 1955; Rose H. Lee, “Delinquent, 
Neglected, and Dependent Chinese Boys and Girls of the San Francisco Bay Region,” 
Journal of Social Psychology, 36:15-34, August, 1952. 
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important factors in the maladjustment of children.” It is likely that culture 
conflict is significant to delinquency principally as it determines differential 
associations with behavior patterns sanctioning violation of American laws 
pertaining to delinquency. 

> TENDENCIES TOWARD REORGANIZATION. The individualistic system 
in business and politics has been modified in the last generation or two in 
its material aspects. Free competition was ruining individuals and they were 
driven into corporate activities. Huge corporations, huge banks, chain 
stores, chain theaters, chain newspapers, and radio broadcasting companies 
have developed. Trade associations, trade unions, chambers of commerce, 
and many other associations have also been formed. To an increasing extent, 
the behavior and opportunities of individuals are determined and defined 
by these corporations and associations. Thus, the general development has 
been from feudalism and absolutism to individualism, and from individualism 
to private and public collectivism; but the transition from individualism has 
been confined principally to material effects. Corporations and associations 
have no more interest in general social welfare than did the competing 
individuals who preceded them. The ideology of individualism still remains 
in a world of corporate activity." This may be seen in fhe frequency with 
which the directors and officers of corporations are traitors to their stock- 
holders, in the controversies between associations for financial advantages, 
and in many other ways. 

Four tendencies toward social integration, aside from the corporate 
activities described above, may be discovered in the modern world. First, a 
wider uniformity of behavior and a greater degree of identification of self 
with others are secured by newspapers, radio, theaters, and public education. 
This interest, however, is restricted in scope or is concerned with ephemeral 
incidents. Its importance may be indicated in relation to bribery of athletes. 
In 1919, when Arnold Rothstein, the notorious gambler and gangster, 
bribed some of the baseball players in the world series to “throw” the 
game, a tremendous pressure for punishment of the players and the briber 
was exerted. Bribery of a member of the President’s cabinet provoked less 
popular antagonism than the bribery of these baseball players. An almost 
identical reaction to bribery of college basketball players occurred in 1950- 
1951. The players were dismissed, and in some states laws were enacted 
which made the penalty for giving bribes in athletic contests more severe 
than the penalty for robbery with a gun. On this point, the public or that 
part of it which counted in athletics presented a united front. In an ordinary 


31 John Levy, “Conflict of Cultures and Children’s Maladjustments,” Mental Hygiene, 
17:41-50, January, 1933. See also Louis Wirth, “Culture Conflicts and Delinquency,” 
Social Forces, 9:484-492, June, 1931; Eleanor T. Glueck, “Culture Conflict and Delin- 
quency,” Mental Hygiene, 21:46-66, January, 1937. 

32 Cf. Clinard, op. cit. 
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burglary, on the other hand, the attitude of the public is one of indifference, 
for burglary involves property which is private, while an athletic contest is a 
public matter. It is possible that baseball or some other sport could become 
the nucleus around which public morality may be unified, as has been 
claimed of cricket in England; but in general the public interests, like the 
newspapers and other agencies of communication which largely create them 
are fluctuating, unstable, and concerned with unimportant things. 

A second tendency toward uniformity of thought and attitudes is seen in 
the recent artificial efforts to develop nationalism in Europe, as in the Nazi 
régime in Germany, fascism in Italy, sovietism in Russia, and dictatorships in 
other countries. These movements as also the New Deal in the United States, 
were gropings toward social organization to replace the individualism which 
had broken down or was breaking down economically, legally, and politically. 

Third, the rise of suburban living in the United States, the leveling-off of 
the birth rate, and the near elimination of immigration should permit the 
development of a cultural homogeneity that has not been possible since the 
early nineteenth century. The passing of the population expansion phase of 
our history, together with industrial decentralization, may lead to a cessation 
of city growth, may permit the development of neighborhoods and residential 
suburbs of a primary-group type, and may reduce the speculative aspect of 
economic life.** 

A fourth tendency toward homogeneity may be found in the development 
of scientific activities and iniellectual honesty. The number of scientific people 
in modern society is, of course, not large, but the results of science have 
permeated all society to a greater or lesser extent. The attitude of scientific 
inquiry is an important, though probably not the most important, variable 
to be considered in analysis of changes in some of the old institutions. An 
early effect of the changes in the principles of social organization was their 
incompatability with intellectual honesty.** 

> Summary. In summary it may be said that the industrial and demo- 
cratic revolutions started social processes which modified social controls in 
five ways: (1) The need for control was greatly increased because the area 
of social interaction was widened immensely from the local community to 
the entire earth, people were driven haid against restrictions by the pressure 
of competition, wealth became the principal distinction, ambitions for a 
luxury standard of life and for easy money were characteristic of all social 
classes, the basic wants and general security were neglected or cared for 
only by charity, and a competitive ideology of individual rights and 
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individual services rather than duties and social welfare was an excellent: 
background for the criminal. (2) The old agencies of control in the local 
community and the institutional control, as in the authority of the church, 
were eliminated or greatly weakened. (3) The law as an agency of control in 
the wider area was kept relatively weak and restricted by the dominant busi- 
ness group, due at first to the principle that the least government is the best, 
and later to direct and indirect bribery for the sake of special privileges. A 
consistent and important public opinion has not developed. In view of these 
conditions, extensive criminality might be expected. (4) The industrial and 
democratic revolutions produced their consequences with fewer inhibitions 
or counteracting influences in the United States than in any other country, 
and for that reason the rates of the so-called serious crimes and also of 
bribery and business fraud are highest here. The immigrants since the first 
colonization have been most heterogeneous, and as each new group of 
immigrants has been excluded from intimate association with the earlier 
generations, it has become acquainted only with the public life of America.*® 
The Revolution produced a sudden break with traditions of the Old World, 
and new and divergent conduct norms were introduced as America became 
a “melting pot.” (5) The nations of the Occident have not become equally 
criminalistic, for they have not become equally mobile, equally competitive, 
equally capitalistic, equally individualistic, or equally heterogencous. Eng- 
land, for example, has retained fairly definite class lines and a fairly homo- 
geneous population, with little immigration, in comparison with the United 
States. Canada has had many immigrants but they have come principally 
from two countries and, furthermore, Canada had no democratic revolution 
to produce a distinct break with traditions as did the United States. The 
industrial revolution in Japan has been producing the same consequences 
that it produced in Western countries, though the change from familism to 
individualism is much more abrupt. ° 
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Chapter Six 


Physical and Physiological 
Factors and Crime 


is etheeds CRIME is by definition a social phenomenon, men have for 
centuries entertained the notion that crime and criminality are the products 
of non-social causes. This notion has been expressed in many essays and 
research studies on the relationship between crime rates and certain physi- 
cal conditions of the earth, and on the relationship between criminality and 
certain aspects of the biological make-up of the criminal. The data have 
been confined to arrest and incarceration rates and to criminals who are 
arrested and prosecuted; the white-collar criminal and the unapprehended 
criminal are not represented. This chapter reports on the more significant 
recent essays and studies and discusses the conclusions which may be drawn 
from them. 

> PHYSICAL ENVIRONMENT. For many generations, some scholars have 
attempted to discover and demonstrate physical determinants of criminal 
behavior. They have reported that crimes against property are more? fre- 
quent in winter months and crimes against the person are more frequen: in 
summer months; and, analogous to this, that crimes against property in- 
crease and crimes against the person decrease with the distance from the 
equator. It has been reported also that crime rates vary with changes in 
barometric pressures and with direction of the wind.* Other scholars have 
reported that crimes are frequent in mountainous areas and infrequent in 
plains areas, or are frequent near the coast, and infrequent in the interior. 


1The research studies on this point are reviewed by G. Aschaffenburg, Crime and Its 
Repression (Boston: Little, Brown and Company, 1913), pp. 16-30; and Gerhard J. Falk, 
“Influence of Seasons on Crime Rate,” Journal of Criminal Law, Criminology, and Police 
Science, 43: 199-213, July-August, 1952. 

2 C, A. Mills, “Suicide and Homicide in Their Relation to Weather Changes,” American 
Journal of Psychiatry, 91: 669-677, November, 1934; Manfred Curry, “The Relationship 
of Weather Conditions, Facial Characteristics, and Crime,” Journal of Criminal Law and 
Criminology, 39: 253-261, July-August, 1948; Y. S. Mchendale, “Physical Environment 
and Adolescent Crime,” Indian Journal of Social Work, 16: 146-152, No. 3, 1955. 
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These reports and claims may be appraised in two propositions. First, the 
association between crime rates and these physical conditions at best is 
slight; in some cases not even a slight association has been demonstrated.* 
In general, many exceptions can be found, such as the fact that infant mur- 
ders are highest in the winter, although most other crimes against the person 
are highest in the summer. Second, these physical conditions provide the 
habitat for human life and consequently may facilitate or impede contacts 
among human beings and perhaps in that sense be related to opportunities 
for criminal behavior.‘ For example, the greater frequency of crimes against 
the person in summer months is presumably due to the greater frequency of 
contacts among human beings in those months. Schmid reported that in 
Seattle homicides reach the maximum in the winter and explained that this 
was due to the influx of migratory laborers in the late autumn.‘ It has not 
been demonstrated that changes in physical conditions change the attitudes 
and values which are conducive to criminal behavior. 

> Herepity. In the early part of the present century the discussion of 
causes of crime was concentrated on the controversy between heredity and 
environment and this controversy continues, with decreasing attention, in 
the present generation. Five methods have been used in the effort to reach 
conclusions on the question of whether criminality is hereditary: compari- 
son of criminals with the “savage,” family trees, Mendelian ratios in family 
trees, statistical associations between crimes of parents and of offspring, and 
comparison of identical and fraternal twins. 

Lombroso and his followers used comparisons of criminals and “sav- 
ages” as their method of studying inheritance of criminality. They con- 
sidered that the typical criminal was a born criminal and attributed this to 
atavism, or “throw-back” to lower animal and savage life. Their principal 
evidence that criminality was atavistic was the resemblance of the criminal 
subjects to the savage, but the characteristics of the savage were assumed, 
not determined by reliable methods. The result was that Lombroso had no 
significant proof or explanation of the inheritance of criminality. 

Family trees have been used extensively by certain scholars in the effort 
to prove that criminality is inherited. Perhaps the most famous of these is 
the study of the Jukes family by Dugdale and Estabrook, who reported that 
of about 1200 members of this family, 140 were criminals; seven were con- 
victed of murder, 60 of theft, and 50 of prostitution.* Often compared with 

3 Ernest LaRoche and Louis Tilley, “Weather and Crime in Tallahassee,” Journal 
of Criminal Law and Criminology, 47:218-219, July-August, 1956. 

t Henry A. Bullock, “Urban Homicide in Theory and Fact,” Journal of Criminal Law 
and Criminology, 45:565-575, January-February, 1955. 

5 C, F. Schmid, “A Study of Homicides in Seattle”, Social Forces, 4 :745-756, June, 1926. 

® Richard Dugdale, The Jukes, A Study in Crime, Pauperism and Heredity (New York: 
Putnam, 1877). A. H. Estabrook, The Jukes in 1915 (Washington: Carnegie Institution, 
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the Jukes family were the descendants of Jonathan Edwards, a famous 
preacher in the colonial period; none of his descendants were found to be 
criminals, while many were presidents of the United States, governors of 
states, members of the Supreme Court and of other high courts, and famous 
writers, preachers, teachers. The specific difficulty about this comparison is 
that some of Jonathan Edwards’ ancestors did have criminal records; his 
maternal grandmother was divorced on the ground of adultery, his grand 
aunt murdered her son, his grand uncle murdered his own sister. If crim- 
inality be inherited, Jonathan Edwards and many of his descendants should 
have been criminals. The more general argument against a conclusion from 
the study of family trees is that it shows only that a trait appears in succes- 
sive generations; this does not prove that the trait is inherited. The use of 
the fork in eating has been a trait of many families for several generations, 
but this does not prove that a tendency to use a fork is inherited. Every 
child in the Jukes family has been subject to the influences of environment 
as well as of heredity, and the environment in this family was customarily 
conducive to crime. Dahlstrém has shown that in a family of criminals 
whose records for four generations were known, six children removed from 
the family before the age of seven became respectable members of society 
and two removed after the age of seven became criminals.’ 

At least one person has attempted to demonstrate that criminality not only 
appears in successive generations but also that it appears in accordance with 
the expected Mendelian ratios. Carl Rath, in a study of family histories of 
98 inmates of a penal institution in Sieburg, Germany, concluded that the 
offspring in these families were criminal in a ratio which was fairly close to 
Mendelian expectations.* The criminality in the families investigated by 
Dugdale, Estabrook, and others showed no resemblance to the Mendelian 
ratios. The fallacy in Rath’s analysis is that, since criminality is assumitd to 
be a recessive trait, the trait of an ancestor (duplex, simplex, nullipex) can 
be determined only by assumption; the criminality of the offspring is used 
to determine the nature of the parent and then the nature of the parent is 
used to explain the criminality of the offspring. There is a necessary defect 
in studies of this kind, for it is not possible to control the breeding of human 
beings for a sufficient period of time to determine whether a particular indi- 
vidual is “pure,” as can be done for plants and insects. . 

Goring attempted to prove by elaborate correlations that the criminal 
diathesis or criminalistic tendency is inherited and that environment con- 
ditions are of slight importance to criminality. He found that criminality, 
measured by imprisonment, of fathers and sons was correlated by a 
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coefficient of +.60, which is very nearly the same as the coefficient for 
stature, span, length of forearm, eye color, diathesis of tuberculosis, insane 
diathesis, and hereditary deafness; and that brothers had a coefficient of 
correlation for criminality of +-.45, which is approximately the same as for 
physical traits. * Goring realized that such correlations might be the result of 
either heredity or environment or both, and he attempted to eliminate the 
factor of environment on the hypothesis that if the influence of environmen- 
tal factors is found to be very low, heredity will, by elimination, be the ex- 
planation. In order to do this, he divided environmental factors into con- 
tagion and force of circumstances, and his argument regarding them is as 
follows: (a) The resemblance of fathers and sons regarding criminality is 
not due to contagion, first, because the coefficient of correlation is no higher 
in crimes of stealing, in which fathers are examples for their sons, than in 
sex crimes, which fathers ordinarily attempt to conceal from their sons and 
in which therefore they are not examples; second, because children taken 
away from the influence of parents at an early age, by imprisonment, be- 
come confirmed criminals to a greater extent than those taken at a later age. 
(b) This resemblance is not due to the force of circumstances, such as pov- 
erty, standard of living, or ignorance, because, after the influence of defec- 
tive intelligence is eliminated by the use of partial correlations, the correla- 
tion between criminality and force of circumstances is negligible. 

The argument and methods that Goring used are open to criticism at a 
great many points, but, without multiplying criticisms, the following essen- 
tial defects are found in his argument: (a) He attempted to determine the 
importance of heredity by eliminating the factor of environment. In order 
to do this accurately it is necessary to measure completely the influence of 
environment, but Goring considered only eight environmental factors, 
which are a relatively small part of the total environment. (b) He assumed 
that mental ability is not at all affected by environment, and by thus under- 
rating the environment he over-rated heredity. (c) His comparison of steal- 
ing and sex offenses is based on an assumption that parental contagion is 
restricted entirely to techniques of crimes, while as a matter of fact the 
transmission of more general values is more important. (d) The removal of 
a child from the home to prison at an early age does not remove the child 
from a criminalistic to a non-criminalistic environment, as Goring assumed. 
(e) He restricted his study to male criminals, although he mentions the fact 
that the ratio of sisters to brothers in respect to imprisonment is 6 to 102. 
If criminal diathesis is inherited to the same extent that color of the eyes is 
inherited, it must affect females to the same extent as males unless it is sex- 
linked ; since, according to Goring, the diathesis consists entirely of physical 
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and mental inferiority, sex-linkage is not plausible. These defects in Goring’s 
arguments undermine his conclusion so that it carries no weight as a 
demonstration of the inheritance of criminality. 

The fifth method of measuring the relation of heredity to criminality is 
the comparison of identical twins, which are the product of a single egg, 
with fraternal twins, which are the product of two eggs fertilized by two 
sperms. Heredity is assumed to be indentical in the former and different in 
the latter. Lange made a study of thirty pairs of adult male twins; thirteen 
of the pairs were identical twins and seventeen fraternal twins. One member 
of each pair was a criminal, and whenever the twin was also criminal the 
pair was termed “concordant.” The problem was to determine whether con- 
cordance would be more frequent among the group of identical twins than 
among the group of fraternal twins. He found that 77 percent of the pairs 
of identical twins and only 12 percent of the pairs of fraternal twins were 
concordant, that is, both criminal. The similarity of identical twins with ref- 
erence to criminality was thus 6.4 times as great as the similarity of frater- 
nal twins.’ This greater similarity was assumed to be a measure of the in- 
heritance of criminality, but it is subject to scepticism on two points. First, 
the number of cases of each type is very small, and a shift of one or two 
cases from one category to the other would produce a significant difference 
in the conclusions. Second, the classification of a particular pair of twins as 
identical or fraternal must be doubtful in many cases, since evidence as to 
the birth process is seldom available. 

Lange’s work was hailed by many people as a final and indubitable proof 
of the inheritance of criminality. However, later work by the same methods 
has certainly reduced by a large amount the significance to be attributed to 
heredity, and careful analysis of the methods and logic should reduce this 
significance to zero. Three later studies of twins in European countries by 
methods similar to those of Lange show for all the cases in the three studies 
that the frequency of similarity in criminal behavior among identical twins 
was only 1.4 times as great as the frequency among fraternal twins.” One of 
the most extensive studies of the criminality of twins was made by Rosanoff 
and others on adult criminality, juvenile delinquency, and child behavior 
problems. This study showed for all types of cases combined approximately 
three times as much concordance among identical twins as fraternal twins."* 


1 Johannes Lange, Verbrechen als Schicksal (Leipzig: Thieme, 1919); translated by 
Charlotte Haldane with the title Crime and Destiny (New York: Boni), 1930. 

"A. M. Legras, Psychuse en Criminaliteit bei Tweelingen (Utrecht: Kemink, 1932); 
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Lebensschicksale Krimineller Zwilling- (Berlin: Springer, 1936). > i 

32 A, J. Rosanoff, Leva M. Handy. and Isabel A. Rosanoff, “Etiology of Child Behavior 
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The procedures in this study, however, are so inaccurate that the conclu- 
sions are worthless. This may be illustrated with reference to the juvenile 
delinquents in the study. A juvenile delinquent was defined as a child under 
eighteen years of age brought before the juvenile court on a delinquency 
petition and either placed on probation or committed to a correctional in- 
stitution. According to the brief descriptions given in the Rosanoff report, 
all of the juvenile delinquents of the fraternal type conform to this defini- 
tion, while 9 of the 29 male juvenile delinquents of the identical-twin type 
fail to conform to the definition, and consequently should not be included as 
concordant cases. If correction be made for those cases which do not con- 
form to the definition, concordance appears among identical twins only 1.1 
times as frequently as it appears among fraternal twins. This difference is not 
sufficiently great to create a presumption of inheritance. 

Even if the difference between the two types of twins in reference to con- 
cordance in criminality be accepted, the conclusion that criminality is in- 
herited does not necessarily follow. The difference between the two types of 
twins may be explained in whole or in part by two other conditions. First, as 
compared to the homes of the fraternal twins, the homes of the identical 
twins seemed to be more frequently characterized by economic distress, il- 
legitimacy, drunkenness, feeble-mindedness, and psychoses; in such homes, 
regardless of the nature of twinship, both members of the pairs of twins are 
more frequently delinquent than in homes reported to be on a higher social 
level. This observation is based upon descriptions given in the report, but 
no explanation for this relationship between identical twins and poor 
homes is available. Second, the environments of identical twins are more 
nearly alike from the point of view of social psychology than the environ- 
ments of fraternal twins. Because of the difficulty of distinguishing one of 
the identical twins from the other, the reactions of other persons toward 
identical twins will be more nearly alike than the reactions of others toward 
fraternal twins.!* These reactions of others are the most important part of 
the social environment. In general, therefore, the study of twins has failed 
as completely as other procedures to demonstrate the inheritance of 
criminality. 

Two positive propositions and one negative proposition can be stated as 
conclusions regarding the relation of heredity to crime. First, criminals are 
human beings, and all human beings have some inherited traits which make 
it possible for them to behave like human beings. This proposition, how- 
ever, does not aid in explaining why some human beings commit crimes and 
others do not. Second, some inherited characteristics may be significantly 


18 Ernest R. Mowrer, “‘Some Factors in the Affectional Adjustment of Twins,” American 
Sociological Review, 16: 468-471, August, 1954; H. H. Newman, Multiple Human Births: 
Twins, Triplets, Quadruplets, and Quintuplets (New York: Doubleday, 1940), p. 160. 


Physical and Physiological Factors 103 


related to criminal behavior by virtue of the fact that members of a society 
have learned to react to them in a certain way; the color of the skin of the 
Negro is reacted to in a certain way in the United States, and the crime rate 
is high among Negroes. But neither does this proposition aid in understand- 
ing criminal behavior, for traits which are not inherited may be reacted to 
in a significant way and may likewise be associated with criminal behavior. 
The third proposition is that except in the two senses previously stated, he- 
redity has not been demonstrated to have any connection whatever with 
criminal behavior. It is obviously impossible for criminality to be inherited 
as such, for crime is defined by acts of legislatures and these vary independ- 
ently of the biological inheritance of the violators of the laws. If persons 
with certain inherited traits are more likely to commit crimes than persons 
with other inherited traits, these traits have not been identified and their 
connection with criminal behavior has not been demonstrated. Anyone who 
speaks of the direct or indirect inheritance of criminality except in the 
senses stated in the first two propositions in this paragraph is speaking from 
his preconceptions and assumptions and not from factual evidence.** 

ANATOMICAL CONDITIONS. Lombroso insisted that criminals differed 
from non-criminals with reference to certain physical traits which he 
called “stigmata of degeneracy.” He found these physical deviations in all 
parts of the anatomy but placed particular emphasis on deviations in the 
shape of the cranium. Goring, an English physician, made careful measure- 
ments of several thousand prisoners in comparison with the general popu- 
lation and reached the conclusion that prisoners differed anatomically from 
the general population only in being slightly shorter in stature and slightly 
lighter in weight. Goring’s work is generally accepted as having demolished 
the early Lombrosian view that criminals are characterized by certain stig- 
mata and constitute an inferior biological type. However, in the late 1930's 
Hooton, an American anthropologist, attempt to revive the Lombrosian 
theory. At great cost he made elaborate measurements of thousands of pris- 
oners and of a few non-prisoners. He found a few slight differences be- 
tween the two classes and concluded that “the primary cause of crime is 
biological inferiority.”*> Three principal criticisms of Hooton’s procedures 

Cf. M. F. Ashley-Montagu, “The Biologist Looks at Crime,” Annals of the American 
Academy of Political and Social Science, 217:46-57, September, 1941; L. S. Penrose, 
“Genetics and the Criminal,” British Journal of Delinquency, 6 215-25, No. 1, 1955. 

18 B. A. Hooton, Crime and the Man (Cambridge: Harvard University Press, 1939), 
p. 130. See also E. “Ai Hooton, The American Criminal: An Anthropological Study (Cam- 
bridge: Harvard University Press), 1939. The most careful appraisals of Hooton’s study 
are the following: Robert K. Merton and M. F. Ashley-Montagu, “Crime and the Anthro- 
pologist,’ American Anthropologist, 42:384-408, August, 1940; James S. Wallerstein 
and Clement J. Wyle, “ ‘Biological Inferiority’ as a Cause for Delinquency,” Nervous 


Child, 6:467-472, October, 1947; N. S. Timasheff, “The Revival of Criminal Anthro- 
pology,” University of Kansas Law Review, 9:91-100, February, 1941: William H. Tucker, 
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and conclusions have been made. First, his control groups are so small and 
so selected that they are worthless as a sample of the non-criminal popula- 
tion, and consequently he has no means of showing that criminals differ 
from non-criminals. He used 29 Italian-Americans as a sample of the Ital- 
ian-American non-criminal population, and about 150 Nashville firemen 
and 150 Boston outpatients, militiamen, and patrons of a bathhouse as a 
sample of the native-white-parentage, non-criminal population of the 
United States. The Nashville firemen differed from the Boston control group 
in more respects than either of these control groups differed from the pris- 
oners. Second, he found few significant differences between criminals and 
non-criminals and used a surprisingly large number of measurements which 
were practically identical. Consequently his data give practically no basis 
for his conclusions. Third, he has no criterion of biological inferiority. He 
apparently assumed that persons who were imprisoned were inferior; by 
this logic males should be appraised as biologically inferior to females since 
a larger proportion of males are imprisoned, and because of this inferiority 
the males should be weeded out of the population. It has been pointed out 
by Merton and Montagu that the criminals differed from the anthropoid 
apes in more respects than did the control groups; if similarity to anthro- 
poid apes be accepted as a criterion of inferiority, the non-criminals are the 
inferior group and the criminals the superior group. 

Other studies in the last generation have generally reached the conclu- 
sion that criminals are not significantly different in physical traits from non- 
criminals.!* For example, a study by the Institute for Juvenile Research of 
approximately 4,000 school boys between the ages of six and sixteen in two 
delinquency areas in Chicago concluded that on the average delinquents 
had fewer “stigmata of degeneracy” than non-delinquents.!? Red hair was 
classified by Lombroso as one of the stigmata in degeneracy, and interest in 
this trait was revived by von Hentig, who presented some evidence to the 
effect that American outlaws were red-haired to an unusual extent. This was 
vigorously denied by Rasch, and the relation of red hair to criminality has 
certainly not been demonstrated.18 

The general body-build or somatotype also has received considerable 


“Is There Evidence of a Physical Basis for Criminal Bahavior,” Journal of Criminal Law 
and Criminology, 31 :427-437, November—December, 1940. 

18 The recent studies have been summarized by W. Norwood East, “Physical Factors 
in Criminal Behavior,” Journal of Clinical Psychopathy, 8 :7-36, July, 1946. 

17 This study was made by S. Boshes, S. Kobrin, E. Reynolds, and S. Rosenbaum. 
The statement above is taken from an abstract by M. F. Ashley-Montagu, op. cit. 

18 Hans von Hentig, “Redhead and Outlaw,” Journal of Criminal Law and Criminology, 
38:1-6, May-June, 1947; Hans von Hentig, The Criminal and His Victim (New Haven: 
Yale University Press, 1948), pp. 50-57; Philip J. Rasch, “Red Hair and Outlawry,” 
Journal of Criminal Law and Criminology, 38 :352-357, November—December, 1947. 
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attention as a possible explanation of criminal behavior.'® Kretschmer devel- 
oped a classification of somatotypes in relation to psychoses and general 
personality. Attempts have been made to use Kretschmer’s classification in 
the study of criminals but thus far no relationship has been found between 
his body types and criminal behavior.?° 

Sheldon has recently made another attempt to differentiate criminals 
from non-criminals in respect to somatotype.** He finds three somatotypes 
—the endomorphic which is round and soft, the mesomorphic which is round 
and hard, and the ectomorphic which is thin and fragile—and claims that 
three temperamental types and three psychiatric types are closely related 
with their somatotypes. In a study of 200 young adults in a Boston welfare 
agency, whom he describes as “more or less delinquent,” he concludes that 
delinquents are different from non-delinquents in their somatotypes and in 
their related temperamental and psychiatric types. Also he assumes that 
these differences are in the direction of inferiority and that the inferiority 
is inherited. His data, in fact, do not justify any of these conclusions, either 
that the delinquents are different from the non-delinquents in general, or that 
the difference if it exists indicates inferiority, or that the inferiority if it exists 
is inherited. On the contrary, he finds that body types of these delinquents 
are much like those of business and military leaders and of psychiatrists ; he 
has no criterion of inferiority and the only evidence of inheritance he has is 
that sons resemble their parents, and this similarity obviously may be due to 
social experience rather than heredity.’ The Gluecks have used the logic of 
Kretschmer and Sheldon in a study of juvenile delinquents.** Like Sheldon, 
they have adopted a system characterized by a noted physical anthropologist 
as a “new Phrenology in which the bumps of the buttocks take the place 


of the bumps on the skull.”** 


m « 

1% An excellent summary and appraisal of the general morphological theories of criminal 
behavior has been made by William A. Lessa, “An Appraisal of Constitutional Types,” 
Memoirs of the American Anthropological Society, No. 62. (American Anthropologist, 
Volume 45, No. 4, Part 2, 1943); and “Somatomancy—Percursor of the Science of Human 
Constitution,” Scientific Monthly, 75 :355-365, December, 1952. 

2 See, for example, S. Blinkov, “Zur Frage nach Körperbau des Verbrechers,”’ Monats- 
schrift fiir Kriminalpsychologie, 20:212-216, 1929; G. J. Mohr, “Incidence and Test 
Performance of Kretschmer Types among Convicts,”” Archives of Neurology and Psychology, 
18:485-488, 1927; M. Riedl, “Ueber Beziehungen von Geistig-Kérperlischen 
Constitution zur Kriminalitat und anderen Defecten,” Monatsschrift für Kriminalpsycho- 
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32 See Edwin H. Sutherland, “Critique of Sheldon’s Varieties of Delinquent Youth, 
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Wọ PHYSICAL AND PHYSIOLOGICAL DEFECTS. Physical defects such as 
blindness, deafness, and lameness are sometimes regarded as important in 
relation to criminality. These physical defects may be due to heredity, to 
antenatal conditions, to difficulties in the birth process, and to postnatal 
conditions. Regardless of their origin, their frequency in the criminal popu- 
lation in comparison with the non-criminal population is not known. The 
Massachusetts Census of 1905 reported that blind persons were not over- 
represented in the delinquent and criminal population, but there was a con- 
siderable excess of lameness and deafness among the offenders. The defini- 
tions of these defects, however, were not standardized and the difference 
shown in this census is not clearly reliable. No other statistical material in 
the United States or European countries carry any greater confidence. Op- 
tometrists have reported wide differences between the delinquents and 
school children in respect to defective vision, and offer the explanation that 
children with defective vision are more likely to become delinquent because 
of the physical irritation caused by defective vision and because of the diffi- 
culty in reading, which drives them into truancy and gang activities. It has 
been reported, also, that 55 percent of a criminal group had “flap ears” as 
compared with 23-percerit of a non-criminal group. This difference was ex- 
plained as due to the ignorance or neglect of parents: children who are neg- 
lected are permitted to sleep with one ear twisted under the head. They 
become delinquent for the same reason that they develop “‘flap ears,” 
namely, the ignorance and neglect of the parents.25 

Though these defects have not been shown to be significant from the sta- 
tistical point of view they are unquestionably significant in some cases, and 
this significance depends largely on the reactions of other persons toward 
the defects.** The child with enlarged tonsils who consistently holds his 
mouth open, the child with crossed eyes, and the child who stutters or lisps 
meet ridicule and suffer loss of social status. Both the person with the physi- 
cal defects and other persons are likely to find the defects irritating, and for 
the person with the defect the sequence of irritation, retardation in work, 
dissatisfaction with school or work, truancy, association with delinquents, 
and a general view of one’s self as an outcast may result. A former convict 
presented a different explanation of the assumed excess of these defects 
among criminals, as follows: 


T have wondered a great deal about the connection between crime and physical ugliness 
or deformity. That there is such a connection I have no faintest doubt. The physically 


35 T. W. Kilmer, “A Study of the Human Ear from the Standpoint of Identification 
in Criminology,” Correction (New York State Department of Correction), 2: 12, November, 
1932, 

3$ R. S. Banay, “Physical Disfigurenient as a Factor in Delinquency and Crime,” Federal 
Probation, 7: 21 ff., January, 1943; Raymond J. Corsini, “ Appearance and Criminality,” 
American Journal of Sociology, 65:49-51, July, 1959. 
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unattractive man is naturally handicapped in the competition for women and sexual 
satisfaction. To compensate for this he desires money with which to bribe or impress the 
woman he desires. Unable to get it quickly enough by legitimate means, he steals it. If 
this is true of the thief, how much more so is it true of the raper and the murderer.” 


Sexual frustration is certainly too narrow an interpretation of the social dif- 
ficulties of the deformed, as is the general frustration-aggression hypothesis. 

Undernourishment, disease, and poor health are sometimes reported to 
be found among criminals in excessive proportions, while in other investi- 
gations no significant difference is found between criminals and non-crim- 
inals.2® In some studies recidivists are reported to be in better health than 
first offenders. While there is no reason to minimize the importance of good 
health, it is apparent that the connection between crime and physical ailments 
is not close or necessary. Many criminals are quite healthy; many non- 
criminals have physical ailments. Even if a difference could be shown, 
the criminality would not be demonstrated to be a direct product of 
the poor health rather than of the conditions which produced the poor 
health. 

Other physiological abnormalities which are less evident have also been 
regarded as important by some writers. During the decade of the twenties 
popular and semi-popular writers placed much emphasis on the endo- 
crine glands as determiners of personality and of criminal behavior.” 
Endo-crinologists in general have been much more cautious than these 
popular writers, and they generally state that no conclusion has been 
reached regarding the relation between the endocrine glands and criminal 
behavior.*° 

> AGE RATIOS IN CRIME. Age appears to have an important effect, di- 
rectly or indirectly, on the frequency and type of crime committed. How- 
ever, the statistics on the incidence of crime among various groups are 
generally in the form of records of arrests or convictions. Such statistics are 
probably somewhat biased and tend to exaggerate the crime rates of young 


27 Victor Nelson, Prison Days and Nights (Boston: Little, Brown, 1933), p. 135. Re- 
printed by permission of the publishers. 

28 These studies are reviewed by W. Norwood East, op. cit. we 

29 The following are some of the more extreme exponents of the determination of personal 
behavior by endocrine glands: Louis Berman, The Glands Regulating Personality (New 
York: Macmillan, 1931); I. G. Cobb, The Glands of Destiny (London: Heinemann, 
1927); Adolf Lenz, Grundriss der Kriminalbiologie (Vienna: Springer, 1927); Max G. 
Schlapp and Edward H. Smith, The New Criminology (New York: Boni, 1928), p. 72. 
A more conservative statement is given by Leizer E. Grimberg, Emotion and Delinquency 
(New York: Brentano’s, 1928). £ 

30 See, for example, R. G. Hoskins, Endocrinology (New York: Norton, 1941), p. 348; 
and Edward Podolsky, “The Chemical Brew of Criminal Behavior,” Journal of Criminal 
Law and Criminology, 45: 615-678, March-April, 1955. 
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adults. Children are less likely than adults to be arrested or fingerprinted 
for the same overt offense. 

After allowing for the bias of the statistics, the following nine conclusions 
regarding the age ratios in crime can be drawn. (1) The age of maximum 
general criminality is probably during or shortly before adolescence. English 
statistics show that the age of maximum convictions for indictable crimes 
is twelve or thirteen for males and sixteen or seventeen for females. While 
American statistics place this age higher, ranging from eighteen to twenty- 
four, these statistics are based on finger-prints submitted by local police 
departments to the Federal Bureau of Investigation and American police 
departments seldom take finger-prints of young people. (2) The age of 
maximum criminality varies with the type of crime. For example, males 
aged 15-19 have higher arrest rates for auto theft and burglary than does 
any other group of males. Table IX presents some recent data on the per- 
centages of all arrests which were arrests of young persons. The table shows, 
for instance, that murders and embezzlements are committed by persons 
who are much older, on the average, than are the persons committing auto- 
mobile theft and burglary. (3) Females differ from males in both the age of 
maximum general criminality and the age of maximum criminality for several 
specific offenses. In 1957, however, the two sexes were approximately equal 
in regard to the proportion of arrests for crimes committed during the years 
of young adulthood—about 30 percent of the males arrested in 1,473 United 
States cities were under twenty-five, 19 percent were under twenty-one, 
and 8 percent were under eighteen; the comparable percentages for females 
were 31, 20 and 7. (4) The age of concentration of the more violent types 
of crimes, such as burglary and robbery, has remained relatively constant 
for several centuries. Reports show that the burglars and robbers in England 
in the fifteen century were young adults. Of all persons charged with serious 
offenses in England in 1835, 72 percent were 30 years of age or younger; 
24 percent were under 21.* (5) The age at first delinquency appears from 
a small number of special research studies to be lower in areas with high 
delinquency rates than in areas with low delinquency rates.** The type of 
crime committed at a specific age also varies from area to area. It is reported, 
for instance, that boys of twelve commit burglaries and robberies in certain 
delinquent areas in Chicago, while boys of the same age in less delinquent 
areas steal from fruit stands and vending machines. (6) Juveniles 
who are oversize for their chronological age appear from a few special 
studies to have higher delinquency rates than those who are normal or 


31 Cited in American Journal of Correction, 20:7, January-February, 1958. 
3 See, for example, Ernest Mannheim, Youth in Trouble (Kansas City, Missouri: 
Department of Welfare, 1945), pp. 66-67. à 
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TABLE IX 


NUMBER AND PERCENTAGE OF ARRESTS OF PERSONS UNDER 18, UNDER 21, AND UNDER 25 
YEARS OF AGE, 1958; 1,586 CITIES OVER 2,500, TOTAL POPULATION 52,329,497 


Percentage 
Total Number 
Offense Charged of Persons Under Dader Unde 
Arrested 18 21 25 
TOTAL 2,340,004 12.1 19.7 Lee 

Criminal homicide 3,469 5.9 14.9 27.4 
Robbery 14,968 22.8 43.4 63.0 
Aggravated assault 25,824 9.1 17.8 31.0 
Other assaults 82,454 19 16.5 31.0 
Burglary—breaking or G 

entering 61,045 49.9 65.0 76.6 
Larceny—theft 118,325 48.5 60.9 69.7 
Auto theft 30,240 64.1 79.3 87.2 
Embezzlement and fraud 19,489 2.4 7.8 20.1 
Stolen property ; buying, 

receiving, etc. Ler 5,504 30.9 e 45.6 58.0 
Forgery and counterfeiting 11,317 6.8 17.2 33.9 
Forcible rape 3,680 18.5 41.0 61.1 
Prostitution and com- 

mercialized vice 17,482 1.1 8.2 29.2 
Other sex offenses 24,517 17.4 27.8 42.3 
Narcotic drug laws 9,863 3.8 14.7 35.1 
Weapons; carrying, 

possessing, etc. 18,611 16.5 29.7 45.6 
Offenses against family 

and children 23,701 1.2 7.6 22.6 
Liquor laws 52,707 18.0 40.9 48.5 
Driving while intoxicated 102,219 6 43 14.7% 
Disorderly conduct 281,997 9.8 20.5 34.1 
Drunkenness 908,957 9 3.4 9.4 
Vagrancy 88,351 5.2 13.3 22.3 
Gambling 61,546 39 4.0 12.2 
Suspicion 96,740 18.2 36.4 52.9 
All other offenses 276,998 30.4 39.8 50.5 


undersize.** (7) The crime rate decreases regularly and steadily from the age of 
maximum criminality until the end of life. The conclusion is derived from the 
general statistics of many nations, although Pollak has found some conflicting 


* Federal Bureau of Investigation, Uniform Crime Reports for the United States, 1958 
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statistics in a study of criminals in Pennsylvania.** Several studies have 
reached the conclusion that the number of first offenders per 10,000 of the 
same age decreases regularly from the age 15-18 to the last recorded age 
for both males and females.** Although it has been asserted that older men 
are more disposed to sex offenses than men in middle age, the evidence is 
conflicting but generally negative. The evidence is fairly conclusive, however, 
that sex offenses do not decrease in old age as much as does larceny.*” 
(8) The crime rates at the several ages vary decidedly from time to time. 
In England the crime rate for persons over sixty decreased more between 
1911 and 1928 than did the crime rate for any other age group, and this was 
explained as probably due to the system of old age pensions.** On the other 
hand, the juvenile delinquency rate in England has increased enormously 
during the last twenty years in proportion to the crime rates at older ages. 
(9) Juvenile delinquency is probably related in some manner to adult cri- 
minal behavior, but it is not correct to say that the juvenile delinquent of 
today is the adult criminal of tomorrow, as has frequently been stated. The 
error is due to the fact that practically all juveniles commit delinquencies, 
but not all of them develop into adult criminals. Moreover, many persons 
acquire their first formal record of crime after passing the juvenile age. 
Frum found that the criminal histories of 46 percent of the 319 recidivists in 
the Indiana Reformatory and State Prison officially started prior to age 
eighteen.” There is evidence, also, that after about age 25 the percentage 
of criminals who are first offenders increases with increasing age.‘° (10) The 
younger a person is when he is first convicted of a crime, the greater the 
likelihood that he will be convicted again and that he will continue to commit 
crimes over a long period.*! (11) The younger a person is, the shorter will be 


% Otto Pollak, “Criminality of Old Age,” Public Charities Association [of Pennsylvania] 
Herald, 22:4, November, 1945. See also Otto Pollak, “The Criminality of Old Age,” 
Journal of Criminal Psychopathy, 3 :213-235, October, 1941. 

** Gunnar Dahlberg, “A New Method of Crime Statistics Applied to the Population 
of Sweden,” Journal of Criminal Law and Criminology, 39 :327-341, September-October, 
1948; W. Norwood East, “Crime, Senescence and Senility,” Journal of Mental Science, 
90 :835-850, October, 1944. 

3! David O. Moberg, “Old Age and Crime,” Journal of Criminal Law, Criminology, 
and Police Science, 43:764-776, March-April, 1953; V. Fox, “Intelligence, Race, and 
Age as Selective Factors in Crime,” Journal of Criminal Law and Criminology, 37 3141-152, 
July-August, 1946, 

38 East, ‘Crime, Senescence and Senility,” op. cit. 

** Harold S. Frum, “Adult Criminal Offense Trends Following Juvenile Delinquency,” 
Journal of Criminal Law and Criminology, 49:29-49, May-June, 1958, 

40 Thorsten Sellin, The Criminality of Youth (Philadelphia: The American Law Institute, 
1940), p. 108. 
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the interval between his first and subsequent crimes.*? 

One of the theories presented as an explanation of the age ratios in crime 
is that they are due directly to biological traits such as physical strength and 
vigor: crimes are committed frequently by persons who are strong and 
active and infrequently by persons who are weak and passive. Another 
biological theory is that crimes are concentrated in three periods, ages three 
to six, fourteen to sixteen, and forty-two to forty-five, and that these periods 
are products of libidinal tides due to changes in the instincts of sex and 
aggression and to changes in the ego strength.“* A third biological theory is 
that inheritance is the direct cause; Goring stated that persons predisposed 
by heredity to crime commit crime at a very young age, while those with a 
weaker tendency delay longer. 

These biological theories obviously provide no explanation of many of 
the variations in the age ratios in crime; indeed, it may be said that they 
do not explain even one of the facts outlined above when that fact is con- 
sidered in its ramifications. On the other hand, all of these facts are consistent 
with the general theory that crime and criminality are products of social 
experiences and social interaction. It must be agreed, however, that the socio- 
logical theories of crime causation have not been sufficiently demonstrated 
as to any of these facts. 

Wọ SEX RATIOS IN CRIME. Statistical studies indicate that. delinquency 
and crime are very closely associated with sex status. The male sex has a 
great excess of crimes in all nations, all communities within a nation, all age 
groups, all periods in history for which organized statistics are available 
and all types of crimes except those which are somewhat intimately related 
to the female sex, such as abortion and infanticide. In the United States at 
present, approximately ten times as many males as females are arrested, 
fourteen times as many committed to all types of correctional institutions, 
and twenty times as many committed to state and federal prisons and 
reformatories. Approximately 85 percent of the delinquency cases in juvenile 
courts are boys. While these statistics certainly reflect a bias in favor of 
females, they are supported by statistics from sources other than the police 
and the courts.“ Death certificates indicated that males committed 88 


“ Sellin, op. cit.; Roland Grassberger, Die Teens (opel ar Probleme durch 
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43 This theory was eta by Phillip Roche, Secretary of the Philadelphia Psychiatric 
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percent of the 821 homicides occurring in ten North Carolina counties in one 
eleven-year period; 83 percent of the males and 71 percent of the females 
killed males.** A questionnaire study of two thousand school children resulted 
in the conclusion that girls have a stronger sense of honor than boys.*¢ 
Even if correction could be made for the statistical bias in favor of females, 
the male crime rate probably would still greatly exceed that of females.*? 
Some scholars have claimed that the higher rate of delinquency of the 
male sex is due to the biological characteristic of the male.** This conclusion 
has no more justification than the conclusion that a death rate of males 
by lightning six times as high as of females is due to the biological differences 
between the sexes. The variations in the sex ratios in crime are so great that 
they can be explained only by differences in the social positions and tradi- 
tions of the two sexes. First, the sex ratio in crime varies widely from one 
nation to another; male criminals are 342 times as numerous as females in 
Belgium and 2,744 times as numerous in Algiers and Tunis in proportion 
to the populations of the several groups. In Ceylon, 98 percent of the delin- 
quents placed on probation in 1946-1956 were male.*® The female crime 
rate shows some tendency to approach closest to the male in countries in 
which females have the greatest freedom and equality with males, such as 
Western Europe, Australia, and the United States, and to vary most from 
the male rate in countries in which females are closely supervised, such as 
Japan and Algiers.*° If countries existed in which females were politically 
and socially dominant, the female rate, according to this trend, should exceed 
the male rate." Second, the sex ratio in crime varies within any nation in 
relation to variations in the social positions of the sexes. In the United States 
the ratio is nearest to equality in the Southern states, where the Negro 
females show a close resemblance to Negro males in social positions. Rad- 
zinowicz found in an intensive analysis of Polish statistics that the sex ratio 
in crime ranged from 176 to 1163 in 42 groups which were based on age, 


4 Harold Garfinkel, “Research Note on Inter- and Intra-Racial Homicides,” Social 
Forces, 27:369-381, May, 1949. 

tt Robert Clark, “A Direct Study of the Child’s Sentiment of Honor,” International 
Journal of Ethics, 42:454-461, July, 1932. 

47 Cf. Otto Pollak, The Criminality of Women (Philadelphia: University of Pennsylvania 
Press, 1950), pp. 44-56, 154. 

“* See, for example, Stephen Schafer, “On the Proportions of the Criminality of Women,” 
Journal of Criminal Law and Criminology, 39 :77-78, May-June, 1948. 

* Ceylon Department of Census and Statistics, Juvenile Probationers in Ceylon (Ceylon: 
Government Press, 1957), p. 10. 

* E, Hacker, Kriminalstatistische und Kriminalaetiologische Berichte (Miskolc: Ludwig, 
1941); Commonwealth Immigration Advisory Council, Third Report of the Committee 
Established to Investigate Conduct of Migrants (Canberra: Commonwealth Government 
Printer, 1957), p. 14. 
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civil status, provinces, rural-urban composition, and religion.™ Third, the 
crime rate of females is closer to that of males in American cities than in 
small towns, and this presumably reflects an approach to equality in the 
cities. The ratio of male arrests to female arrests for crimes against the 
person in Massachusetts in 1957 was 5 to 1 in “towns,” most of which have 
f less than 12,000 population, and 17 to 1 in cities above 12,000; for offenses 
against property the ratio was 36 to 1 in towns and 11 to 1 in cities.** Fourth, 
the ratio of girl delinquents to boy delinquents varies from one section of a 
city to another. While areas with high delinquency rates in general show a 
larger proportion of girl delinquents than the areas with low delinquency 
rates, some of the high delinquency areas show very small proportions of 
girl delinquents.®* Fifth, some evidence that girls and boys are tending to 
approach equality in delinquency rates is available. The percentage of girl 
arraignments to all arraignments in the Children’s Court of New York City 
increased from 12.7 in 1907-1914 to 27.1 in 1923-1930. In 1938, females 
were 5 percent of the persons under age 18 whose arrests were reported to 
the FBI; in 1947 females were 10 percent,** and in 1957 they were 12.7 
percent.** On the other hand, Hacker’s study of the Canton of Zürich for 
the period 1834-1936 showed many variations but no unified trend for 
adult females; the percentage of female delinquents to all delinquents 
decreased generally from 1855 to 1875, increased generally from 1875 to 
1915, and then decreased from 1915 to 1936.57 Sixth, the female crime rate 
increases in war years, when women take over the occupations of men and 
in other ways approach social equality in men. Women in Germany and 
Austria had a conviction rate for theft during the First World War which 
was higher than the conviction rate of men for theft in the same countries 
in prewar years, and during World War II female crime rates increased 
tremendously in the United States, Sweden, England, and Denmark.** 
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Seventh, the comparative crime rates of males and females vary in different 
age-periods. The English statistics of convictions for indictable crimes in 
1958 show a sex ratio of 772 for all ages; however, for the ages under 17 the 
ratio is 1266, for the years 17-21 it is 850, and for the ages 21 and over it is 
589.°* In earlier years, these data were compiled for all age groups, and they 
indicated that after age 10 the two sexes became progressively more alike 
with advancing age until the age of 40, with little change thereafter. Hack- 
er’s statistics of convictions in eight European nations show the greatest 
difference between the sexes in the young-adult ages with smaller differences 
after 40 or 45 and with early childhood in two cases intermediate between 
the young-adults and the older ages. On the other hand, Dahlberg reports 
that in Sweden the sexes differ least in the rate of first convictions in the age 
period 20-25, when males have six times as many first convictions as females, 
that the difference becomes steadily greater with increasing age to the age 
40-45, when males have 24 times as many first convictions, and that the 
ratio is irregular after the age of 45, perhaps because of the small number 
of cases at those later ages.“ In the United States, the commitments to 
state prisons and reformatories are more nearly the same for the two sexes 
in early age and bécome progressively different with advancing age; thirteen 
times as many males as females are committed at ages 15-17, and twenty-six 
times as many in the ages 60-64. Since these variations are not the same 
from one nation to another, they obviously cannot be explained by biological 
differences in the sexes. Eighth, according to a small number of special 
studies, the ratio of males to females is lower among delinquents from 
broken homes than among delinquents from homes which are intact. That 
is, more delinquent girls than delinquent boys come from broken homes. 
It appears that boys are less dependent on the home for regulation of conduct 
thn are girls and that the break in the homes removes an impediment 
to delinquency which is greater for girls than for boys. Ninth, girls. with 
siblings who are all males have a higher rate of delinquency than girls with 
siblings who are all females or siblings who are mixed as to sex.®* 

Few, if any, other traits have as great statistical importance as does sex 
in differentiating criminals from non-criminals. Feeble-mindedness, psycho- 
pathies, and other personal traits are much less significant. But no one feels 
that he has an explanation of criminality when he learns that the criminal 
is male. It is obvious from the variations in the sex ratio in crime which have 
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been described that maleness is not significant in the causation of crime in 
itself but only as it indicates social position, supervision, and other social 
relations. Moreover, since boys and girls live in the same homes, in equal 
poverty, and with equally ignorant parents, and have the same neighborhoods 
which are equally lacking in facilities for organized recreation, these gross 
factors in the social environment cannot be considered as causes of delin- 
quency. The significant difference is in the social positions of the girls and 
women as compared with the boys and men, and the difference in social 
positions either determines the frequency and intensity of the delinquency 
and anti-delinquency patterns which impinge upon them or determines the 
frequency of opportunities for crimes which are available to them." Probably 
the most important difference is that the girls are supervised more carefully 
and behave in accordance with anti-criminal behavior patterns taught 
to them with greater care and consistency than in the case of boys, From 
infancy, girls are taught that they must be nice, while boys are taught that 
they must be rough and tough; a boy who approaches the behavior of 
girls is regarded as a “sissy.” This difference in care and supervision pre- 
sumably rested originally on the fact that the female sex is the one which be- 
comes pregnant. The personal and familial consequences Of illicit pregnancy 
leads to special protection of the girl not only in respect to sex behavior 
but also in respect to social codes in general.** Grosser has shown that 
stealing has a different functional significance for boys and girls; it can be 
integrated with and can express features of the masculine adolescent role, 
but it cannot do so for the basic features of the feminine role." 

> Conctusion. The general conclusion from this survey of the facts 
regarding physical and physiological conditions is that these conditions have 
not in any case been demonstrated to be a direct force in the production of 
crime or delinquency. On the contrary, it is apparent that these conditiéns 
are significant in crime causation only to the extent that they affect social 


interaction. 
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Chapter Seven 


Psychopathy and Crime 


A BELIEF WHICH is very widely held in America today is that criminal 
behavior is always due to some characteristic or trait of the personality and 
that this trait is in the nature of a general pathological condition which 
exists prior to the criminal behavior and is the cause of it. The Lombrosian 
theory that criminals constitute a distinct physical type has continued in 
America as a neo-Lombrosian theory, which maintains the same logic and 
substitutes psychopathological type for physical type. This neo-Lombrosian 
theory declares criminals to be psychopathic, and when one psychopathy 
proves to be inadequate as an explanation of crime, it merely retreats to 
another psychopathy. Some psychiatrists have found the explanation of crime 
in mental defectiveness, others in schizophrenia, others in psychopathic 
personality, and others in a composite group of psychopathies. However, 
psychiatrists differ as to the importance of these pathological traits; some 
assert that practically all criminals are psychopathic, others assert that 10 
percent or even less are psychopathic. 

The mental pathologies have been classified in many ways. One of the 
simpler classifications includes three groups, namely, mental defect or feeble- 
mindedness, psychosis or insanity, and neuropathic conditions, which include 
epilepsy, post-encephalitic personality, psychopathic personality, and the 
psychoneuroses. 

> MENTAL DEFECT. Mental defect has been used by a few authors almost 
as a specific explanation of crime. Their theory includes these propositions : 
first, almost all criminals are feeble-minded ; second, feeble-minded persons 
commit crimes, in the absence of special inhibiting conditions, because 
they do not have sufficient intelligence to appreciate the reasons for laws 
and the consequences of violations of law; third, feeble-mindedness is 
inherited as a unit character in accordance with Mendel’s law of heredity ; 
fourth, a policy of sterilization or segregation of the feeble-minded 
is the only effective method of preventing crime and of dealing with 
criminals. 
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This statement of the theory does not include the many exceptions made 
by various authors, and perhaps is unfair even to Harry H. Goddard, who 
was in the early period the most extreme adherent of this theory. He stated 
in 1919: 


Every investigation of the mentality of criminals, misdemeanants, delinquents, and other 
antisocial groups has proven beyond the possibility of contradiction that nearly all persons 
in these classes, and in some cases all, are of low mentality. . . .It is no longer to be denied 
that the greatest single cause of delinquency and crime is lowgrade mentality, much of it 
within the limits of feeble-mindedness.* 


And in another connection, he said that the feeble-mindedness of a delinquent 
fully explained the delinquency.? 

An attempt was made in 1928 and 1929 to assemble the results of all 
intelligence tests of criminals and determine what conclusions were justified.* 
The following conclusions were derived from an analysis of approximately 
350 reports of this nature, which included tests of approximately 175,000 
criminals and delinquents. First, the proportion of delinquents diagnosed 
feeble-minded desreased from more than 50 percent in the average study 
made in the period 1910-1914 to 20 percent in the period 1925-1928. Second, 
wide variations in the results of tests given in the last two decades are found, 
and these variations are much more likely to reflect the methods of the 
testers than the intelligence of the criminals. Third, when allowance is made 
for the selection involved in arrest, conviction, and imprisonment, the 
distribution of intelligence scores of delinquents is very similar to the distri- 
bution of intelligence scores of the general population. Zeleny, after equating 
the procedures of different testers, concluded that the ratio of delinquents 
ead general population in respect to mental deficiency was about 1.2 to 1.4 
Fourth, the studies of groups of feeble-minded persons in the community 
do not show an excess of delinquency among them, as compared with the 
normal population. Fifth, feeble-minded prisoners have about the same 
disciplinary records in prisons as other ‘prisoners. Sixth, feeble-minded 
offenders are successful on parole about as frequently as other parolees. 
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Seventh, feeble-minded offenders become recidivists with about the same 
frequency as other offenders. Eighth, persons convicted of sex crimes are 
more likely to be feeble-minded than persons convicted of other crimes. 
In general, this analysis shows that the relationship between crime and 
feeble-mindedness is comparatively slight. Certainly intelligence is not as 
closely correlated with crime as are age and sex. This does not, however, 
mean that it may not be a very important condition in individual 
cases. 

The most extensive survey of the literature on the general relation between 
morality and intellect was made by Miss Chassell. Her conclusion is that 
the relation is positive but low, with correlations usually between 0.10 and 
0.39. The only significant point of difference from the survey described 
above is on the fourth point, for she reports that feeble-minded groups in 
the community have an unusually large number of delinquencies.* Further 
evidence on this point was recently supplied by Kennedy, who compared 
256 morons and a matched control group of 129 non-morons and concluded 
that morons had a higher rate of arrest and also of recidivism than had 
non-morons.* The difficulty with this study, however is that the parents 
and other family members of the morons also had a higher arrest rate than 
the family members of the non-morons. Thus the control group was not 
matched with the moron group in certain essential respects and the higher 
arrest rate of the morons may be due to their family associations rather 
than to their I.Q.’s. 

The proposition that feeble-mindedness is inherited as a unit characteristic 
has now been generally abandoned. Intelligence as measured by tests has 
been proved to be modifiable, as is shown both by retesting of identical 
individuals and by comparisons of foster children reared in differnt, 
environments.” 

Recent psychological thought regarding the relationship between mental 
deficiency and crime tends to parallel that of Coleman, who makes the 
following statement: 


5 Clara F, Chassell, The Relation between Morality and Intellect (New York: Columbia 
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Popular opinion, based on outdated psychological findings, has it that the great majority 
of inmates of penal institutions are mentally defective and that mentally defective indi- 
viduals are especially prone to criminal behavior. Indeed, one of the major reasons why 
jnstitutionalization was first recommended for the mental defective was to protect society 
from his supposed ‘‘criminal propensities.” More recent psychological evidence has con- 
clusively demonstrated, however, that inferior mentality is neither the specific cause nor 
the outstanding factor in crime and delinquency. Although a higher percentage of delinquent 
children come from the ranks of the mentally defective, particularly from those of border- 
line intelligence, it is not the mental deficiency per se but the inability of the child to make 
adequate school or social adjustments that usually results in his delinquency.* 


Yọ Psycuoses. Although mental disease has been studied for many 
generations, much disagreement still prevails regarding definitions, classi- 
fications, causes, methods of diagnosis, therapy, extent in the general popu- 
lation, and frequency in the criminal population. It is not one disease but a 
large number of diseases, differing from each other as much as bronchitis 
differs from tuberculosis. Paresis is a fairly well-established disease with 
clear symptoms and demonstrable organic origin, but schizophrenia is extre- 
mely indefinite in regard to both symptoms and origin. Increasing emphasis 
is being placed on the role of social relations in the etiology of many 
of the psychoses. In a pioneering work along this line, Faris and Dunham 
studied the residences of psychotic patients received in the public and private 
hospitals of Illinois and showed a definite relationship between social 
organization and the incidence of psychoses. Generally, they found that the 
previous places of residence clustered around the center of the city and 
decreased in frequency toward the city limits. Moreover, they found that all 
psychoses did not follow the same pattern of distribution, that one type of 
social organization tended to produce schizophrenia, another type to produce 

“manic-depressive disorders.” Another investigator has emphasized that delu- 
sional ideas and abnormal reaction patterns are transferred from one 
person to another, and that this phenomenon is found among persons 
in close and prolonged personal contact, even when there is no blood 
telationship.’° 


$ From Abnormal Psychology and Modern Life, pp. 476-477, by James C. Coleman. 
Copyright, 1950, by Scott, Foresman and Company and reprinted with their 
permission. 

*R. E, L. Faris and H. W. Dunham, Mental Disorders in Urban Areas: An Ecological 
Study of Schizophrenia and Other Psychoses (Chicago: University of Chicago Press, 1939). 
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The major characteristic which psychotics have in common is complete 
breakdown or severe impairment of the means of communication; they lose 
contact with “reality.” They sometimes are completely isolated from the 
values of their social groups and, in fact, do not maintain membership in 
social groups. In other cases, the isolation is less extreme. Naturally, many 
psychotics do not manage their lives in a way considered satisfactory by 
most persons, and they sometimes get into trouble with the law. The 
psychoses may produce social harms in various ways. An hallucinatory voice 
may repeat a command to kill and the voice may finally be obeyed. An 
innocent person may be attacked as a means of revenge for or defense against 
an imagined misdeed. However, only some of the persons classed as psychotic 
are dangerous, and certainly not all psychotic persons are hospitalized. 
Psychiatric examinations of criminals on admission to state prisons generally 
show not more than 5 percent to be psychotic, and in many institutions 
less than 1 percent. This variation is affected both by the preconceptions 
of the psychiatrists and by variations in the manner of handling defendants 
who plead that they are “insane,” not “criminal.” In one clinic, no delinquent 
was diagnosed as.‘‘normal,” on the strange ground that “normality 
is a vague concept because everybody simply projects ‘his own ideal of 
| perfection into it.”!! Offenders admitted to houses of correction and to 
i jails have a slightly higher rate of psychoses than those admitted to prisons. 
i 
i 


Even so, the rate is seldom higher than 5 percent of the admissions and in 
many studies is reported to be about 2 percent. The offenders in these 
institutions often have alcoholic psychoses, from which they may quickly 
recover. Moreover, when the harms committed are not serious the court is 
not as likely to declare a defendant “insane” and commit him to a hospital 
rather than to a penal institution. The fact that a criminal is psychotic does 
not mean that his crime was due to his psychosis. Silverman reported that 
the social backgrounds of 500 psychotic inmates of the Federal Medical 
Center were remarkably similar to those of non-psychotic federal prisoners."* 
However, he did find that psychotic prisoners were considerably different 
from psychotic persons outside prisons. This suggests that the social back- 
grounds which produced criminal behavior in the non-psychotic prisoners 
also produced criminal behavior in the psychotic prisoners. 

Many psychotic persons do not commit crimes or legal harms of any 
kind. This has been demonstrated in two organized research studies. Dunham 


1 Pierre Rube, “Psychiatric Clinic for Adolescent Delinquents,” Quarterly Journal 
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in a study of 870 male schizophrenic patients aged 15-29 in Illinois 
hospitals, found that only 24 percent had records of juvenile delinquency 
or adult crime and a large proportion of these records were for minor 
offenses; approximately 20 percent of these records were in connection with 
the current commitment to the hospitals; the paranoid had a significantly 
higher rate of crime than the catatonic.'* A similar study of 1,262 patients 
in the Eloise State Hospital in Michigan showed that 21.1 percent had 
records of definite crimes, and an additional 4.4 percent had records of 
threatened or attempted crimes, making a total of 25.5 percent for whom 
such behavior was recorded; of these 39 percent had the recorded behavior 
before the recognized onset of mental disease, 61 percent after the onset.” 
The law-abiding behavior of most psychotics is explained partly by the 
types of psychoses, partly by the fact that their characters and inclinations 
were law-abiding prior to the onset of the psychosis and somehow persisted 
after the mental disturbance occurred. 

Research on the exact role of psychoses in crime is complicated by the 
fact that a person who is “insane” at the time he commits a legally-forbidden 
harm does not commit a crime. A person charged with a crime may defend 
himself in court by showing that he was insane at the time the act occurred, 
just as another person may plead that his act occurred in self defense. This 
means, for example, that one who is insane at the time he kills another has 
committed no crime; he is committed to a hospital for treatment rather than 
to a prison for punishment. Hence, if the legal concept “insanity” were 
synonymous with the psychiatric term “psychosis” there would be no pro- 
blem regarding the role of the psychoses in criminality, for persons would be 
either psychotic or criminal. In the current medico-legal situation, however, 
“insanity” differs from what many psychiatrists have in mind when they 
-speak of “psychoses.” Consequently a court may find a defendant to be 
criminal (i.e., “not insane” and guilty), while a psychiatrist may diagnose 
the same defendant as schizophrenic or, generally, psychotic. 

Generally, “insanity” is used to describe legally harmful behavior perpet- 
rated under circumstances in which the actor did not know the nature 
or quality of his act or did not know right from wrong. This rule for deter- 
mining insanity was formulated in England in 1843 and is known as the 
“M’Naghten Rule.” Most psychiatrists hold that it does not incorporate 
the many advances in their profession since that time. The most frequent 
argument against it is that in some kinds of behavior the actor does know 
right from wrong but nevertheless exhibits the harmful behavior because it 


13 H. Warren Dunham, “The Schizophrene and Criminal Behavior,” American Socio- 
logical Review, 4:352-361, June, 1939. 

u Milton H. Erickson, “Criminality in a Group of Male Psychiatric Patients,” Mental 
Hygiene, 22:459-476, July, 1938. 
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is prompted “from within” by a force which he is powerless to resist.™ This 
argument has had some effect on criminal law theory, for at present the 
courts of about fourteen states hold that punishment for perpetration of a 
legal harm can be avoided by showing that, while the defendant knew right 
from wrong, his behavior was prompted by an “‘irresistible impulse.’** In 
1954 the Court of Appeals in the District of Columbia rejected the 
M’Naghten Rule for determining insanity, holding simply that a defendant 
is not criminally responsible if his act was the product of “mental disease or 
mental defect.”!? In most states, however, the vagueness of both the criminal 
law concepts and psychiatric concepts allows some criminals to be declared 
“insane,” and thereby to escape punishment; and it allows some psychotics 
to be punished for crime rather than treated for mental disease. 

During the last generation, development of the electroencephalograph 
technique, a recording of a so-called “brain wave,” has enabled researchers 
to compare delinquents and criminals with psychotics without actually 
declaring the delinquents to be psychotic or insane. The results of the tests 
of delinquents and criminals have been inconclusive, some studies reporting 
that almost all of the delinquents tested showed abnormal electroencepha- 
lograms, other studies reporting no significant differences between 
delinquents and non-delinquents.* Silverman found that electroencepha- 
logram abnormalities were no more frequent among psychotic criminals than 
among non-criminal psychotics and concluded that the electroencephalogram 
was therefore not significant in relation to criminality.'* 


1 See Manfred S. Guttmacher and Henry Weihofen, Psychiatry and the Law (New 
York: Norton, 1952), pp. 401-423; and Donald R. Cressey, “The Differential Associa- 
tion Theory and Compulsive Crime,” Journal of Criminal Law, Criminology, and Police 
Science, 45:29-40, May-June, 1954. 

34E, R. Keedy, “Irresistible Impulse as a Defense in Criminal Law,” University of. 
Pennsylvania Law Review, 100:956-993, May, 1952. 

1t Durham v. United States, 214 F 2d 862-876. 

18 See H. H. Jasper, P. Solomon, and C. Bradley, “Blectroencephalographic Analysis 
of Behavior Problem Children,” American Journal of Psychiatry, 95 641-658, November, 
1938; W. T. Brown and C, I. Solomon, “Delinquency and the Electroencephalograph,” 
American Journal of Psychiatry, 98:499-S03, January, 1942; D. B. Lindsley and K, K. 
Cutts, "Electroencephalograms of *Constitutionality Inferior’ and Behavior Problem 
Children,” Archives of Neurology and Psychiatry, 44:1199-1212, December, 1940; R. L. 
Jenkins and B. L. Pacella, “Electroencephalographic Studies of Delinquent rd 


B. K. Bagchi, and Wilfred Bloomberg, “Electroencephalographic Study of Criminals,” 
‘American Journal of Psychiatry, 102:294-298, November, 1945; C. A. Miller and Margaret 
Lennox, “‘Electroencephalography in Behavior Problem Children,” Journal of Pediatrics, 
33:753-761, December, 1948; R. S. Hodge, “Delinquency and Epilepsy: A Clinical and 
Electrophysiological Note,” Journal of Mental Science, 94:439-443, April, 1948; Dennis 
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graphy,” Journal of Mental Science, 98 :23-43, January, 1952. 
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> PosT-ENCEPHALTIC PERSONALITY. Epidemic encephalitis or encephalitis 
lethargica is relatively recent as a classified disease. This disease produces 
lesions in the central nervous system and after-effects in the form of 
behavior problems, especially if the patient is a child. The primary effect 
is lethargy, retardation, and irritability. Quarrels, thefts, truancy, and 
other disorders of behavior are reported frequently. There is, however, 
little evidence regarding the proportion of cases of this disease in which 
behavior disorders appear and continue beyond the period of the primary 
sickness. It has been believed by certain psychiatrists that subsequent 
behavior disorders are almost universal, and they have suggested that many 
other delinquents may have become disorganized as a result of the disease, 
though the disease was not recognized as such. If this be true, it is possible 
that many other children may have had the disease, not recognized as such, 
and have had no sequelae in the form of behavior problems. 

This disease is regarded as very significant because it is taken as evidence 
that injuries to the neural system produce delinquency. As a matter of fact, 
however, the explanation is not simple. There is the direct physiological 
theory that the lesions in the central nervous system produce irritability and 
reduce efficiency and inhibitions, and consequently the child acts impulsively. 
These effects persist beyond the acute state of the disease because of habit 
formation. A second is that the inferiority resulting from the lesions in the 
central nervous system lowers the status of the child, and the criticisms of 
parents and teachers when the child does not do as well as previously drive 
the child desperate. When the child is placed in a group of other post- 
encephalitic children, from whom less is expected, the feeling of inferiority is 
overcome and the behavior improves.?° Another theory is that those ence- 
phalitic patients who manifest subsequent behavior difficulties are members 
oi families or groups which manifest behavior problems such as psychosis, 
drunkenness, and criminality. In fact, explanation of the behavior disorders 
following this disease is not certain, though the injury to the nervous system 
is evidently of great significance. Also, it is probable that the person’s 
behavior is affected by emotional changes and the reactions of others to 
these changes, rather than by intellectual deterioration." 

> PSYCHOPATHIC PERSONALITY. The terms “psychopath,” ‘‘psycho- 
pathic personality,” and “constitutional psychopathic inferior” are used 
with little or no differentiation to refer to persons who are regarded as 


* For a description of an interesting experiment in the re-education of postencephalitic 
children, see Earl D. Bond and Kenneth E. Appel, The Treatment of Behavior Disorders 
Following Encephalitis (New York: Commonwealth Fund, 1931). Earl D. Bond and 
L. H. Smith, ‘‘Post-encephalitic Behavior Disorders,” American Journal of Psychiatry, 
92:17-31, July, 1935. 
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emotionally abnormal but who do not manifest the break with reality that 
characterizes psychotics. Some psychiatrists have classified psychopathic 
personalities in three groups—the egocentric, the inadequate, and the vaga- 
bond—and many descriptive terms have been applied to each category, 
Others classify them into schizoid types, paranoid types, cyclothymic types, 
sexual deviants, alcoholics, and drug addicts.** The method of diagnosing 
psychopathic personality is not at all standardized or objective; conse- 
quently, a person may be psychopathic or not, depending upon the 
preconceptions of the person making the examination. Because it is difficult to 
define or identify a psychopath, the label “psychopathic personality” can 
be applied to almost anyone. Investigators who are convinced that all, or 
almost all, criminals must have “bad” personalities can attribute the crimi- 
nality of persons showing no ordinary psychoses or neuroses to psychopathic 
personality. Indeed, “delinquency of one kind or another constitutes the 
most frequently utilized symptomatic basis for diagnosis of psychopathic 
personality.”** The concept is often designated a “‘waste-basket category” 
into which not-otherwise-explicable criminal behavior is tossed. Preu has 
made the following statement regarding the concept: 


The term “psychopathic personality,” as commonly understood, is useless in psychiatric 
research, It is a diagnosis of convenience arrived at by a process of exclusion. It does not 
refer to a specific behavorial entity. It serves as a scrapbasket to which is relegated a group 
of otherwise unclassified personality disorders and problems. 


The vagueness of the term as used in criminology is indicated by the fact 
that under the administration of one psychiatrist 98 percent of the inmates 
admitted to the state prison of Illinois were diagnosed as psychopatlit0 rr 
personalities, while in similar institutions with different psychiatrists not more 
than 5 percent were so diagnosed. Vagueness in diagnosis also has been 
indicated by Sheldon who, speaking of 200 boys in a social agency in Boston, 
declared that it was not uncommon to find that as many as a dozen different 
psychiatric diagnoses and interpretations had been made on a youngster. 
Moreover, diagnoses of some boys were contradictory, and others had been 


22 Walter Bromberg and Charles B. Thompson, “The Relation of Psychosis, Mental 
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given “all the possible diagnoses.”** Numerous persons have attempted to 
define the concept “psychopathic personality” with some degree of rigor and 
to account for the formation of psychopathic personalities.** 

The most careful investigations of psychopathic personalities among 
criminals have been made by Cason. In reviewing the literature, he found 
202 terms which have been used more or less synonymously with the term 
“*psychopath.”?? He then counted 55 “traits or characteristics” which are 
generally held to be present among psychopaths, and 30 behaviors which 
are frequently characterized as “forms of psychopathic behavior.” A study | 
of the inmates held at the Psychopathic Unit of the Federal Medical Center 
revealed that some inmates exhibited many of the 30 different forms of 
psychopathic behavior, and some had few of the behaviors. He selected two | 
groups—the 23 inmates having the largest number of the psychopathic 
behaviors and the 29 inmates having the smallest number—and determined 
the frequency with which each of the 55 traits or characteristics appeared in 
each group. He found that 47 of the 55 traits had no statistical significance | 
in differentiating the most psychopathic from the least psychopathic, and i 
of the eight remaining traits six were just barely significant. With the excep- | 
tion of the two traits—intolerance and making threats—the traits which 
are generally regarded as characterizing the psychopaths were not as useful 
in differentiating the most psychopathic from the least psychopathic as were | 
the facts that a person was born in the Eastern states, had engaged in farming, 
or had violated the Dyer Act against automobile thefts.*® These studies A 
seem to justify a conclusion that the concept “psychopathic personality” is | 
as useless in the interpretation of criminal behavior as was the older concept | 
“moral imbecile” which has been completely discarded by scholars in 

== “this field. 


3$ William H. Sheldon, Varieties of Delinquent Youth: An Introduction to Constitutional 
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In another study, Cason and Pescor compared 500 prisoners in the Federal 
Medical Center who had been diagnosed as psychopaths with all federal 
prisoners and with the civilian population of the United States. Among 
other things, they found that the psychopathic prisoners were very much 
concentrated in the age group 20-29, in comparison both with all federal 
prisoners and with the civilian population.?* This is extremely significant, 
for it indicates that people cease to be psychopathic after they pass the age 
of thirty, or that psychopathic persons stop committing federal crimes after 
the age of thirty, or that psychiatrists do not characterize older persons as 
psychopaths as readily as they do younger persons. No theory of psycho- 
pathy adequately accounts for the first two interpretations. Gough’s theory 
that the psychopath is deficient in role-playing abilities probably offers the 
most promising research leads in this connection.** 

During the last fifteen years several states have become panic-striken 
because of a small number of serious sexual attacks, and their legislatures 
have hurriedly enacted “‘sexual psychopath” laws. These laws have spread 
through certain sections of the United States. No one has been able to 
identify a sexual psychopath any more than any other psychopath, and as 
a result the laws have been absurd in principle and futile in operation.” 

> OTHER PERSONALITY DEVIATIONS. Emotional instability and other 
traits of personality have been studied by psychologists and psychiatrists 
independently of the concept of psychopathic personality, and delinquent 
behavior is frequently attributed to one or more of these traits. One of the 
principal research procedures of psychologists has been to give a personality 
test to a group of delinquents and then to compare their scores with the 
scores of a control group composed of non-criminals. Dozens of tests, rating 
scales, and other devices for measuring these traits have been us 
Studies have been made of instincts, emotions, moods, temperaments, moral 
judgments, ethical discriminations, as well as of such specific tendencies as 
aggressiveness, caution, conformity, conscientiousness, deception, self-as- 
surance, social resistance suggestibility, and many others. Thomas stated 
that if these tests had really measured the things they were intended to 
measure, our knowledge of and control over human nature would be nearly 

2° Hulsey Cason and M. J. Pescor, “A Statistical Study of 500 Psychopathic Prisoners,” 
Public Health Reports, 61:557-574, April 19, 1946; see also Hulsey Cason and M. J. 
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Federal Offenders,” Journal of Criminal Law and Criminology, 37:236-238, September- 
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complete, but that as a matter of fact the units are not adequately defined, 
the tests do not measure the things they purport to measure, and the results 
have not been validated by reference to other data.** Some psychiatrists 
who have attempted to avoid the vagueness of the psychopathic personality 
concept have merely substituted personality deviations of various kinds. 
For example, of the 2,537 individuals coming before the Psychiatric Clinic 
of the New York City Court of General Sessions in 1948, 19.4 percent were 
diagnosed as psychopathic, but 76.1 percent were found to have personality 
deviations such as aggressiveness, emotional instability, and shiftlessness.** 
However, no personality tests were utilized, and the technique for locating 
such deviations is not precisely described. Moreover, there is no assurance 
that the deviations found among the criminals would not also be found 
among the general population. 

Schuessler and Cressey summarized the results of all studies in which 
the personality test scores of delinquents and criminals were compared with 
the scores of control groups. In the 113 studies of this kind, the whole 
Tange of traits was included and also the whole range of tests, including the 
Rorschach and other projective tests. One conclusion of their analysis was 
that not a single trait was shown in this series of studies to be more charac- 
teristic of delinquents than of non-delinquents. The general observation 
was that “the doubtful validity of many of the obtained differences, as well 
as the lack of consistency in the combined results, makes it impossible to 
conclude from these data that criminality and personality elements are 
associated.”** Recent studies using the Minnesota Multiphasic Personality 
Inventory have shown differences between delinquents and non-delinquents 
in some instances but not in others.** 

__A thoughtful study of delinquents from the point of view of personality 
“has been made by Jenkins and Hewitt, who found various kinds and 
degrees of “inhibition” among their subjects.** The inadequacy of this study 
from the point of view of a theory of criminal behavior is that it is not 
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directed at an explanation of the delinquent behavior. A similar analysis of 
non-delinquents would probably result in the same finding of overinhibited 
and underinhibited persons, and persons inhibited with reference to ingroups 
but not to others. Consequently, the study gives no aid in under- 
standing which persons engage in delinquent behavior, although it should 
be useful in the efforts to rehabilitate delinquents and non-delinquents.*” 

One of the concepts which is most frequently used in connection with 
deviations in personality, regardless of whether these are labeled psychopathy 
or not, is frustration. It is assumed that a person is frustrated, that frustration 
results in emotional disturbance which produces aggression, and that 
delinquency is the consequence. The belief that aggression is a necessary con- 
sequence of frustration is certainly incorrect,** and the belief that aggression 
has some necessary connection with delinquency is equally incorrect. If one 
were to select the tenth of the population which is most aggressive, assuming 
that aggression could be measured, it is not all certain that this aggressive 
population would contain an unusual proportion of criminals. 

The best general study of personal traits in relation to delinquency was 
made by Healy and Bronner.*® This was an analysis of 105 delinquents 
treated over a three-year period in three clinics, in comparison with 105 
non-delinquent siblings who lived in the same homes and neighborhoods 
and were matched with the delinquents, so far as possible, by age and sex. 
This study resulted in the finding that 91 percent of the delinquents and 
only 13 percent of their non-delinquent siblings had deep emotional distur- 
bances. This difference is striking and has been regarded by some scholars 
as final and indubitable proof that delinquency is due largely to emotional 
disturbance. However, this interpretation is open to question for the 
following reasons: First, the difference between the delinquents and their 
non-delinquent siblings is probably exaggerated. The staff in these clinics 
was composed almost entirely of psychiatrists and psychiatric social workers, 
who have been predisposed to an interpretation of delinquency in terms 
of emotional disturbance. Since the tests of emotional disturbance are not 
standardized, these staff members cannot easily check on their preconcep- 
tions. Also the staff became much better acquainted with the delinquents 
than with the non-delinquents, since they carried on three-year treatment 
programs for delinquents and on that account would be more likely to 
discover the emotional disturbances of the delinquents. The inadequacy of the 
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investigations of the non-delinquents is revealed by the report that only 21 
percent of them were “even mildly delinquent.” * In a sample of university 
students in classes in criminology over a fifteen-year period at least 98 percent 
report that they were at least “mildly delinquent” in chilhood. Second, the 
emotional disturbance, even if not exaggerated, is not demonstrated to be 
the cause of the delinquent behavior; the delinquent behavior may cause 
the emotional disturbance. No organized effort was made in this study to 
determine whether the emotional disturbance preceded the delinquent 
behavior. Third, the process by which emotional disturbance produces 
delinquent behavior is not adequately investigated. The argument is: a child 
is emotionally disturbed, so he commits a delinquent act. Emotional distur- 
bance, however, does not in itself explain delinquent behavior, as is shown 
by the 13 percent of the non-delinquents who were emotionally disturbed, 
and by the fact that there is no correlation between the frequency 
of emotional instability among school children and delinquency rates of 
school districts.“* The alternative hypothesis is that emotional disturbance 
produces delinquency when it isolates a person from the law-abiding group 
and decreases the prestige of this group, or when it throws an individual 
into contact with delinquent groups. Under the same conditions of associa- 
tion, delinquent behavior results in those who are not emotionally disturbed. 
The girls in these homes are presumably emotionally disturbed as frequently 
as the boys, but they are not so frequently delinquent. 

Y% AtconotisM. Alcoholism is significant in criminology in two 
respects. First, it may be a crime in itself or may be directly related to viola- 
tions of certain laws such as those prohibiting public intoxication and 
drunken driving. Second, it may indirectly contribute to the violations of 
other laws, such as those prohibiting murder, rape, assault and battery, 

agrancy, and non-support of families.** It is probable that alcoholism is 
not frequently associated with the more serious felonies, but it certainly does 
frequently result in vagrancy and non-support of families. In this case, it is 
not so much that alcohol releases aggressions as that it reduces productive 
abilities and interests and results in appropriation of earnings for the 
satisfaction of the craving rather than for support of the family. 

Two major problems for a theory of criminal behavior are posed by the 
alcoholic criminal. The first of these is whether a person who is under the 
influence of alcohol will violate laws which he would not violate if he were 
not under that influence; if he does violate the law under such circumstances, 
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he may not be acting under the influence of differential association. No 
clear-cut research work has been done on this problem, and no definite 
answer can be given. However, considerable information which points in 
the direction of a negative answer is available. It is known that when people 
in certain areas become intoxicated, they are almost certain to start fights 
and violate criminal laws; this is particularly true of the lower socio- 
economic class. On the other hand, intoxication in other parts of American 
society may result only in singing, exchange of dirty stories, or crying. 
These differences appear to operate in larger groups and do not merely 
differentiate one person from another. Furthermore, it may be said that 
even if a person, without change in his associations, acts differently when 
under the influence of alcohol than at other times, this may conceivably be 
because he has learned from association with others certain ways of acting 
when intoxicated. He may have learned that when he is becoming intoxi- 
cated he should act gay and consequently he begins to sing, or he may have 
learned that he should act tough and consequently he picks a fight. And he 
may have learned that intoxication is a good excuse or rationalization for 
behavior which would be regarded as inexcusable otherwise. 

The second problem is whether alcoholism is a form of psychopathy. 
Many psychiatrists in making classifications of psychopathies interpret 
alcoholism as a form of vagabondage, or an abnormal method of escaping 
from reality. Scores of papers have been written from the point of view of this 
interpretation, and it may be regarded as a generally accepted belief of 
psychiatrists. As a matter of fact, it has never been demonstrated, and the 
concept of escape is so vague that it cannot readily be tested. Moreover, 
it has been believed that the person who becomes alcoholic does so because 
of certain traits in his personality. An analysis has been made, however, of u, 
all the available studies in which alcoholics have been given personality 
tests in comparison with non-alcoholics or with the general population, and 
one conclusion from this analysis is that the alcoholics have not been demons- 
trated to have any trait or traits which differentiate them from non- 
alcoholics. Particularly, the Rorschach tests, which have been used more 
frequently in tests of alcoholics than any other tests, fail completely to 
arrive at any consistent result. Another conclusion which may be drawn from 
the studies is that there is no such thing as a pre-alcoholic personality, that 
is, a type of person who is more likely than others to become an alcoholic. 
Further evidence that alcoholism is not primarily an expression of personal 
pathology is found in the fact that the Alcoholic Anonymous organization 
has had some success in treating alcoholics. Although it can be argued that 
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only the alcoholics without personal pathologies join the organization, those 
who do interact with ex-alcoholics gain assistance in overcoming their 
craving for alcohol. Alcoholics Anonymous has demonstrated that it is not 
necessary to attempt to find and treat some underlying defect in the alco- 
holic’s personality. Another method of dealing with alcoholism is a drug 
called antibuse. Although some psychiatrists insist that this drug must 
always be administered along with accompanying psychiatric treatment in 
order to be successful, evidence is accumulating that the drug is quite as 
successful when no attention is paid to personality as when accompanied 
by psychiatric treatment. 

Y% Narcotic DRUGS. Drug addiction, like alcoholic intoxication, is 
often regarded as a symptom of psychopathy ; drug addiction is presented in 
some reports as one of the classes of psychopathies, co-ordinate with paresis 
and schizophrenia. The discussion of narcotic addiction is included in this 
chapter on psychopathic traits and criminal behavior as a matter of conve- 
nience rather than of logic, for narcotic addiction is certainly not one of 
the psychopathies. Lindesmith has shown conclusively that no distinction 
can be made between psychopathic and normal persons in the genesis of 
drug addiction. Any person may begin to use narcotic drugs casually, either 
from motives of curiosity and observance of folkways in variant cultures or 
in complete ignorance of the fact that they are using narcotic drugs, which 
happened especially in earlier generations in connection with medical pres- 
criptions and patent medicines for digestive ailments. Any person, regardless 
of the traits of his personality, who thus uses narcotic drugs casually until 
he suffers distress when the drugs are withdrawn and who becomes aware 
of the relation between his distress and the withdrawal of the drugs is a 

g addict. Psychopathic and normal persons behave in uniform ways 
in this respect.‘ 

Narcotic drugs are often said to be factors in the genesis of criminal 
behavior. The general tendency during the last generation has been to 
minimize the importance of narcotic drugs in this respect, especially so far as 
serious crimes are concerned. Sandoz was able to secure the life histories of 
sixty persons addicted to morphine. Of these, forty-two had never been 
arrested before addiction to drugs, and after addiction had an average num- 
ber of arrests of 8.2 each; the other eighteen persons had an average of 2.8 
arrests prior to addiction and 8.3 after addiction. For the group as a whole, 
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the average number of arrests prior to addiction was 0.8 each, after addiction 
8.2 each, of which 5.5 were for offenses other than violation of the drug 
law.*® These arrests for other offenses than violation of the drug law were 
principally for petty thefts and vagrancy. This study, which is too limited 
to be conclusive, suggests that petty crimes are increased considerably by 
drug addiction. 

A precise definition of the process by which narcotic drugs are related to 
criminal behavior has not been made. The popular belief that these drugs 
make their users reckless and violent is certainly not correct. The opiates, 
in fact, have the opposite effect. Cocaine, which should be distinguished 
from the opiates, is an excitant and it is reported that gangsters sometimes 
take this drug prior to their crimes for the purpose of driving them into 
reckless behavior. Even though this be true, the criminal behavior is esta- 
blished before the drug is used. Moreover, cocaine is used very seldom in 
comparison with the opiates. A second process which has been suggested 
is that narcotic addiction produces physical and mental deterioration and 
therefore reduces the addict’s income; at the same time the drug habit 
demands a continuous supply of expensive drugs, with food and other neces- 
sities sacrificed in order to secure the drugs. The petty thefts by drug addicts 
are therefore said to be due to economic necessity. It is doubtful whether 
this simple explanation is adequate. All persons have needs; some persons 
satisfy their needs by legal methods and some by illegal methods and neither 
the fact nor the size of the need seems to differentiate the illegal methods 
from the legal methods. A third hypothesis is that the person who becomes 
a drug addict loses his economic efficiency and his previous associates ; 
he is driven into the underworld in order to secure a supply of narcotic 
drugs and there he associates with other underworld characters, through 
whom he is inducted into petty larceny and other illegal methods by whiči== 
he can acquire a supply of drugs. If he were driven into the underworld 
for any other reason, he would acquire the same associates and the same 
tendencies to commit crimes. 

Yp PSYCHOANALYTIC THEORY. A large proportion of professional 
persons working with delinquents and criminals use some form of psycho- 
analytic theory in their explanations of criminality. There really are many 
psychoanalytic theories; not one, but all emphasize unconscious emotional 
difficulties of some kind in the causation of crime. The conventional Freudian 
theory contends that the mind is composed of three portions or parts: 
id, ego, and super-ego. The id consists of instincts, “original tendencies,” 
or “impulses” which are possessed at birth. The id impulses are not adapted 
to social life and must be repressed or expressed in socially acceptable ways 

“ C, E. Sandoz, “Report on Morphinism to the Municipal Court of Boston,” Journal 
of Criminal Law and Criminology, 13:43, May-June, 1922, 
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if one is to maintain himself in social life. Basically, this is a frustration of 
drives common to all men. The super-ego is the embodiment of the moral 
codes of society, and the id impulses are directed in view of the super-ego 
by the ego. The id usually is tamed, but often the impulses remain in the 
unconscious; the ego represses or forces them into the unconscious because 
they are painfully in conflict with social conventions. They get into conscious- 
ness only in symbolic form, as in dreams or in overt behavior which does 
not mean what, on its face, it seems to mean. The criminal is a person who 
has failed to tame the impulses sufficiently, or who has failed to transform 
them into socially acceptable ways if behaving. Criminal behavior, therefore, 
may be the direct expression of instinctual urges, it may be symbolic expres- 
sion of repressed desires, or it may be the result of an ego which has become 
maladjusted because of the conflicting forces exerted on it by the id and 
the super-ego. 

The Oedipus complex concept, for example, is based on the premise that 
incest is a basic desire of human beings—every male loves his mother and 
is jealous of his father because of the father’s sex relations with the mother. 
In this situation, the id could take over, and the father would be murdered 
and the mother raped. Or the id urges may be repressed or inhibited 
because of the strong social taboos against their expression. Or they may be 
partially repressed, in which case the person may murder his father in some 
symbolic way, or he may commit an act which is symbolic of the act of 
sexual intercourse with his mother. Either kind of symbolic act may be a 
crime—he may “murder” his father by forging checks on his bank account, 
or he may “rape” his mother by burglarizing a dwelling house. But crime 
may arise in another way also. Whenever the id dominates the super-ego, 
as in instances where it asserts itself through unconscious wishes and desires 
for intercourse with the mother, the ego feels guilty, for the super-ego is 


eealways operating. To get rid of the guilt feelings the ego may seek punish- 


ment, and, since punishment follows crime, a crime may be committed. The 
existence of clues to detection and apprehension such as a fingerprint left 
at the scene of a crime, is interpreted as evidence of this phenomenon.‘* 

The major difficulty with such theory is the fact that the variables can- 
not be studied scientifically. There is no way to prove or disprove the 
theory, for the elements of it cannot be observed or measured. From the 
point of view of a non-believer the symbolism often is fantastic, and 


“* For detailed discussion of psychoanalytic theory in criminology and for examples 
of research based upon it, see David Abrahamsen, Crime and the Human Mind (New 
York: Columbia University Press, 1945); Kate Friedlander, The Psychoanalytic Approach 
to Juvenile Delinquency (New York: International Universities Press, 1947); Franz 
Alexander and Hugo Staub, The Criminal, the Judge, and the Public, a Psychological 
Analysis, Revised Edition (Glencoe: The Free Press, 1956); August Aichorn, Wayward 
Youth (New York: Viking Press), 1925; Robert Lindner, Rebel Without Cause (New 
York: Grune and Stratton, 1944). 
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the psychoanalysts have no way of demonstrating the relation between the 
symbols and the things they are supposed to represent. Since the psycho- 
analysts’ beliefs and opinions can scarcely be distinguished from their 
research, they can only try to convert the non-believer into one of the 
faithful. Moreover, one who argues that psychoanalytic theory is scientifically 
invalid in many respects is sometimes psychoanalyzed by the defenders of 
the theory, on the assumption that he himself must necessarily be expressing 
some deeply hidden, secret, emotional conflict rather than a worthwhile 
criticism.*? Such a practice can scarcely lead to the development of a sound 
body of knowledge regarding crime and criminality. 

> CONCLUSIONS REGARDING CRIME AND PSYCHOPATHY. The neo-Lom- 
brosian theory that crime is an expression of psychopathy is no more justified 
than was the Lombrosian theory that criminals constitute a distinct physical 
type. Certain psychiatrists, to be sure, have reported that they have found 
a large proportion of criminals to be psychopathic. Their finding seems 
to be due to the lack of objectivity and standardization in methods of 
diagnosis of psychopathy. The preconception of this school of thought is 
shown in extreme form in a report by psychiatrists on the medical aspects of 
crime to the effect that a diagnosis of mental disease “‘is permissible even 
when the criminal has shown no evidence of mental disease other than his 
criminal behavior.‘® According to this recommendation, the psychopathy 
which is to be used as the explanation of criminal behavior may be inferred 
from the criminal behavior which it explains; psychopathy and criminal 
behavior would necessarily be associated according to that circular method 
of reasoning. Perhaps this is why one psychiatrist has been able to say, “Tn 
all my experience I have not been able to find one single offender who did not 
show some mental pathology . . . The ‘normal’ offender is a myth.”** 

The fact which stands out most clearly from the organized research studies 
which have been conducted by scholars representing different schools+ofe 
thought is that no trait of personality has been found to be very closely 
associated with criminal behavior. No consistent statistically significant 
differences between personality traits of delinquents and personality traits of 
non-delinquents have been found. The explanation of criminal behavior, 
apparently, must be found in social interaction, in which both the behavior 
of a person and the overt or prospective behavior of other persons play 
their parts. 


«7 Cf. Ernest Jones, The Life and Work of Sigmund Freud; Volume I, The Years of 
Maturity, 1901-1919 (New York: Basic Books, 1955), p- 127. Pon y 

ae Outed by M. Ploscowe, “Some Causative Factors in Criminality,” National Com- 
mission on Law Observance and Enforcement, Report No. 13, Report on Causes of Crime, 
Vol. I (Washington : Government Printing Office, 1931), p. 57. f 3 

ae ad Abrahamsen, Who are the Guilty? A Study of Education and Crime (New 
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Chapter Eight 


Crime in Relation to Race 
and Nativity 


W. PREVIOUSLY examined the age and sex ratios in crime, described 
certain variations in the ratios, and attempted to explain the ratios and the 
variations. In this chapter we shall consider the variations in two more 
ratios, the race ratio and the nativity ratio. Any general theory of criminal 
behavior should oxplain all the ratios and, also, the variations in the ratios. 
A theory which explains the sex ratio and its variations, for example, should 
also explain the age ratio, the race ratio, and the nativity ratio. 

Yọ Race. Crimes are often regarded as a direct product of racial traits, 
and racial traits are regarded as biologically determined. For example, one 
belief frequently held in the South is that Negroes are a primitive race and 
are innately inclined toward crime. This belief is composed of two con- 
stituent notions: that Negroes cannot control their emotions and 
consequently have a high rate of crime against the person, and that they have 
no moral sense regarding property rights and consequently have a high rate of 
crime against property.? A survey of the facts regarding the crimes of various 
races in the United States should indicate whether or not such biological 
notions are valid. The “races” which are numerically most significant in 
the United States as minority groups and which are identified in crime 
statistics are Negroes, Indians, Chinese, Japanese, and Filipinos. 

The official statistics of arrest per 100,000 population of the same race 
fifteen years of age and over for the entire United States, so far as the data 
on this are available, show that Negroes, Indians, and Chinese have arrest 
rates approximately three times that of the white population, and that the 
Japanese have a rate slightly lower than that of whites. The rates of commit- 
ment to state and federal prisons for Negroes, Indians, and Chinese are 
four to six times as high as the rate for whites; for Filipinos, a little more 
than twice as high; and for Japanese, about half as high. 


z Gunnar Myrdal, An American Dilemma (New York: Harpers, 1944), p. 655. 
138 


Race and Nativity 139 


These comparisons, however, should be regarded with greatest caution. 
Arrests are reported for selected areas in the United States, and the popu- 
lation of the several races in those areas cannot be determined. The arrest 
rate for a racial group must necessarily be computed by taking the arrests 
in these particular areas in proportion to the population of that race in the 
entire United States. A comparison of this nature is justified only if the 
several races whose arrests are recorded are found in the selected areas 
in the same proportions as in the entire United States; this is decidedly 
unlikely. A second error in the statistics is that the arrest statistics, published 
by the Federal Bureau of Investigation, do not include arrests by federal 
agents. Since Indians are under the supervision of the federal government in 
unusual ways, their arrest rate is thereby lower than it would be if all arrests 
were included. A third error in the statistics is that all of the procedures in 
criminal justice are frequently biased against minority groups. It has been 
shown conclusively that Negroes who commit crimes against white persons 
have a larger percentage of arrests resulting in convictions than do white 
offenders, have a larger percentage of convictions resulting in imprisonment, 
frequently have a longer period of detention in prison for the same crimes, 
and less frequently secure probation, parole, and pardons.? Myrdal concluded 
that one could merely “suspect” that Negroes commit more crimes. On the 
other hand, Moses states that for his study there was “no reason even to 
suspect that Negroes were more readily convicted than whites.””* 

The belief of the ordinary citizen that Negroes have a much larger number 
of crimes than they do may well be based on the policy of many news- 
papers of inserting the word “Negro” after the name of all persons of that 
race who are accused of crimes. If these papers had a policy of inserting 
the word “Republican” or “Baptist” after the name of every person arrested 
who was a Republican voter or a member of a Baptist church and making 
no mention of the political or religious affiliations of all other persons 
accused of crimes, the public would soon be convinced that Republicans and 
Baptists were unusually addicted to crimes. 

On the other hand, many crimes committed by Negroes against other 
Negroes receive no official attention from the police or criminal courts, and 
it is probable that the same occurs within some of the other minority 
groups. It has been shown conclusively in two localized studies that the 
racial membership of the victim is of great importance in the decisions as to 


2See Thorsten Sellin, “Race Prejudice in the Administration of Justice,” American 
Journal of Sociology, 41 :212-217, September, 1935. 

3 Farl R. Moses, “Differentials in Crime Rates Between Negroes and Whites,” American 
Sociological Review, 12:411-420, August, 1947. See also William H. Kephart, Racial 
Factors and Urban Law-Enforcement (Philadelphia: University of Pennsylvania Press, 
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the official reactions toward Negro crimes.‘ 

Even if the official indexes of racial crimes are regarded as reliable, they 
do not demonstrate that the high crime rates of these minority groups are 
biologically determined. The variations in the race ratios in crimes and 
certain other facts regarding the crime rates of the minority groups indicate 
that the higher crime rates of the minority groups can be explained only by 
social interaction. Some of these variations are outlined as follows: 

(a) The relative crime rates of the several racial groups vary widely 
from one region to another. Negroes have a relatively high crime rate in 
comparison with whites in the isolated Western states, not so high in the 
Northern states, and lowest in the Southern states. These ratios in the West 
and North, however, are distorted by the fact that the Negro population in 
those areas is unduly concentrated in the young-adult male age group and 
in cities. In 1954, Negroes made up twenty percent of Philadelphia’s popu- 
lation but accounted for fifty percent of the arrests; in Michigan in 1950, 
Negroes were seven percent of the population and forty percent of the prison 
population. Similarly, Hayner has shown that the crime rate of one Indian 
tribe is quite different from that of another, and the variations are related to 
their contacts with white civilization and to their economic resources. ° 

(b) The sex ratio in crime varies widely among the several racial groups. 
In New York in 1957, 1075 Negro men were committed to state prisons for 
each 100 Negro women committed. Over 3000 white men were committed for 
each 100 white women.’ Also, the difference between white men and men of 
the minority group is generally less than the difference between white women 
and women of the same minority group. In 1957, 287 Negro women were 
committed to New York state prisons for each 100 white women committed, 
but 101 white men were committed for each 100 Negro men committed. 

(c) Race ratios in crime vary for the several types of crime. The Negro 
rates of arrest and imprisonment are particularly high for assault and battery 
and for homicide, especially in the South. The arrest rate for rape is relatively 
low in comparison with the rate for whites. A study made in Virginia 

4 Guy B. Johnson, “The Negro and Crime,” Annals of the American Academy of 
Political and Social Science, 217:93-104, September, 1941; James D. Turner, Differential 
Punishment in a Bi-Racial Community (unpublished Master’s Dissertation, Indiana 
University, 1948). 

5 William M. Kephart, “The Negro Offender: An Urban Research Project, American 
Journal of Sociology, 60:46-50, July, 1954; Vernon Fox and Joan Volakakis, “The Negro 
Offender in a Northern Industrial Area,” Journal of Criminal Law and Criminology, 
46 :641-647, January-February, 1956. 

© Norman S. Hayner, “Variability in the Criminal Behavior of American Indians,” 
American Journal of Sociology, 47:602-613, January, 1942. See, also, Hans Von Hentig, 
“Delinquency of the American Indian,” Journal of Criminal Law and Criminology, 
36:75-84, July-August, 1945. 

7 New York State Commission of Correction, Thirty-First Annual Report (Ossining: 
Sing Sing Prison, 1958), p. 403. 
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revealed that whites were arrested more frequently than Negroes for forgery 
and drunken driving. A very large proportion of the arrests and imprison- 
ments of Chinese is for violation of narcotic drug laws and gambling laws; 
aside from that, their crime rate is customarily much lower than the crime 
rate of the white population. McKeown has correlated arrest rates for 
specified crimes in 1930 and in 1939 in 55 cities of 100,000-250,000 
population and 36 cities over 250,000 with the percentage of Negro popu- 
lation in those cities. For murder and non-negligent manslaughter the 
co-efficients of correlation range from +.67 to ++ .87 in the two years and the 
two classes of cities; these high correlations justify a conclusion that cities 
which have a large percentage of Negro population have high rates of murder 
and non-negligent manslaughter. The coefficients for other types of crimes 
vary widely from one year to the other or from one class of cities to the other, 
and justify no conclusion regarding the relation between Negro population 
and crime rates of cities. Moreover, it has been shown that in southern cities, 
which have large percentages of Negroes, the white populations have very 
high rates of murder and manslaughter; consequently, the relatively high 
murder and manslaughter rates in the cities which have large proportions of 
Negroes cannot be attributed to a racial factor. ° 

(d) Within a particular racial group the crime rate varies with educational 
status. Older studies indicated little crime among graduates of Negro colleges, 
but it is likely that educated Negroes have been increasingly convicted 
of crime in recent years, while small semi-rural Negro communities with 
high degrees of illiteracy have remained relatively free of crime.?° 

Specialized studies of juvenile delinquents have added some other 
variations to those previously mentioned. 

(e) The juvenile delinquency rate of Negroes decreases regularly from 
the center of the city to the outer zones of the city, as shown by studies in 
Chicago and other cities." The change in delinquency rates as the residential 
areas change is substantially the same for Negroes as for white children. 
However, studies of Houston and Baltimore indicate the Negro delinquency 
rate is lowest in the areas which are most solidly Negro in population.” 


® Workers Writers Program, The Negro in Virginia (New York: Hastings House, 1940), 
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(f) The juvenile delinquency rate of Negroes has been increasing, at 
least in particular cities. In three decades the Negro juvenile delinquency 
tate in Chicago increased seven times, while the Negro population increased 
only three times.” 

(g) Negro children have a relatively low delinquency rate when they 
first settle in a deteriorated area, but their delinquency rate increases with 
length of residence until a peak is reached; this generally has taken about 
five years." 

(A) The Negro rate of recidivism is higher than that of whites, but both 
are higher in the deteriorated areas than in the better residential areas. 

These variations in crime rates of the several racial groups obviously 
cannot be explained by biological differences among the races. They can be 
explained only by social interaction. The specific theory of social inter- 
action which explains these racial ratios in crime has not been determined. 
One theory is that the minority group status, as such produces a high crime 
rate. The low crime rate of the Japanese is a sufficient refutation of that 
theory, for this minority group has a lower crime rate than the majority 
group. A second theory is that the high crime rate of minority groups is due 
to frustrations produced by discrimination.1* Again, the Japanese meet 
discrimination and are presumably frustrated, but they do not have a high 
crime rate. Furthermore, while frustration is a vague term which cannot be 
measured or even defined, the feeling of frustration is probably more pro- 
nounced in the upper socio-economic class of Negroes, whose crime rate is 
low, than in the lower class of Negroes, whose crime rate is high. A third 
theory is that it is the economic status of the minority group, which is a 
product of discrimination, that explains the high crime rate of the minority 
group. Blue has shown ina statistical study of delinquency rates of Negro 
and white children by census tracts in Detroit that when economic status is 
held constant the partial correlation between race and juvenile delinquency 
is -+.52, while when race is held constant the correlation between economic 
status and juvenile delinquency is —.59.1° This indicates that economic 
status is slightly more closely related to juvenile delinquency than is race. 
However, the non-economic conditions associated with race are also 


1 Earl R. Moses, “Community Factors in Negro Delinquency,” Journal of Negro 
Education, 5:220-227, April, 1936. 

ï Ibid. See also Earl R. Moses, “Differentials in Crime Rates Between Negroes and 
Whites,” Op. cit. 

18 See, for example, Robert L. Cooper, “Racial Antagonism as a Factor in Delin- 
quency,” National Probation and Parole Association Yearbook, 1946, pp. 77-85; Donald 
W. Wyatt, “Racial Handicaps in the Negro Delinquent,” Probation, 21:112-115, April, 
1943. 

16 John T. Blue, “The Relationship of Juvenile Delinquency, Race, and Economic 
Status,” Journal of Negro Education, 17:469-477, Fall, 1948. See also Kenneth Polk, 
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important. Further, the Japanese resemble other minority races in their low 
economic position but differ from them in crime rates. Finally, economic 
determinism is not a satisfactory general explanation of criminal behavior.?” 

A more specific theory is limited to the high rate of assaults and homicides 
by Negroes. This theory is that Negroes build up a great feeling of 
anger because of the discriminations against them, that they do not dare 
express their anger against the powerful white population, and that they 
release this anger in attacks on their fellow Negoes. This theory, which is a 
theory of displacement of emotion, has been stated by Dollard?! and 
apparently accepted as valid by Myrdal. The difficulty in the theory is that it 
cannot be proved or disproved. 

According to the different association theory, the race ratios in crime 
result from differential associations with criminal and anti-criminal patterns. 
In the United States, race may be related to associations in either or both of 
two ways. First, the inheritance of certain characteristics may determine the 
social and economic level at which members of a race must live and thus 
possibly throw them into situations where certain criminal patterns impinge 
upon them with great frequency and intensity. Negroes do not commit 
white-collar crimes as frequently as do whites, because they are not as 
frequently in white-collar jobs; they commit crimes which are typical of that 
part of the society with which they come in contact. Second, confinement of 
a race to a given locale may mean that the members of the race can hardly 
escape the traditions which are characteristic of the locale. The traditions 
may be in conflict with the laws under which the race is expected to live, or 
they may be essentially anti-criminal. Thus, the experience of race may 
be such that there is much or little conflict between its traditional ways of 
behaving and the laws under which it is expected to live. 

Yý IMMIGRATION. The relation of immigration to crime in the United 
States is a problem of first-rate importance from the point of view of a theory 
of criminality and of legislative and administrative policies. During the 
years when immigration was at its height many persons argued that immi- 
gration was the chief cause of crime. The mechanisms by which immigration 
produces crime were not specified, but the following were suggested: 
(a) Immigrants come from inferior “racial stock,” or there is a larger pro- 
portion of inferior individuals in the “racial stock” of immigrants than 
among native white. (b) Immigrants are not trained in the codes and 
ideals of America and are, therefore, not adjusted. (c) Immigrants are 
frequently poverty-stricken and this condition of poverty and the resulting 
frustration creates personal maladjustments of various kinds. (d) Immigrants 

11 See p. 194, below. Hah 

18 John Dollard, Caste and Class ina Southern Town (New Haven: Yale University 
Press, 1937). 
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are highly mobile and, hence, isolated from the inhibiting and restraining 
influences of primary groups. Each of these theories is based upon the 
assumption that there is an excessive rate of criminality among the immi- 
grants. Many research studies have been conducted on this problem, and 
these studies have yielded certain statistical conclusions about the nativity 
ratio in crime and about the variations in this ratio. Consideration of these 
statistical findings should throw light on the validity of the various theories 
of crime causation. 

(a) Computed on the basis of population numbers only, the native-white 
rates of arrest and imprisonment in the United States are approximately two 
times as high as the rates for foreign-born whites. Similarly, the crime rate 
for native Australians is about twice the rate for immigrants arriving after 
World War II.1° When correction is made for the fact that the age and sex 
distributions of the populations are not the same, the rates of the two groups 
become more nearly equal.” However, 52.5 percent of the immigrants in 
Australia and only 29 percent of the native Australians are in the “crime 
committing ages” (15 to 35), so that correction for age gives the immigrants 
an even lower comparative crime rate.*! In the earlier studies it was often 
concluded that immigrants contributed more than their quota of crime, but 
the present findings rebut this conclusion.** 

(b) Crime rates vary widely from one immigrant group to another. In 
1955, Eastern European immigrants in Australia had conviction rates about 
three times as high as Southern European immigrants and about one and 
two-thirds times as high as immigrants from Northern Europe.** 

(c) Immigrant groups vary widely in the types of crime characteristic of 
them. Some groups have high rates for drunkenness and other misdemeanors, 


19 Commonwealth immigration Advisory Council, Third Report of the Committee 
Established to Investigate Conduct of Migrants (Canberra: Commonwealth Government 
Printer, 1957), p. 4. 

20 C, C. Van Vechten, “The Criminality of the Foreign-Born,” Journal of Criminal 
Law and Criminology, 32 :139-147, July-August, 1941. 

*1 Commonwealth Immigration Advisory Council, op. cit., p. 20. 

22 For examples of the earlier studies, see United States Immigration Commission, 
“Immigration and Crime,” Report, Vol. XXXVI (Washington: Government Printing 
Office, 1910); Chicago City Council, Report of the Commission on Crime (Chicago: 
Author, 1915), pp. 51-56; Joseph M. Gilman, “Statistics and the Immigrant Problem,” 
American Journal of Sociology, 30:29-48, July, 1924; H. H. Laughlin, ‘Analysis 
of America’s Modern Melting Pot,” Hearings before the Committee on Immigration and 
Naturalization (House of Representatives, 67th Congress, November 21, 1922); Edwin 
H. Sutherland, “Is There Undue Crime Among Immigrants?” Proceedings of the National 
Conference of Social Work, 1927, pp. 572-579. 

23 Commonwealth Immigration Advisory Council, op. cit., p. 18. This publication 
does not specify the nations involved. For a summary of research on the crime rates of 
various immigrant groups in America, see Arthur Lewis Wood, ‘‘ Minority Group Crimi- 
nality and Cultural Integration,” Journal of Criminal Law and Criminology, 37:498-510, 
March-April, 1947. 
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and low rates for felonies, while other groups have high rates for felonies 
and low rates for misdemeanors. A high rate of commitment of jails and 
workhouses, as in the case of the Irish and Finnish immigrants, is usually 
an expression of the drinking habits and extent of intoxication in those 
groups. Of German immigrants committed to federal and state prisons in 
1932-1936 4.5 percent were committed for homicide, 3.6 percent for assault, 
and 14.3 percent for burglary, while of Italian immigrants the percentages 
were 10.7, 9.4, and 7.1; that is, the Italians had twice the proportion of 
homicides and assaults, and half the proportion of burglaries. Thus certain 
crimes or groups of crimes are characteristic of certain national groups. 
These same types of crimes are, usually, characteristic of the home countries, 
also. The Italian immigrants have an extraordinarily high rate of conviction 
for homicide, and also Italy has had the highest rate of homicide of any 
of the nations in western Europe. Italians have a low rate of arrest for 
drunkenness, and drunkenness is comparatively absent in Italy. Thus 
the traditions of the home country are transplanted to America and determine 
the relative positions of the immigrant groups with reference to the types 
of crimes.*# > 

(d) Immigrants probably have higher general crime rates in the United 
States than they had in their home countries. Statistical evidence on this 
point is not available in general form, for the definitions of crime and the 
methods of recording crimes differ so widely among nations that precise 
international comparisons cannot be made. The conclusion is based on a 
relatively small number of specific studies, such as those by Thomas and 
Znaniecki and by Pauline Young.** However, Joly showed that in France the 
migrants moving from one province to another changed their crime rates in 
the direction of the rate of the province into which they moved.?* This 
indicates that mobility does not necessarily increase crime. 

(e) Immigrants who arrive in the United States in infancy or early child- 
hood have higher crime rates than immigrants who arrive in young-adult 
life or in middle age.?” Thus, the young-immigrant group tends to take on 
the relatively high crime rates of the native whites, while the older-immigrant 
group does not become so completely assimilated. 

(f) The second generation of immigrants tends to change from the types 
of crime characteristic of their parents to those characteristic of the native 
born. This is illustrated in Table X, a comparison of the Irish immigrants of 


24 Cf. Earnest A. Hooton, Crime and the Man (Cambridge: Harvard University Press, 


1939), pp. 204-252. 
25 W. I. Thomas and Florian Znaniecki, The Polish Peasant in Europe and America 


(Chicago: University of Chicago Press, 1918-1920); Pauline Young, The Pilgrims of 
Russian Town (Chicago: University of Chicago Press, 1932). 
26 Henri Joly, La France Criminelle (Paris: Cerf. 1889), pp. 45-46. 


27 Van Vechten, op. cit. 
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the fact and second generations and the native whites of native parentage 
with reference to a few crimes of which they were convicted in the New 
York Court of General Sessions in 1908-1909.2° The same tendency 
appears, also, in a comparison of the first and second generations of Italian 
immigrants with reference to crimes of personal violence in Massachusetts, 
as shown in Table XI.?° This seems to show that the tendency to commit 
crimes of personal violence which is seen so clearly in the Italian immigrants 
is a matter of tradition—a tradition which is not passed on to the second 
generation. 

(g) Second-generation immigrants have higher crime rates than their 
parents in some situations, lower in other situations. Similarly, the rates for 
second-generation immigrants are in some situations higher than those for 


TABLE X 
RATE OF CONVICTION OF SPECIFIED GROUPS 
Trish Native White 

Offense or Native 
i: Immigrants | 2nd Generation Parentage 

2.3 1.0 0.5 

0.0 0.3 0.7 

1.2 2.7 3.6 


native whites of native parentage, in other situations lower. Ogburn found 
that crimes known to the police have a negative correlation with the number 
of second-generation immigrants in three groups of cities, and that the 
negative association persists when other factors are held constant; the 
coefficients of correlation in the three groups of cities range between —0.34 
and —0.54.*° The Bureau of the Census, in its Report on Federal and State 
Prisons for 1933, presented a table regarding nativity of prisoners in 
twenty-six states in which reports regarding nativity were complete enough 


38 U, S. Immigration Commission, op. cit., p. 14; see also pp. 14-16 and 67-86. 

29 Computed from reports of the Massachusetts Department of Correction, 1914-1922; 
population was secured from the Massachusetts State Census of 1915; the Census of 
1920 does not give the necessary information; Italians of all ages were included, and 
native-born, both white and colored, of all ages, were used in computation of the native 
white rate. A similar analysis for the state of New Jersey has been made by Stoffiet, E. H. 
Stofflet, “A Study of National and Cultural Differences in Criminal Tendency,” Archives 
of Psychology, No. 185, 1935. 

30 William F. Ogburn, “Factors in the Variation of Crime among Cities,” Journal 
of the American Statistical Association, 30:21-24, March, 1935, See also McKeown, 
op. cit., and Hans von Hentig, “The First Generation and a Half: Notes on the Delin- 
quency of Native Whites of Mixed Parentage,” American Sociological Review, 10:792-798, 
December, 1945. 
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for comparison. In seventeen of these states the second-generation immigrants 
had a rate of commitment lower than the native white of native parentage, 
while in the other nine states their rate of commitment was higher. Taft 
has made an analysis of this table, with corrections for variations in age 
distribution, and has concluded that the states in which the second 
generation have lower rates are those in which the older immigration is 
predominant, and the states in which they have higher rates are those in which 
the newer immigration is predominant.*' This report shows, also, that the 
second generation of immigrants had higher rates of commitment than their 
foreign-born parents in all except one of these twenty-six states, and that 


TABLE XI 
FREQUENCY OF COMMITMENTS TO STATE PRISON AND STATE REFORMATORY 
OF MASSACHUSETTS FOR MURDER, MANSLAUGHTER, AND ASSAULT, IN 
SPECIFIED GROUPS, 1914-1922, PER 100,000 IN EACH GROUP IN 1915 
a ee eee 


Number 
Nativity and Parentage ee 
Offenses 
Born in Italy .........00ecceecceeeeecereseeecerers 192 
Native-born, one or both parents born in Italy f 24 
Native-born, of native parentage .........rererrtet 24 
Native-born, one or both parents born in any foreign 
COUNTY oc neces ese e rece tec ecereseesensencees 22 


offspring of mixed parentage had lower rates of commitment than offspring 
of foreign parentage in seventeen states and higher in nine states. 

(h) The delinquency rates of the second generation are comparatively 
low when the immigrant group first settles in a community, and they 
increase as contacts with the surrounding culture multiply. The rate remains 
low in those foreign colonies which are comparatively isolated from the 
surrounding culture. However, the rate is lowest in the heart of the colony and 
increases on the borderlines where the group comes into contact with other 
groups. Moreover, the rates are comparatively low in the immigrant groups 
which have moved away from the areas of deterioration into better residential 
areas. These findings point to a conclusion that the high rate among the 
sons of immigrants is due to assimilation of delinquency behavior patterns 


31D. R. Taft, “Nationality and Crime,” American Sociological Review, 1:724-736, 
October, 1936. 
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in America. Even the immigrant group itself tends to approach the crime 
rate of the host country.** 

Taken together, the above variations in the nativity ratio force a rejection 
of each of the four theories described above; each theory is contradicted 
by at least one of the variations. Also, the fact that there is generally 
no undue amount of crime among the foreign-born undermines the assump- 
tion on which each of the theories is based. The variations can be explained 
in terms of differential associations with criminal and anti-criminal behavior 
patterns. Since immigrants often live in poverty, are mobile, and are 
affected by many other conditions which are described as “‘criminogenic,” it 
has been argued that their apparently low general crime rate must be due to 
statistical errors.** There is no necessary conflict here, however. The expla- 
nation seems to be as follows: most immigrants have developed respect for 
law in their home countries. These habits, ideals, and codes persist after they 
reach America so that they are not so criminalistic as native Americans. 
They are, nevertheless, affected by mobility and by the relatively high crime 
rates in most of the areas where they settle, for their crime rates are probably 
higher than the rates in their home countries. The comparatively low crime 
tate of recent Southern European migrants in Australia has been attributed 
to the fact that most such migrants enter Australia under the sponsorship of 
a member of their own family already in Australia; the migrants who had 
spent many years in Displaced Persons Camps in Europe made up the group 
responsible for the greatest number of crimes committed by aliens.** Thus, 
the important variables in the differential crime rates of the several nation- 
ality groups are the strength and consistency of the traditions which they 
assimilated in their home countries and the strength and consistency of the 
traditions with which they come in contact in the new country.’ These 
traditions, also, explain the differences in the types of crime characteristics 
of the various groups, and the variations in the types of crime and crime rates 
of the second generation immigrants as compared with their parents. 

Immigration probably affects the criminal behavior of the native stock in 
at least three interrelated ways. First, immigration has increased the variety 
of patterns of behavior. The population has many cultures, standards, and 


8? Evelyn B. Crook, “Cultural Marginality in Sexual Delinquency,” American Journal 
of Sociology, 39 :493-500, January, 1934; Norman S. Hayner, “Delinquency Areas in the 
Puget Sound Region,” American Journal of Sociology, 39:314-328, November, 1933; 
Andrew W, Lind, “The Ghetto and the Slum,” Social Forces, 9 :206-215, December, 1930; 
Andrew W. Lind, “Some Ecological Patterns of Community Disorganization in Honolulu,” 
American Journal of Sociology, 36:206-220, September, 1930; Helen G. McGill, “The 
Oriental Delinquent in the Vancouver Juvenile Court,” Sociology and Social Research, 
22:428-438, May, 1938. 

3 Donald R. Taft, “Does Immigration Increase Crime?” Social Forces, 12:69-77, 
October, 1933. 

3t Commonwealth Immigration Advisory Council, op. cit., pp. 5, 18. 

35 Cf. Wood, op. cit. 
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modes of behavior. In contrast with European cities, American cities have 
a very difficult problem of control. Second, immigration has promoted 
urbanization itself, and crime rates are higher in urbanized areas than in the 
country. Third, immigration may displace the native stock in many occupations 
and in other ways set them adrift, isolating them from the conventional 
law-abiding culture. While the foreign-born do not commit more crimes 
than the native-born of the same age and sex, the native-born probably 
commit more crimes than they would commit if the immigrants were not 
in the vicinity. This, however, is only one side of the picture. The variations 
in codes of behavior promote variations of other kinds, including inventions 
and progress, and are a condition of development as well as of delinquency. 

Yọ SUMMARY AND CONCLUSIONS. In this chapter and in Chapter Six we 
have considered two types of facts which any general theory of criminal 
behavior must explain. First, crime rates are higher for males than for females, 
higher for young adults than for those in later life, higher for Negroes than 
for whites, higher for native-born than for foreign-born. These differences 
have been described as ratios—the sex ratio in crime, the age ratio in crime, 
the race ratio in crime, and the nativity ratio in crime. Second, these ratios 
vary. The sex ratio is not the same in one crime as in another crime, in one 
age period in life as in another age period, in one nationality group as in 
another nationality group. These changes have been designated as variations 
in the crime ratios. 

Certain of these ratios, and variations in ratios, seem to be crucial for the 
explanation of criminal behavior. These may be called definitive facts; that 
is, facts which define or limit the explanations which can be regarded as 
valid. One of these definitive facts is the change in the types of crime charac- 
teristic of the first and second generations of immigrants. Theories of 
poverty, frustration or other psychopathology, and heredity all fail to 
explain this phenomenon. Some of the ratios and variations in ratios may be 
explained by one or another of the general theories of criminal behavior, 
but the differential association theory seems to explain all of these ratios 
and variations more adequately than the other theories. Although this theory 
has many defects, it seems to fit such general facts better than does any 
other general theory. 
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Chapter Nine 


Culture Areas and Crime 


i; THE different culture areas of the earth, crime rates have ranged 
between zero and one hundred percent. Some isolated preliterate tribes are, 
according to reports of ethnologists, completely free from violations of their 
own laws, while other groups have almost universal violations of laws. 
These standards of behavior, whether lawful or unlawful, are transmitted as 
traditions over many generations. Most cultural areas, of course, have crime 
rates between these two extremes, but wide variations exist. Like the varia- 
tions in the age, sex, race, and nativity ratios in crime, the variations in 
crime rates from area to area pose challenging problems for a general theory 
of criminal behavior. 

Yọ Recionatism. Crime rates not only vary from one nation to 
another, but also generally among the several sections of each nation. Ferri 
reported that the rate of convictions for homicides per million population 
varies widely in different provinces in each of the principal European 
countries. In Italy, twenty-seven provinces had rates of less than fifty, while 
thirteen provinces had rates of more than two hundred. Convictions of 
homicide in Sardinia were more than fourteen times as frequent in proportion 
to population as in Lombardy. Aschaffenburg found the offenses against the 
person were much higher in East Prussia, Bavaria, and the Palatinate than 
in the other German provinces. He found also that convictions for larceny 
were much higher in the provinces adjoining the Russian frontier than else- 
where in Germany, while resistance to or attack on officers were most 
frequent in seaports and in manufacturing districts.? The number of indict- 
able crimes known to the police in England in 1927 per million population 
was highest in the counties containing and adjacent to London, next in the 
counties containing the principal seaports, next in the manufacturing coun- 
ties in the central part of England, and lowest in the agricultural and mining 


1 E, Ferri, L’omicidio nell’ antropologia criminale (T ‘orino: Bocca, 1895), pp. 241-325. 
3 G. Aschaffenburg, Crime and Its Repression (Boston: Little, Brown, 1913). 
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counties. This same distribution was found in 1893, except that the south- 
western agricultural counties, which had a low general rate for indictable 
offenses, had the highest rate of any section of the country for offenses 
against morals. At an earlier period, according to Pike, the counties in 
England in which crime was most prevalent were those adjoining Scotland, 
because of the lack of organized government in those counties, and this 
continued until the final amalgamation of the counties.* 

Joly found similar variations among the 86 departments in France and 
made an analysis of internal migration in relation to crime rates. He found, 
for instance, that the Corsicans were prosecuted more often when living in 
their native department than when living elsewhere in France. When the 
crime rate of Corsica was considered as the number of prosecutions in 
Corsica of persons born in Corsica the department had next to the highest rate 
of the 86 departments ; it dropped to sixty-fifth position when the crime rate 
was considered as the number of prosecutions of persons born in Corsica 
regardless of whether the prosecutions were in Corsica or in other depart- 
ments. Similarly, the department which was next to the lowest in its rate at 
home rose to the thirty-sixth rank when prosecutions away from home were 
included. Some departments retained the same rank in the two methods of 
computing the rates, but others showed these very significant changes.‘ 

As indicated earlier, the several divisions of the United States have 
similar variations in crime rates.* Homicides known to the police in 1958 
ranged from 1.5 per 100,000 population in New England to 9.5 in the 
South Atlantic states; robberies known to the police ranged from 16.81 
in the New England states to 75.2 in the Pacific states. New England had 
the lowest rate, also, for assaults and auto theft. The South Atlantic division 
had the highest rate for assault, and the Pacific division had the highest rates 
for robbery, burglary, larceny, and auto theft. In general, these divisions hold 
nearly the same ranks year after year, and the ranks remain the same whether 
the crime rate is computed for the larger cities or for the smaller cities in 
the divisions. Reckless attributes these variations to differences in traditions 
of orderliness and community organization. An illustration of such 
traditions in exaggerated form is provided by the criminal tribes of India. 


The Bhamptas are a tribe who give an infinity of trouble. Their home is in the Deccan; 
but there is no limit to their field of operations. They work all over India, traveling even to 
Assam; and no railway is exempt from the Bhampta pest. . . . The Bhampta is a marvell- 
ously skilful pickpocket and railway thief. He frequents fairs, landing-places, bazaars, 


* Luke O. Pike, A History of Crime in England (London: Smith, Elder, 1873-76). 

4 Henri Joly, La France Criminelle (Paris: Cerf, 1889), pp. 45-46. 

5 See p. 47 above. 

€ Walter C. Reckless, The Crime Problem, Second Edition (New York: Appleton- 
Century-Crofts, 1955), pp. 63-65. 
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temples—any place, in fact, where there is a crowd. He is always on the lookout for his 
prey.... The Bhamptas are trained to crime from their earliest childhood, so it is not 
wonderful that they should become very expert. The children are initiated into the profes- 
sion of their life by lessons in the pilfering of shoes, cocoanuts, and any odds and ends 
that they may come across. If they are slow or stupid they are encouraged to improve 
by the application of a stick. The boys soon become adept.... Adults generally work 
in small gangs of three or four. One of them stealthily removes an ornament from some 
one in the crowd, or adroitly picks a pocket, or, jostling the victim, boldly snatches his 
bag or satchel, and instantly passes his booty to one of his accomplices, who in turn 
passes it on to another; and in an incredibly short space of time the stolen property is far 
away... . Again a Bhampta sees a well-to-do person in the street. He makes a great show 
of brutally beating a small boy. The boy screams and yells and rushes for protection to the 
prosperous-looking stranger, who shields the child and expostulates with the Bhampta. 
The latter in apparent anger snatches away the boy from his protector, while the young 
rascal, who has been well trained, kicks and struggles for all that he is worth. The sympa- 
thizer has had enough of it, and is glad to let the youngster go. Later on he realizes that his 
purse has disappeared.’ 


Lottier analyzed sectional crime rates in the United States and reported 
a center of concentration for murder in the Southeastern states, with some- 
what regular gradients to the north and west; robbery was concentrated in 
the Middle Central states, with an axis running from Tennessee and Kentucky 
to Colorado, and with decreasing rates on either side of this axis. Shannon 
repeated this study fifteen years later and found essentially the same pattern. 
The rate for crimes against the person showed definite regional concen- 
tration, but crimes against property did not show such marked concentration, 
probably because they were not based on the total property values in the 
states in question. ° 

Certain types of towns, also, have high crime rates. Lombroso reported 
that in every province in Italy certain villages had acquired reputations for 
special crimes; one was noted for murder, another for robbery, and another 
for swindling. Artena, for instance, had thirty times as many highway 
robberies as the average community in Italy, and had been noted as a home of 
robbers since the twelfth century.” Similarly, certain types of towns in 
America have been noted for high crime rates for longer or shorter periods. 
Frontier towns, river towns, and resort towns are somewhat outstanding in 
this respect. Mining towns generally have higher rates than agricultural 


7 Edmund C. Fox, Police and Crime in India (London: S. Paul, 1911), 234-237. See 
also Paul F. Cressey, “The Criminal Tribes of India,” Sociology and Social Research, 
20:503-511 ; 21 :18-25, July-September, 1936. g { see 

8 Stuart Lottier, ‘Distribution of Criminal Offenses in Sectional Regions,” Journal 
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towns of the same size, and the mining counties of a state generally have 
higher rates than the agricultural counties.’° 

Such broad comparisons of crime rates have been made in many countries 
over a long period of time. Lindesmith and Levin have described the 
earlier studies which had previously been practically unknown in this 
generation."! These studies have raised problems in a form in which it is 
possible to do specific research work," and various attempts have been made 
to explain the differences. Aschaffenburg believed that the explanation of 
the differences in rates of crimes against the person in different provinces in 
Germany were related to the consumption of alcohol, while larceny was 
related to poverty, and crimes against public officials to the heterogeneity of 
population. Niceforo concluded that the differences in the crime rates in 
Sardinia were due to differences in racial origin of the population. The high 
crime rates in the Southern states are generally interpreted as due to the 
large number of Negroes, but it is evident that homicides, at least, cannot 
be explained so simply, for the death rate by homicide for white persons in 
the South is approximately five times as high as in New England, and the 
Negro homicide rate in New England is slightly lower than the white 
homicide rate in the same area.** 

> RURAL-URBAN DISTRIBUTION. The number of serious crimes per 
100,000 population tends to increase with the size of the community, 
Robberies known to the police in 1958 increased from 14.1 in communities 
of less than 10,000 to 112.4 in communities over 250,000. This trend is 
roughly the same for other types of crime and in other years, except that 
the rates in cities over 250,000 are sometimes less than in cities 100,000- 
250,000 and that murder and rape are relatively more frequent in communities 
under 10,000 than in communities 10,000-25,000. Similar tendencies 
have been reported for certain European countries and for Canada." 


10 Helen L. Yoke, “Crime in West Virginia,” Sociology and Social Research, 16:267-273, 
January, 1932; Mary Phleger and E. A. Taylor, “An Ecological Study of Juvenile Delin- 
quency and Dependency in Athens County, Ohio,” Publications of the American 
Sociological Society, 26:144—-149, 1932. 
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However, this trend is not present in all countries. Radzinowicz has 
demonstrated that in the southern districts of Poland the crime rates decrease 
as communities increase in size, that even in other sections of Poland many 
small communities have higher crime rates than many large communities, 
and that communities of the same size vary immensely in crime rates.’ 
Also, in some other European countries the larger city rates have been 
shown to be lower than the rural rates.’® 
Studies in Iowa and Kansas have indicated regular increases in delinquency 
rates from the most rural to the most urban counties.17 However, a study 
of the distribution of delinquency in Wisconsin indicated that the counties 
containing cities have high delinquency rates, but that certain isolated 
rural logging counties also have high rates. Wiers found in Michigan 
that the most urban county had the highest delinquency rate, but that the 
sparsely settled logging counties had higher rates than the southern agricul- 
tural counties.!® Similarly, in West Virginia the mining communities have 
higher crime rates than the agricultural communities. It must be concluded 
that certain contemporary rural sections have special criminalistic tradi- 
tions, just as in an earlier period certain frontier areas had such traditions. 
In certain respects the number of crimes decreases as the distance from 
the large city increases. Burglaries or robberies were committed against 
59.6 percent of the stores belonging to a chain in the city of Chicago in the 
years 1931 and 1932, while only 29.8 percent, or exactly one-half the pro- 
portion, were burglarized or robbed in the suburban area within 25 miles 
from the center of Chicago in the same period. Moreover, the proportion of 
stores burglarized or robbed decreased by 25-mile zones steadily until it 
reached 6.2 percent in the zone 100-125 miles away from the city. If the 
suburban cities above 20,000 population are eliminated, the trend remains 
the same. Similarly, while 57.9 percent of the stores in a chain of drugstores 
were burglarized or robbed in Chicago in 1927-1932, only 21.4 percent of 
the stores in this chain in the suburban area within 100 miles of the city 
were burglarized or robbed. The banks in Chicago, East St. Louis, and 
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Wichita were less frequently burglarized or robbed than suburban banks 
outside those cities but within 25 miles of the center of the city, but otherwise 
the rate of burglaries and robberies of banks decreased as the distance from 
the city increased. Thus in the period 1924-1929 19.5 percent of the suburban 
banks within 25 miles of the center of Chicago were burglarized or robbed, 
while only 5.6 percent of those 75 to 100 miles away were burglarized or 
robbed. 

Lottier, in a more extensive analysis of the distribution of crimes, found 
that murders, assaults, rapes, and robberies known to the police decreased 
consistently in the commutation area of Detroit to a distance of 20 miles 
from the city hall, but that burglaries, auto thefts, and larcenies did not 
show a consistent decrease. He also found the same crimes against the person 
decreasing in the entire metropolitan area of Detroit within a radius of 
200 miles, but again the crimes against property showed no such consistent 
decrease. He suggested that the difference in the two types of crimes may 
be due to the fact that crimes against the person were calculated in proportion 
to the number of persons, but crimes against property were not calculated 
in proportion to the amount of property. To illustrate this point, he calcu- 
lated the ratio of chain-store burglaries to the number of chain stores 
in a zone and found that the burglaries of stores decreases steadily by zones 
from 1.87 burglaries per store in the first five-mile zone to .07 in the zone 
45-55 miles from the city hall, rising in the next zone to .44 per store.*° For 
the United States as a whole, however, the rural rates are slightly higher 
than the urban rates for homicide, about equal for rapes, about one-half as 
high for assault, and from about one-fourth to about one-third as high for 
robbery, burglary, larceny, and auto theft. 

In view of the general association between urbanization and crime in 
most nations, it is to be expected that as transportation and communication 
have developed, the rural districts have become more nearly like the urban 
districts and that the difference in crime rates between urban and rural dis- 
tricts must have decreased. In Sweden the conviction rate in rural districts 
steadily approached the conviction rate in city districts from 1879 to 1935, 
The same trend is found in France, but the opposite trend is found in Finland.. 
An analysis of the conviction rate in Iowa for the period 1865-1925 shows 
that the rural rate has been consistently lower than the urban rate and 
has not shown any significant tendency to approach the urban rate.* In 
Hutchinson County, South Dakota, the percentage of the total population 
convicted of crime rose steadily from the 1890-1900 decade to an all-time 
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high between 1920-1930 and then receded slightly in the following ten 
years. In the earlier years the rate was higher among farm than town popu- 
lations; in the recent years the crime rate of the towns has been twice that 
of the agricultural areas. These trends have been attributed to the enactment 
of laws running counter to the local mores.2? The Uniform Crime Reports 
data indicate that, since about 1945, the rural rate in the United States has 
increased more rapidly than the urban rate. Consequently, the expected 
trend is found, but it is not consistent in all countries and areas.** 

It has been suggested that the excessive criminality of the city is due 
to the selective migration from the country of those who are most likely to 
commit crimes. Kinberg gave statistics that in Sweden about half the 
vagrants were born in the country and half in the towns, but that the persons 
who became vagrants migrated from the country to towns four times as 
frequently as the general population did and migrated from towns to country 
less than half as frequently as the general population did.** Also, the excessive 
criminality of the city has been explained as due to the impersonality of city 
life in comparison with rural life.** 

These over-all explanations do not seem to be valid due to the variations 
in the trends which have been described. Criminals tend to migrate to areas 
in which other criminals operate, and these other areas may be cities in 
some countries and rural districts in other countries. Some communities 
with impersonal organization have high crime rates and others with imper- 
sonal organization have low crime rates. Patterns of criminal behavior have 
become established in some rural districts and have become practically 
universal in those districts. 

The hypothesis which is suggested as an explanation of variations in 
crime rates, whether urban or rural, is differential association and differential 
social organization. Relatively little organized research work has been 
done on rural criminality. Clinard has made one of the best studies, con- 
cluding that rural criminality is explained by the person’s identification with 
delinquents and his conception of himself as reckless and mobile, an 
explanation which is consistent with differential association.”* 


2 John Useem and Marie Waldner, “Patterns of Crime in a Rural South Dakota 
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Differential reporting of offenses by rural and urban dwellers may introduce 
a bias or selective principle in the rural-urban statistics, and, also, variations 
in law enforcement practices probably affect the rural-urban ratios of arrests, 
convictions, and commitments to institutions. 

> THE NEIGHBORHOOD. It has been evident for many decades that 
criminals and delinquents are much more numerous in some neighborhoods 
than in others. Shaw and his collaborators have amplified this information 
and organized it in relation to the general pattern of the large American 
city. By an analysis of twelve series of statistics of juvenile delinquents in 
Chicago they reached the following conclusions: First, the rates of delin- 
quency vary widely in different neighborhoods. No boys are arrested in 
some areas, while in others more than one-fifth of the boys are arrested in 
one year.?’ This variation has been found in each of fifteen cities which have 
been studied in this manner, and the neighborhoods with the highest rates 
have been designated “delinquency areas.” Second, the rates are generally 
highest in the low-rent areas near the center of the city and decrease with 
the distance from the center of the city. Also, the rates are high near large 
industrial or commercial sub-centers of the city and decrease with distance 
from those sub-centers. Third, the areas which have high rates of truancy 
also have high rates for all juvenile court cases, for all boys’ court cases, 
and for all adult commitments to the county jail. The areas which have high 
rates for boy delinquencies also have high rates for girl delinquencies. 
Fourth, the areas which had high rates in 1930 also had high rates in 
1900, although in the meantime the national composition of the population 
of the area had changed almost completely. When Germans and Swedes 
occupied an area near the center of the city their children had high rates of 
delinquency; when they were replaced by Polish, Italian, or other national 
groups, the juvenile delinquency rates in the area were essentially the same. 
Fifth, the delinquency rate of a particular national group such as German 
or Polish shows the same general tendency as the delinquency rate for the 
entire population, namely, to be high in the areas near the center of the city 
and low toward the outskirts of the city.28 

This study has been criticized somewhat from the point of view of the 
reliability and organization of the data, but the conclusions are substantiated 
by studies in other localities by other authors. The question which has 
been raised most persistently, perhaps, is whether the arrests or juvenile 
court appearances do not give a biased measure of delinquencies because 

37 See Henry D. McKay, Rate of Delinquents by Communities in Chicago, 1953-1957 
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of the poverty of the families in the area which are reported as having the 
highest delinquency rates.*® Wealth and social position, to be sure, do 
provide a certain degree of immunity against arrest and incarceration.” Also, 
certain national or religious groups maintain welfare agencies which take 
problem cases that would otherwise be referred to the police or to the 
juvenile court, while other national and religious groups have no agencies 
of this nature.*! Even when allowance is made for these variables, some 
concentration of ordinary crime and delinquency seems to remain. In the 
District of Columbia the juvenile court statistics showed less concentration 
of cases in the high delinquency areas than did the unofficial statistics of 
other agencies.*® Of course, white-collar crime is not concentrated in the 
areas which have the highest official delinquency rates. 

Though this concentration of ordinary crime near the industrial and 
commercial centers is demonstrated in an adequate sample of large American 
cities, it is not evident that the centers of concentration are the same in 
European, Asiatic, or Latin American cities. In fact, a study of residences of 
criminals in Peiping indicates a concentration in the slum areas at the gates 
of the city rather than in the center of the city, and much the same distri- 
bution is reported in the older European cities, although special studies of 
residences of delinquents have not been made. Hayner found that in Mexico 
City crime is concentrated both in the central zone and in the peripheral 
zones.” In some smaller cities in the United States, the residences of delin- 
quents are in the low-rent areas adjacent to the railway tracks or to the 
“dumps” on the outskirts of town. Thus, the high delinquency areas tend 
to be concentrated in the areas of greatest poverty, whether those areas 
are near the center of the city or on the outskirts.* It is not correct, however, 
to conclude from this that poverty is the cause of crime. 

Two principal interpretations of the concentration of delinquents have 
been presented. The first is in terms of social organization in the neighbor- 
hood. The areas of concentration in large American cities, and especially 
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Chicago, where the problem has been studied most intensively, are areas of 
physical deterioration, congested population, decreasing population, 
economic dependency, rented homes, foreign and Negro population, and few 
institutions supported by the local residents. Lawlessness has become tradi- 
tional; adult criminals are frequently seen and have much prestige.” Gangs 
have continued to exist, with changing personnel, for fifty years in some of 
these areas. At a particular time the gang may have a senior, junior, and 
midget branch. The techniques, codes, and standards are transmitted from 
older to younger offenders. Junking, which is one of the early manifestations 
of theft, is encouraged or at least condoned by the parents, as is also theft 
from trucks and freight cars. Delinquencies begin here at any early age, 
and maturity in crime is reached at an early age. Boys fourteen or fifteen 
years of age steal automobiles and commit robberies, while in other areas 
delinquents of the same age are committing petty thefts. They not only 
acquire skill in the execution of crimes, but also prepare for avoidance or 
mitigation of penalties. They know the techniques of “fixing,” of intimi- 
dating witnesses, of telling plausible stories in court, of appeals to sympathy. 
Consequently the influences toward delinquency there are strong and 
constant, 

At the same time the anti-delinquent influences are few, and organized 
opposition to delinquency is weak. Parent-teacher associations do not exist 
nor do other community organizations which are supported principally by 
the people of the neighborhood. Because the population is mobile and 
heterogeneous, it is unable to act with concert in dealing with its own pro- 
blems. The school, the settlement, and the church are supported by people 
who reside elsewhere, and these agencies are for the most part formal and 
external to the life of the neighborhood. Contact with outside policy comes 
principally through the movies, the newspaper, the factory, the store, and the 
political machine. The areas of high delinquency rates are the ones which are 
generally described as “in the vest pocket” of the political leaders, for there 
is a striking similarity between delinquency maps and maps which show 
majorities for straight party candidates in elections. The residents of these 
neighborhoods probably know much better than do the members of the 
upper classes the details of the graft and dishonesty of the political machine 
which controls the city. Thus the American culture which they see is aculture 
of competition, grasping greed, deceit, graft, and immorality. They see 
practically nothing of the culture of cooperation, decency, and law-abiding- 
ness in which some Americans are immersed from infancy. Thus they come 
in contact with a disorganized and rather lawless neighborhood, and the 
rather dishonest public culture of America, but are isolated from the 
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predominantly law-abiding culture of the primary groups in the middle-class 
American population.** 

The second interpretation has been favored by psychiatrists. The areas in 
which delinquency rates are high are low-rent areas, and the argument is 
made that a population segregated on the basis of rent-paying ability in- 
volves a selection of the constitutionality inferior. The concentration of 
delinquents is interpreted, therefore, in terms of segregation or selective 
migration. As a matter of fact, those who reside in the areas of high delin- 
quency rates at a particular time are of three types: recent immigrants, 
remnants of the earlier residential groups, and failures in the better residential 
districts who have been forced to move back into the cheaper rent areas. 
Taft found in Danville, Illinois, that though the residences of adult criminals 
were concentrated near the center of the city, very few criminals had been 
reared in that area and that most of them had been reared in families in 
which other members, also, were delinquent.*” This, however, may mean 
merely that they had been reared in the delinquency areas of other cities. 

In opposition to this interpretation of delinquency areas in terms of 
segregation, the most important evidence is Shaw’s finding that the delin- 
quency rate remained practically constant over a thirty-year period in spite of 
an almost complete change in the national composition of the population. 
This indicates that the delinquency rate is a function of the area rather than of 
the type of people who reside there. Moreover, Mrs. Young has shown that 
when the Moloccans first settled in Los Angeles, only 5 percent of their 
children appeared in the juvenile court; five years later 46 percent, and 
after another decade 83 percent of their children appeared in the juvenile 
court.®* The stock in this case remained constant but the opportunities for 
assimilation of the culture of the American city increased, and in their 
neighborhood this meant assimilation of delinquency and crime. Similarly 
it has been reported that when a national group, such as the Greeks or 
Mexicans, first settles in an area of deterioration, the children do not play 
with the children of other residents and do not become delinquent, but as 
contacts develop in five to ten years the delinquency rates increase. 

The location of the delinquency area near the commercial or industrial 
centers is evidently related to the rents in those areas. Rents are low because 
accommodations are poor, and the accommodations are not improved 
because of the expectation that the commercial and industrial activities 
will expand and the near-by areas will be annexed to the business 
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sections. Consequently they are areas of deterioration, for there is little 
expectation of permanence or provision for the future as residence sections. 
When migrants arrive, they settle in these districts where the rents are low, 
and as soon as they accumulate sufficient capital, they move out to better 
residential districts, and their delinquency rates go down. The Negroes and 
Italians have dispersed less than other national or racial groups and on that 
account are likely to continue longer as problems in delinquency. 

The areas of high delinquency, however, contain many persons who are 
not delinquent, and these persons live under the same conditions of poverty 
as do the delinquents. Within a particular area, the female delinquency rate 
is customarily much lower than the male delinquency rate, although the 
wealth of parents, housing conditions, and many other external conditions 
are the same for girls and boys. Furthermore, in an intensive study in an 
area with a relatively high rate, less than half of the boys could be identified 
as past or present delinquents, and almost half were engaged in regular 
school work or occupations and showed no sympathy whatever for the 
delinquent boys. One explanation is the limitation on contact with delin- 
quency patterns, even in the most delinquent areas, A delinquency area is 
practically never solidly delinquent ; rather, there are certain streets or parts of 
streets on which at a particular time most delinquents reside, and on other 
streets the children may associate with each other in relative isolation from 
the delinquents. Sometimes one or more national groups within a general 
residential area are isolated from the rest of the population, or a few mem- 
bers of one such group may be isolated within a larger area of another 
nationality. For example, in Seattle the delinquency rate in the Japanese 
colony, which is in a very deteriorated, high delinquency area, is lower than in 
the best residential areas.*° Some children arè kept from frequent or intimate 
contact with delinquency patterns because of their retiring, quiet, and un- 
aggressive dispositions. Others, especially girls, are kept from such 
associations by careful and capable parents or siblings. This means that even 
in the areas of highest delinquency many non-delinquent and anti-delinquent 
behavior patterns are available. Some of the children may refrain from 
delinquency because they have formed attachments at school with teachers, 
or at other agencies with other leaders ; and their interests have been developed 
and their lives organized around lawful activities. Finally, whether contacts 
and associations with delinquent behavior patterns or contacts with anti- 
delinquent patterns develop is often a matter of sheer chance. But the con- 
sistency of the pressures in one direction or the other is obviously significant. 
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Another influence that may be significant is punishment. This, however, 
operates both for and against delinquency. All children are somewhat delin- 
quent; some are caught and punished, and thus publicly defined as 
delinquents ; the probable effect of this is to fix their behavior in delinquent 
channels. Others who are equally delinquent are not publicly defined as 
delinquents, and it is comparatively easy for them to slip away from delin- 
quent behavior if it has not developed far. On the other hand, it is probable 
that the careers of the delinquents in some areas have not been attractive to 
all children in the vicinity. It is reported that of the young adults in the 
so-called Forty-Two Gang in Chicago, approximately one-third were killed by 
the police or by private parties, and another third were committed to prisons 
or reformatories. Certainly some of the boys in the vicinity avoided 
delinquency because of the outcomes of the older boys. 

Yb THe GANG. Among the influences in a neighborhood the mutual 
stimulation of children in association is one of the most important. Many 
studies have shown that delinquencies are generally committed by two or 
more children acting together. Of 500 delinquents studied by Glueck, 492 or 
98.4 percent chummed largely with other delinquents, while despite the fact 
that the 500 non-delinquents used as a control group lived in similar neigh- 
borhoods, only 37 or 7.4 percent of them had intimates among delinquents.** 
Shaw and McKay found by a study of the juvenile court records in Chicago 
that 88.2 percent of the boys had been engaged in delinquencies in company 
with others, and that 93.1 percent of those engaged in stealing had been in 
company with others.‘ The number of participants known to the juvenile 
court was two in 33.0 percent of the cases, three in 30.9 percent, four in 
11.8 percent, and more than four in 13.3 percent. Lentz found that 22 percent 
of a group of rural training school boys were known to be members of 
delinquent gangs, while 87 percent of the urban boys were members of 
such gangs.“ In the more delinquent areas the boys are organized for pur- 
poses of theft in definite working groups, which they call “cliques,” in which 
the labor is definitely divided. One boy drives the car and is known as the 
“wheel man,” a second carries the gun, while a third has the principal 
responsibility of entering the store. The assignment of tasks, of course, varies 
with the type of theft but the “wheel man” is likely to have a somewhat 
permanent assignment. This kind of organization is comparable to the 
division of labor among professional pickpockets. 

The term “gang” is generally used for a somewhat larger and less definite 
group. The definition of the gang is not clear. Inquiries among university 
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students indicate that more than two-thirds of the men had been for longer 
or shorter periods during childhood members of groups which were called 
gangs, and that approximately one-third of the women had had such mem- 
berships. Most of these groups were described as harmless in their activities, 
though inclined to mild rowdyism, and the name “gang” was applied 
largely in a spirit of bravado. These are essentially different from the gangs 
in the delinquency areas. Frequently all the boys who live on one street, or 
the boys of one national stock in a neighborhood, belong together for 
purposes of fights and are known by a common name. Frequently a portion of 
the boys in a neighborhood of about the same age and with somewhat similar 
attitudes toward delinquency or toward play have a common meeting 
place on a corner and engage in many common activities without any other 
formal organization. A stranger would not be permitted to associate with 
this group and certain boys in the neighborhood might be ostracized, but 
otherwise the group is inclusive. Some gangs are much more formally 
organized, with names, leaders, passwords, and slogans, and may persist with 
changing personnel for several decades. 

A gang in this sense is a means of disseminating techniques of delin- 
quencies, of training in delinquency, of protecting its members engaged in 
delinquency, and of maintaining continuity in delinquency.“* It is not neces- 
sary that there be bad boys inducing good boys to commit offenses. It is 
generally a mutual stimulation, as a result of which each of the boys commits 
delinquencies which he would not commit alone. The following selections 


show the traits of some of these gangs and something of their methods and 
importance. 


Healy gives a history of a gang of fifteen members with which he came into contact. 
All of these have been delinquent in somewhat serious ways, involving court actions in 
most cases and commitments to institutions in many. Only four members of this gang 
of fifteen have turned out well, of whom two joined the navy, one continued to live in the 
neighborhood but quarrelled with the gang and had nothing further to do with it. Only 
one of the boys came from a distinctly criminalistic home and at least half of them came 
from good or fair homes; only two of twelve that were given mental tests had intelligence 
quotients lower than 80. It seemed impossible for the boy who had been a member of 
the gang and remained in the neighborhood not to do as the rest of them did.** 

A boy who had been seriously delinquent wrote in an account: “If the others steal 
and you don't steal they call you a ‘scare-crow.’ This name means ‘yellow’; and the boy 
that doesn’t steal, just to show that he isn’t afraid, goes and steals.’"*? 
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Activities [such as] gregarious theft and gang warfare by the boys and gregarious sex 
by the girls appear to be channels for the playful, sociable and conformist impulses of the 
lower-class youth. If, in many urban areas, we find a lower-class boy or girl who is not 
delinquent in this sense, we can be fairly sure that he or she is either headed up the class 
ladder or is psychologically deviant or both, being unwilling or unable to join in the 
group activities sanctioned by his peers.*® 


It is quite clear that not all gangs are criminal gangs. The gang has pro- 
bably been overemphasized as a factor in crime, in view of the large number 
of gangs that exist without criminal records. Bloch and Niederhoffer attribute 
gang behavior to the problems arising in the transition from the status of 
child to adult; they find gang behavior in many cultures.*® To be left out of 
groups may be just as productive of delinquency as to be included in them. 

> NEIGHBORHOOD INSTITUTIONS. Individuals and institutions of moral 
consequence in the neighborhood may be productive of delinquency. The 
following case shows one individual turning many children in the direction 


of delinquency. 


In one neighborhood in Boston there was a modern Fagan, called “The Lobster” 
by the children in the neighborhood. He lived in a rickety, disreputable dwelling, facing 
the alley, in which was a running sewer, infested with rats and vermin. ... For many years 
his ramshackle house has been the rendezvous for the boys and girls of the surrounding 
neighborhood, and he had displayed an aptitude that might well be termed genius, in dis- 
covering and developing the peculiar weakness of the individual child, and then twisting 
and further distorting that trait, till the child was prepared to enter upon a career of juvenile 
delinquency. With fiendish precision and ingenuity he had planned his illicit laboratory, 
carefully planting and fostering various vices and apportioning that iniquity to the indi- 
vidual child that best suited its characteristics. Therefore, in his gang were juvenile offenders 
of all types and kinds, and in proportion as they flourished and prospered, so his finances 
increased, as he permitted them to keep but a fraction of their peculations and ill acquired 


booty.*° 


The “fence,” the junk-man, and other persons who are willing to purchase 
stolen commodities are often engaged in stimulating delinquencies. 
Sometimes the person who influences the standards of the children may be 
another child. The following account was written by a middle-aged student 
regarding his own childhood. It shows the effect of one new arrival in the 
community upon the lives of the juvenile inhabitants. 


48 Reuel Denney and David Riesman, “ Leisure in Urbanized America,” in Paul K. Hatt, 
Editor, Reader in Urban Sociology (Glencoe: The Free Press, 1951), p. 471. See also 
Albert K. Cohen, Delinquent Boys: The Culture of the Gang (Glencoe: The Free Press, 


1955). 
«* Herbert A. Bloch and Arthur Niederhoffer, The Gang: A Study in Adolescent Behavior 


(New York: Philosophical Library, 1958). 3 BA 
80S, Drucker and M. B. Hexter, Children Astray (Cambridge: Harvard University 


Press, 1923), p. 77. 
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I lived near the edge of a town of about 15,000 population. My father was a lawyer. 
My chief companions were boys of about my own age, one being the son of a Methodist 
preacher, one the son of a Baptist preacher, and one the son of the fireman at the Tuber- 
culosis Sanitarium. The son of the Methodist preacher knew much more about the world 
than the rest of us did. He told us a great deal about sex matters and about Jesse James. 
Under his guidance we built a cave, secured some detective stories, and had what we re- 
garded as a regular den of iniquity in the cave. Eventually, with the help of a few others, 
we constituted a small gang which threw rocks at the street cars, broke windows in empty 
houses, shot pigeons belonging to other boys, stole fruit from orchards and candy from 
stores and flipped the trains. We did not learn all of these things from the son of the Method- 
ist minister; he undoubtedly learned much from the rest of us. We worked out our plans 
together. But our delinquent tendencies started soon after he arrived in the neighborhood 
and ceased soon after his father was called to another church.* 


Injurious institutions may be located in the neighborhood without desire 
on the part of the members of that neighborhood. This is especially true of 
houses of prostitution, and the Negroes are the ones who suffer principally 
from such vice districts. The Chicago Commission on Race Relations in its 
report of 1922 stated: 


The chief of police fof Chicago] in 1912 warned prostitutes that so long as they confined 
their residence to districts west of Wabash Avenue and east of Wentworth Avenue, they 
would not be disturbed. This area contained at that time the largest group of Negroes 
in the city, with most of their churches, Sunday Schools and societies.... That many 
Negroes live near vice districts is not due to their choice, nor to low moral standards, but 
to three causes: (1) Negroes are unwelcome in desirable white residence localities ; (2) small 
incomes compel them to live in the least expensive places regardless of surroundings ; 
while premises rented for immoral purposes bring notoriously high rentals, they make the 
neighborhood undesirable and the rent of other living quarters there abnormally low; 
and (3) Negroes lack sufficient influence and power to protest effectively against the en- 
croachments of vice.** 


Such institutions are likely to produce delinquency not only because of 
the sex standards involved, but also because the district of vice is frequently 
the district of professional and organized criminals. They have their “hang- 
outs” and headquarters in such sections, and thus set general standards that 
are likely to infect some of the people in the neighborhood, quite apart from 

- the sexual vice. Standards are set which the youth of the district can hardly 
resist. Also, the presence of such institutions lowers the status of the people; 
they have less to lose if convicted of crime.** 


51 Manuscript. 

52 Chicago Commission on Race Relations, A Study of Race Relations and a Race Riot 
(Chicago: Author, 1922), pp. 343-344. 

88 Jackson Toby, “Social Disorganization and Stake in Conformity: Complimentary 
Factors in the Predatory Behavior of Hoodlums,” Journal of Criminal Law and Criminology, 
48:12-17, May-June, 1957. 
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Many of the places of recreation are also thought to contribute to the 
delinquency of the children in the neighborhood. It has become common- 
place to state that most of the delinquencies of children occur in the search for 
recreation. One general notion in this regard is that the only recreations 
generally available in deteriorated neighborhoods are those furnished by 
commercial concerns. Since these concerns are interested primarily in 
securing a profit, they offer whatever recreation produces the largest revenue, 
regardless of the welfare of the patrons. The result is that many of the 
neighborhood dance-halls, pool-rooms, school-stores, and other recreationa] 
institutions are “injurious” to many juveniles. A more realistic interpretation 
is that such institutions merely serve as gathering places for neighborhood 
youth, thus providing opportunities for dissemination of delinquent attitudes 
and standards. The same process of dissemination occurs when youth 
gather on street corners or in public playgrounds. 

Another notion is that the absence of places of organized public recreation, 
particularly playgrounds, somehow contributes to the delinquency rate 
of a neighborhood. A great proportion of the studies of the relation between 
recreation and delinquency have been conducted by persons or agencies 
who have a stake in the promotion of recreational programs, and the 
methods used to reach the conclusion that “lack of wholesome recreation” 
is a cause of delinquency are dubious. It is obvious that delinquency, like 
baseball or swimming, is a “spare-time” activity, but this does not mean 
that delinquency results from an absence of baseball fields or swimming 
pools. From the point of view of the differential association theory, there 
are three possible ways in which playground participation may be related 
to delinquent behavior. First, the activities may have little effect on the 
participant’s attitudes regarding delinquency but may keep him from commit- 
ting delinquencies during some of his waking hours; he cannot play baseball 
and participate in burglaries at the same time. Second, the participant may 
come into contact with delinquent behavior patterns; the playground may 
become the gathering place of the delinquents in the neighborhood and 
may, in fact, serve to promote a strong in-group feeling among them. Third, 
the playground director may be able to present anti-delinquent behavior 
patterns to the participant, or the participant may in other ways come into 
contact with anti-delinquent behavior patterns. Thus participation in the 
playground activities may be neutral, or it may be conducive to either delin- 
quency or non-delinquency, depending upon the nature of the associations 
experienced. if the neighborhood baseball team is made up of delinquents, 
then an excellent and enthusiastic baseball player is more likely to become 
delinquent than a boy who abhors baseball, other things being equal. On 
the other hand, if the members of the neighborhood baseball team are 
anti-delinquent in their attitudes and behavior patterns, then the probability 
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that a good and enthusiastic baseball player will become delinquent is 
lower than the probability that a boy who abhors baseball will become 
delinquent, other things being equal. “Other things” may not be equal, how- 
ever. The boy who hates baseball may be an excellent and enthusiastic pool 
player in a neighborhood where pool players view stealing as a form of play, 
thus increasing the probability of his delinquency if he engages in his favorite 
form of recreation. But if the values of the pool players are anti-delinquent, 
then the probability of his delinquency is diminished. The process of “ select- 
ing” delinquent or anti-delinquent companions depends in part, then, on the 
person’s recreational interests and abilities. Yet it would be absurd to explain 
a person’s delinquency or non-delinquency in terms of referring to his 
pool-playing or baseball-playing ability. 

Further, selection or rejection of delinquent or anti-delinquent companions 
is itself a function of previous associations with anti-delinquent and delin- 
quent behavior patterns. An excellent baseball player with strong anti- 
delinquent identification and intimate association with anti-delinquent 
behavior patterns may give up baseball rather than play with delinquents. 
A boy without sych strong counter-acting values may join the team and 
become delinquent. Moreover, a person with reference groups which are 
anti-delinquent in their behavior patterns may join a baseball team made 
up of delinquents and not become a delinquent himself. In this sense, an 
individual’s “selection” of a delinquent, non-delinquent, or anti-delinquent 
play group depends on his prior associations with delinquent and anti- 
delinquent behavior patterns, just as does his delinquency itself. As Sherif 
has said: 


**M. Sherif and C. W. Sherif, Groups in Harmony and Tension (New York: H; 
1953), pp. 160-161. See also Robert K. Merton and A. S. Kitt, Coe GAR 
Theory of Reference Group Behavior,” in Robert K. Merton and Paul Lazersfeld, Editors, 
Continuities in Social Research: Studies in the Scope and Method of The American Soldier 
(Glencoe: The Free Press, 1950), pp. 40-105. 
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The facilities for sports and other recreational activities certainly are 
relatively inadequate in delinquency areas, and this may be detrimental to the 
health and safety of many children, delinquents and non-delinquents alike. 
But provision of such facilities does not assure that boys reared in a delin- 
quent culture will use them. Children often prefer free play to more formalized 
recreation, especially if it is necessary to be “good” in order to participate 
in the latter and if the program is administered by “outsiders.” Tappan 
has made the following generalizations about play activities and delinquency : 


1, Being a good athlete is no deterrent at all to delinquency. 

2. Experience in team play through recreation can have no significant amount of carry- 
over to general character traits or conduct patterns. 

3. Even highly organized recreational activities do not absorb enough of the energy 
or time of a child to reduce appreciably his opportunities to engage in delinquency. 

4. In fact a play group may itself help to stimulate its members to illegal activities, 
engaged in “for fun” after their games are over; the probability of this is increased when 
there are delinquent or near-delinquent members in the group. 

5, Many of the recreational programs do not in any event reach those children who 
are presumed to need them most because of their problems of health or delinquency. 

6. If a child is disposed toward law violation because of the influences of his family 
and neighborhood, his early training, his personality distortions, or his attitudes toward 


authority, it will require much more than games and sports to do anything effective 


about it. 
7. Where children have come to enjoy their delinquencies as games—so commonly 


the case—the thrills thus provided are usually greater than those which organized recreation 
can provide.®* 
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Chapter Ten 


The Home and Family 
in Relation to Crime 


Since THE family has almost exclusive contact with the child during the 
period of greatest dependency and greatest plasticity, and continued intimate 
contact over a subsequent period of several years, it plays an exceptionally 
important role in determining the behavior patterns which the child will 
exhibit. No child is so constituted at birth that it must ‘inevitably become 
a delinquent or that it must inevitably be law-abiding, and the family is 
the first agency to affect the direction which a particular child will take. 
Probably it is for this reason that a large proportion of the criminological 
research and thinking during this century, and especially in the 1930's, has 
been concerned with the relationship between crime and delinquency on 
the one hand and various kinds of home conditions and child-rearing 
practices on the other hand. 

Although the family units are expected to train their children in some 
efficient way, so that they will not become delinquent, there is no real science 
of child rearing, and such knowledge as is developed is not available to or 
utilized by many families. The task of child training was comparatively 
simple in early society but has become extremely difficult in modern life. 
In preliterate life both parents were reared in a rather simple, harmonious 
culture, as were also the grandparents, other relatives, and neighbors. 


The result was a steady and harmonious pressure upon the child which 


formed his character without difficulty and with a minimum of conflicts. 
where the persons in charge of the 


This is impossible in modern society, 

training of the child cannot be consistent.! Parents are in conflict with each 
other, with grandparents, with school teachers, and with movie actors. More- 
over, parents are in conflict, probably more than previously, for the affec- 


tion of the child. In this situation the harmonious pressure of consistent 


1 See W. H. Sewell, P. H. Mussen, and C. W. Harris, “Relationships Among Child 
137-148, April, 1955. 


Training Practices,” American Sociological Review, 20: 
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authorities is impossible. It is not even possible for one parent to be consistent 
with himself, for he does not have the support of a consistent culture to keep 
his policies stable. These inconsistencies undoubtedly affect the degree of 
obedience which parents can exact from children and, generally, the degree 
to which children can be controlled. Further, obedience and control depend 
largely upon the prestige of the parents, and this is affected by both the 
consistency of the demands they make upon a child and their status in the 
community.? The poverty, physical features, competitive ability and compara- 
tive attainments, language and social status of the parents in comparison with 
other persons with whom the child is acquainted, may destroy the prestige of 
the parents so that the behavior patterns presented are relatively ineffective.’ 

We TYPES OF HOMES AND OF FAMILY RELATIONSHIPS. The homes from 
which delinquent children come are frequently characterized by one or 
more of the following conditions: (a) other members of the family crimi- 
nalistic, immoral, or alcoholic, (4) absence of one or both parents by reason 
of death, divorce, or desertion, (c) lack of parental control through 
ignorance, blindness or other sensory defect, or illness, (d) home un- 
congeniality, as evidenced by domination by one member, favoritism, 
oversolicitude, overseverity, neglect, jealousy, crowded housing conditions, 
interfering relatives, (e) racial or religious differences, differences in con- 
ventions and standards, foster home, or institutional home, (f) economic 
pressures, such as unemployment, insufficient income, mother working out. 

Three general methods have been used in the effort to determine the 
importance of these conditions as “factors” in delinquency. One of the 
methods is to evaluate the home as a whole, by means of some rating device or 
scale. The home is customarily appraised by setting a “normal” standard 
for homes and concluding that the home conditions are the cause of delin- 
quency if most delinquents come from homes below this normal. In an 
earlier period, the “Whittier Scale for Grading Home Conditions” was 
utilized ; this scale has a maximum grade of five on each of five items: neces- 
sities, neatness, size, parental conditions, and parental supervision. The 
median score of 162 delinquents on this scale was 14, while the median score 
of 50 non-delinquents in a control group was 22; the range of scores for delin- 
quents was 5 to 25, of non-delinquents 4 to 25. Similarly, in a study of the 

2 See David C. Sottong, “The Dilemma of the Parent as a Culture Bearer,” Social 
Casework, 36:302-306, July, 1955; and Bernard C. Rosen, “Conflicting Group Mem- 
bership: A Study of Parent-Peer Group Cross-Pressures,” American Sociological Review, 
20:155-161, April, 1955. 

3 Cf. Albert J. Reiss, Jr., “Delinquency as the Failure of Personal and Social Controls,” 
American Sociological Review, 16:196~208, April, 1951. 

4J, H. Williams, “The Whittier Scale for Grading Home Conditions,” Journal of 
Delinquency, 1: 273-286, November, 1916; J. H. Williams, The Intelligence of the Delin- 
quent Boy (Whittier, California: Whittier State School, Department of Research, 1919), 
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childhood home of delinquent women in New York State, the homes were 
rated as “very poor,” “poor,” “fair,” “good,” or “very good.” The ratings 
for the homes are given in Table XII, and refer to 92 delinquent women in 
Bedford Reformatory whose stories were verified by field investigations, 
and 420 delinquent women in all institutions studied, of whose stories 328 
were not verified by field investigations.’ This shows 62 percent of the 
homes judged to be poor or very poor; incidentally a comparison of the 
two columns shows how unreliable the unverified statements of prisoners 
are. After a short period of use, the Whittier score-card and others 
designed for the same purpose seem to have disappeared. Children who get 
into the juvenile courts come, in more than fair proportion, from homes 


TABLE XII 


DISTRIBUTION OF RATINGS OF CHILDHOOD HOMES OF 
DELINQUENT WOMEN IN NEW YORK STATE 


92 Bedford | 420 Delinquents, 


Ratings Delinquents All Groups 
Percent Percént 
Very poor 10.9 8.3 
Poor 3 51.1 38.1 
Fair 31.5 47.1 
Good ta 6.5 6.0 
Very goo 0.0 0.5 


that are ranked as “poor” or “bad,” but none of the children in some homes 
of this kind, and not all of the children in other homes, get into the juvenile 
court, while on the other hand some delinquent children come from homes 
that are ranked as “good.” Moreover, the rating of a home as “bad” or 
“good” is to a large extent determined by the values and the social class 
position of the investigator. Consequently, this method has not yielded a 
real conclusion regarding the importance of the home as a factor in 
delinquency. 

A second method is the evaluation of the influence of the home by a 
general study of individual cases. By this method Healy judged that the home 
was a major factor in delinquency in 19 percent of a series of one thousand 
cases studied in Chicago and a minor factor in 23 percent, and that home 
conditions constituted 22 percent of the entire number of major and minor 
factors; 23 percent of these delinquents came from homes having “extreme 
lack of parental control.”* In a study of a second series of one thousand 


5 Mabel R. Fernald, Mary H. S. Hayes, and Almena Dawley, A Study of Women Delin- 
quents in New York State (New York: Century, 1920), p. 216. 

¢ William Healy, The Individual Delinquent (Boston: Little Brown, 
134. 


1915), pp. 130-131, 
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cases in Chicago Healy found that 46 percent came from homes having 
“extreme lack of parental control.”? This method permits the investigator to 
evaluate the meaning which a particular set of home conditions has for the 
- specific child, and to thereby make allowances for the fact that “bad” 
homes do not always produce delinquent children. However, the method is 
subjective, and the findings are likely to reflect the preconceptions of the 
investigator. During a period when rather strict discipline is the fad in child 
rearing, homes without such discipline are likely to be designated as delin- 
quency-producing; but when permissiveness is the fad in child rearing, then 
the homes using strict discipline are likely to be so designated. Furthermore, 
whether the home is designated as a factor in the delinquency of a child 
may depend on the likelihood that the home can be modified by welfare 
agencies—a home which can be modified may more readily be designated 
as a factor than one which apparently cannot be modified. 

A third method is statistical. The technique varies from simple calculation 
of the comparative incidence of certain home conditions among delinquents 
and non-delinquents to more sophisticated techniques of holding certain 
variables constant while determining the degree of association between 
delinquency and one other variable. Thus the method aims at the identifi- 
cation of certain specific home conditions which are associated with delin- 
quency, rather than at measuring the influence of the home as a whole. 
This is the most popular method currently in use, and it will be illustrated 
in the sections which follow. 

Wọ CRIMINALITY IN THE HOME. One of the most obvious elements in 
the delinquency of some children is the criminalistic behavior of other mem- 
bers of the child’s family. Burt concluded from his study in England that 
vice and crime were present five times as frequently in the homes from 
which delinquents came as in the homes of non-delinquents.* The Gluecks 
report that 84.8 percent of the offenders released from the Massachusetts 
Reformatory had been reared in homes in which there were other criminal 
members; also they found that 86.7 percent of the juvenile delinquents and 
80.7 percent of the women delinquents whom they studied were from such 
homes.* Barker, however, found in Chicago that the several areas varied 
widely in the extent to which the delinquency of a child was associated with 
the delinquencies of other children and concluded that the association 


7 William Healy and Augusta F. Bronner, “Youthful Offenders,” American Journal 
of Sociology, 22:50, July, 1916. 

* Cyril Burt, The Young Delinquent, Fourth Edition (London: University of London 
Press, 1944). 

? Sheldon and Eleanor T. Glueck, Five Hundred Criminal Careers (New York: Knopf, 
1930), pp. 111-112; One Thousand Juvenile Delinquents (Cambridge: Harvard University 
Press, 1934), p. 79; Five Hundred Delinquent Women (New York: Knopf, 1934), p. 72. 
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between these two variables is a function of the community.7° In their most 
recent study the Gluecks found drunkenness, crime, or immorality in the 
homes of 90.4 percent of 500 delinquent boys and in the homes of only 54 
percent of the 500 non-delinquents comprising the control group.* 

Thus the homes in which delinquents are reared are in an extraordinary 
degree situations in which patterns of delinquency are present. These patterns 
do not generally result in exact copies by the children; rather it is the 
contact with the police and the courts, and the attitudes toward those 
agencies, which are likely to be most significant. It has been shown that farm 
boys who prefer farming as an occupation, as compared with farm boys who 
prefer non-farm occupations, more frequently have participated in a family 
value system functionally related to farming.’* There is no reason to believe 
that boys participating in a value system functionally related to crime should 
not, similarly, enter criminality more frequently than those not participating 
in such direct, primary-type influences. Two psychiatrists have concluded 
that parents’ unwitting sanction or indirect encouragement is a major cause 
of, and the specific stimulus for, truancy and various kinds of delinquency.”’* 

> THE BROKEN HOME. The modification of home conditions by death, 
divorce, or desertion has generally been believed to be an important reason 
for delinquency of the children. This belief is found even in preliterate 
tribes, for the Ama-Xosa, a Bantu tribe in southern Africa, have a proverb, 
“If the old bird dies, the eggs are addled.” Research reports indicate that 
from 30 to 60 percent of delinquents come from broken homes, but the 
percentages tend to cluster around 40 percent. The proportion of delinquent 
girlscoming from broken homes is greater than the proportion of delinquent 
boys coming from such homes, and the proportion of delinquent Negroes is 
greater than the proportion of whites.™* Polk has shown that the judicial 
process tends to select children from broken homes; among the cases of male 
juveniles which the Los Angeles Probation Department closed at intake in 
1956, forty-three percent were from broken homes, while 50 percent of 
those placed on probation and 58 percent of those institutionalized came 


10 Gordon H. Barker, “Family Factors in the Ecology of Juvenile Delinquency,” 
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from broken homes. Similarly, Nye found that 24 percent of the most 
delinquent boys in a high school came from broken homes, while 48 percent 
of the boys in a training school came from such homes, indicating that a 
selective principle was operating.'® 

Such statistics are meaningless except in comparison with similar percent- 
ages for the non-delinquent children or for the total population, Burt 
found about twice as many broken homes in a delinquent group than he did 
in a control group in England, and the Gluecks found a ratio of 1.8 to 1 
among a group of delinquent boys and a control group in the United States.*’ 
On the other hand, Slawson found a ratio of 1.5 to 1 in comparing the insti- 
tutions for delinquents in New York State with the public school in New 
York City which had children of the lowest social status.'* More recently, 
this same ratio was found among delinquent and non-delinquent boys in 
Spokane.!* Barker found that the coefficient of correlation between the 
juvenile delinquency rate of an area and the percentage of parents divorced 
was -+.79 +-.04, which could mean that both the delinquency rate and the 
divorce rate are determined largely by other conditions, such as the local 
community culture. Shaw and McKay compared delinquent boys with 
school boys of the same age and national derivation and found that 42.5 
percent of the delinquent boys and 36.1 of the school boys came from broken 
homes, or a ratio of 1.18 to 1. This indicates that the broken home is not 
closely linked with the delinquency of adolescent males.*! A study by similar 
methods of delinquent girls in Chicago yielded the conclusion that 66.8 per- 
cent of the delinquent girls and 44.8 percent of the school girls came from 
broken homes, or a ratio of 1.49 to 1. This indicates that a break in the home 
has a greater influence on girls than on boys.”* 

Various explanations of this difference between boys and girls in respect 
to the incidence of broken homes have been suggested. Weeks found that 
the type of delinquency must be held constant when comparing the incidence 
of broken homes among boy and girl delinquents. The boy and girl 
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delinquents in this study came-from broken homes in approximately the same 
proportion when the delinquency was ungovernability, running away, Or 
immorality. Girls are more frequently referred for this type of offense, and 
cases of this type were referred to the juvenile court largely from sources 
other than the police, indicating that the broken home probably has more to 
do with referral of cases to the court than with actual causation of delin- 
quency. The broken home had essentially the same significance for boys and 
for girls when comparison was restricted to similar delinquencies.” 

Toby has suggested that such weak control is exercised over adolescent 
males in American families that there is little difference between supervision 
in a well-integrated family and a disorganized one. Hence, there is no appre- 
ciable relationship between broken homes and delinquency among 
adolescent males. But for girls and pre-adolescents the well-integrated family 
gives firm supervision, whereas the disorganized family is unable to do so. 
Therefore, girls and pre-adolescents from disorganized households are more 
likely to be exposed to criminogenic influences than girls and pre-adolescents 
from well-integrated households. This differential exposure, then, may 
account for the apparent positive relationship between broken homes and 
delinquency observed in these populations.** The same interpretation could 
be given to Polk’s finding that 69 percent of a group of Negro delinquents 
placed on probation came from broken homes, as compared with 46 percent 
of the white cases.” 

> DISCIPLINE AND TRAINING. Burt concluded that the most important 
difference between the situations of delinquent and non-delinquent children 
was in the home discipline. Defective discipline was present 6.9 times as 
frequently in the homes of delinquents as of non-delinquents. It appeared 
in the following forms: parental indifference to discipline; physical, intellec- 
tual, or moral weakness of parent which made discipline weak; lack of 
discipline due to absence of parent; disagreement about the control of the 
child; and overstrict discipline. Discipline was four times as important as 
poverty in the home in relation to delinquency.** Glueck found “unsuitable” 
supervision by the mother in the homes of 64 percent of the delinquent 
children and in the homes of only 13 percent of the non-delinquents ; also, 
discipline by the mother was “Jax” in 57 percent of the delinquents’ homes 
and in 12 percent of the non-delinquents’ homes.*” 

The home discipline fails most frequently because of indifference and 
neglect. In many homes little effort is made to train or control the children. 
“a H. Ashley Weeks, “ Male and Female Broken Home Rates by Types of Delinquency,” 
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As soon as the children become physically able they are thrown on their 
own resources to direct their behavior. As a result they are brought into 
contact with persons outside the home and whether they become delinquent 
or not depends upon the community patterns encountered. However, this 
neglect of training by parents is frequently accompanied by criminal behavior 
of parents, and it probably is more extensive in slum areas than in middle 
class residential areas.** Consequently, the probability that a neglected 
child will come into contact with an excess of delinquent behavior patterns 
is high. 

Many of the complaints in juvenile courts originate with the parents who 
charge their own children with ungovernability. This public accusation 
against a child by his own parents weakens the subsequent influence over 
the child, while at the same time it throws the child into association with 
other delinquents. This behavior of parents is due in part to the lack of 
affection and concern for the child, in part to exasperation which is expressed 
violently and inconsistently. Moreover, this behavior of parents seems to be 
concentrated largely in the lower socio-economic classes, where there is a 
relative lack of non-judicial resources for dealing with the problem behavior 
of children. Porterfield has reported that 100 percent of 437 college men 
and women reported delinquencies in their pre-enrollment years of the same 
types as those for which children were before the juvenile court of Fort 
Worth, Texas. However, while these persons had engaged in much the same 
delinquent behavior as the children who appeared before the juvenile court, 
their own parents and others did not make formal complaints against them 
and they did not develop into consistent delinquents in the manner in which 
the children who appeared before the court did.2* The child who appears in 
the juvenile court, in spite of legal theory to the contrary, is branded as a 
criminal and is thus impeded in adjusting to the larger society. The 
inadequacy of the home throws a burden on the larger community, and the 
organized community has not developed methods of discipline and training 
which are equal in efficiency to those of the adequate home. 

A special problem of training and discipline appears in the immigrant 
family. Parents who were effective in training their children in the peasant 
communities of Europe find themselves incompetent in the strange American 
city. A part of the explanation of their difficulty is their ignorance regarding 
the conditions of social life in America and the greater. speed of their children 
in acquiring this knowledge, with the result that the children may look 
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on their parents with contempt. The following cases illustrate how this 
occurs : 


A boy thirteen years of age, son of Russian immigrants, had become a truant, a 
drug peddler, and a notorious criminal. A social worker asked the mother of the boy 
whether she had tried to make the home attractive for the boy. The mother replied: 

“I did, I did. . . . I did everything I could to keep them home, and let them turn the 
house upside down. But they refused to bring their friends to the house. They said they 
were ashamed of us because we were greenhorns and couldn’t speak like American people. 
... I did all I could to learn how to speak English—I even went to night school—but 
the language wouldn’t come to me—maybe I’m too old, and—you can’t imagine how 
awful it is when parents and children do not speak the same language.” 


Six boys robbed and, apparently without any motive, killed a truck gardener who was 
driving into Chicago. Two of the boys were under seventeen years of age, another under 
nineteen, and two between the ages of twenty-one and twenty-four. The general family 
situations are described thus: 

“All but one of them had been born in the old country and brought to America when 
quite young; the parents were laboring people without education or privilege; the fathers 
were absorbed in the dreary grind of earning food and shelter for their large families in 
this new land where work is none too plentiful and where there are so many problems for 
the immigrant; the mothers were absorbed in the care of their younger children. One 
mother said, ‘I have had fourteen children and had no life outside my kitchen. You see 
how it is. How could I see where my boy was going?’ All of the mothers admitted that 
they asked no questions about the work their boys were doing nor the conditions under 
which it was done, whether they found the work congenial or distasteful. The only question 
was, ‘How much money on Saturday?’ The father of two of the boys said, less than a 
week before the day set for the execution, ‘I don’t care what they do with them; they may 
hang them or shoot them; it is nothing to me.’ On being asked how he, the father, could 
speak so brutally of his own sons, he answered with a shrug of his shoulders, ‘Neither of 
those boys brought home a penny.’ 

“In one of the other homes where eleven people lived in two dark, unsanitary, rear 
basement rooms, the old father, a rag picker by profession, recounting the circumstances 
of the crime, told how the other boys had urged his son Philip to go out with them on the 
night of the murder. The boy left the house saying he would return soon. In the morning 
the old father, coming from the bedroom into the kitchen, ‘looked all around on the floor, 
but Philip was not there,’ an unconscious commentary upon Philip’s sleeping accommo- 
dations. The mother of the youngest child, crying over the tub as she bent to the family 
washing, said that he had ‘always been a good boy at home.. . . When asked where her 
boy had spent his evening, she replied, *Maybe at the corner over there; how should I 


know? He never tells me.’ ”® 


As a result of such home conditions in immigrant families the children 
are often thrown upon their own resources or the resources of the very 
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disorganized communities in which they live.** Thomas and Znaniecki stated 
that because the immigrants do not have the support of the larger family 
and of the community, they cannot control their children.** 

Another special problem of training and discipline occurs with respect to 
institutionalized children. Miss Bingham found that of 500 delinquent girls 
in Waverly House in New York City, 100 had been in orphanages or other 
child-caring institutions for periods ranging from one to twelve years.” 
Slawson found that 13.3 percent of the delinquents studied by him had 
been at one time in an orphan asylum, as compared with 1.8 percent of an 
unselected group of New York City school children.*® Thais reports that of 
84 foster children who had reached the age of eighteen who had never been 
in orphanages, only 18 percent had not made satisfactory adjustments, 
while of 96 children of the same kind who had been in orphanages for five 
years or more 34 percent had not made satisfactory adjustments.** Insti- 
tutional children frequently do not acquire the feeling of security and 
self-esteem which comes from membership in a strong primary group, and at 
the same time many of them are thrown with few inhibitions into association 
with delinquents and patterns of delinquency.*? Neither of these is a necessary 
outcome of institutionalization, however, 

Foster children are often believed to be more inclined toward delinquency 
than are other children. The truth of this belief cannot be determined, for 
there are no good comparisons of the two kinds of groups on this point 
and it would be extremely difficult to select adequate samples for such 
comparisons. Probably the belief is based on occasional observations of 
foster children who become delinquent and on a priori beliefs. Certainly 
only a small minority of foster children become delinquent. 

Wọ GENERAL PROCESSES. From the preceding analysis of home conditions 
in relation to delinquency, five principal processes appear. First, a child 
may assimilate within the home by observation of parents or other 
relatives the attitudes, codes, and behavior patterns of delinquency. He 
then becomes delinquent because he has learned delinquency at home. 
However, other children of the same age and sex probably are more im- 
portant than parents in presenting patterns of behavior, whether the patterns 
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presented are delinquent or anti-delinquent. Second, parents determine both 
the geographic and the social class locus of the home in the community, 
and the locus of the home, in turn, largely determines the kind of behavior 
patterns the child will encounter. If the home is in a high delinquency area, 
the probability that the child will encounter many delinquent patterns is 
higher than it is if the home is located in a low delinquency area. Similarly, 
being a member of a lower socio-economic class may greatly affect the 
child’s denial or acceptance of the dominant values of the society.** Third, 
the home may determine the prestige values of various persons and also the 
type of persons with whom intimacy later develops. The child may learn to 
reject immigrants, members of certain minority groups, policemen, social 
workers, or others. He learns to appraise persons by their bearing, clothing, 
language, or occupation as important or unimportant, and this appraisal 
later affects his acceptance or rejection of the behavior patterns which are 
presented. He learns, in other words, to pay little attention to the behavior 
patterns, whether criminal or anti-criminal, presented by some persons, and 
to pay close attention to those presented by other persons. Fourth, a child 
may be driven from the home by unpleasant experiences and situations or 
withdraw from it because of the absence of pleasant experiences, and thus 
cease to be a functioning member of an integrated group. Nye found that 
delinquency is higher in unbroken but unhappy homes than it is in broken 
homes.*® The important element is that isolation from the family is likely to 
increase the child’s associations with delinquency behavior patterns and 
decrease his associations with anti-delinquency behavior patterns. However, 
it is entirely possible that the reverse sometimes takes place: the child could 
become isolated from the patterns of the delinquent home and thereby 
increase his associations with anti-delinquent behavior patterns. Fifth, the 
home may fail to train the child to deal with community situations in a law- 
abiding manner. That is, delinquency patterns may not be present in the 
home, but the home may be neutral with respect to delinquency of the child. 
This failure to present anti-delinquency patterns may be due to neglect of 
training because of the absence of the parents or because of the unconcern 
of parents, or it may be due to overprotection in the form of failure to 
acquaint the child with the kinds of delinquencies he will be expected to resist 
or with the taboos of the outside world. In either case he fails to develop 
inhibitions against delinquency, which are supposed to be developed in the 
family life. Again, whether such a “neutral” child becomes delinquent or 


38 Albert K. Cohen Delinquent Boys : The Culture of the Gang (Glencoe: The Free Press, 
1955); Solomon Kobrin, “The Conflict of Values in Delinquency Areas,” American 
Sociological Review, 16:653-661, October, 1951. 

39 Op. cit., p. 47. 


182 Principles of Criminology 


not will depend upon his associations with delinquent and anti-delinquent 
patterns outside the home. 

Most of the factors which haye been found to be associated with 
delinquency can be interpreted in relation to the fourth and fifth of the pro- 
cesses which have been outlined. The fact that the mother works away from 
home, that the father is dead, that the housing facilities are very inadequate, 
that the parents are unconcerned with the behavior of the child or are 
extremely harsh in their discipline—all of these may fall within the frame- 
work of the fourth and fifth processes. In both of those processes, the active 
Condition is assimilation of delinquent behavior patterns from associates. 
These two processes are important because they increase the probability that 
a child will come into intimate contact with delinquents and will be attracted 
by delinquent behavior. If the family is in a community in which there is 
no pattern of theft, the children do not steal, no matter how much neglected 
or how unhappy they may be at home. There are cases in which parents 
neglect and abuse their children, are in dire poverty, are frequently intoxi- 
cated, and in many respects are vicious; in spite of such home condi- 
tions, the children of the community may engage in practically no 
delinquencies. 

A sixth process may operate, although it is probably not very important. 
This is the persistence in the general community of habits of disobedience 
formed in the heme. This notion is frequently discussed in common-sense 
terms of the failure of the child to develop habits of obedience or in 
psychiatric terms of resentment of authority. Both views assume that there is 
a generalized attitude toward authority. That is questionable, for disobedience 
develops in a large proportion of the children in the modern home, due to 
the impossible demands made on them and to the inconsistency in the 
enforcement of home regulations. The psychoanalysts have emphasized the 
Oedipus complex as a principal source of delinquency, This complex consists 
of hatred of the father because of rivalry for the affections of the mother; 
because the father is the authority in the home, the boy transfers hatred of 
authority when he becomes active in the outside community. It is difficult 
to determine the extent to which such transference occurs. Children who are 
very disobedient at home are frequently well behaved in the home of a 
neighbor or in school. A careful study of 74 adult male prisoners found no 
correlation between the subjects’ attitudes toward Public law and morality 
and their attitudes toward their parents. 4 

Another process is frequently suggested : psychological tensions and 
emotional disturbances in the home. There is no doubt that tensions 
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accompanying or resulting from favoritism, rejections, insecurity, harshness, 
rigidity, irritation, and other conditions characterize many homes and affect 
many children. Observation of such home conditions among delinquent 
groups has resulted in the proposition: “The problem child is a child with 
problems.” The delinquent is considered as emotionally disturbed, and his 
emotional disturbance is considered the product of emotional disturbances 
in his home. The psychiatrists and psychoanalysts have recently brought 
this notion into prominence, and it probably is the most popular interpre- 
tation of juvenile delinquency at present.“ However, it is not at all certain 
that there is an undue incidence of emotional disturbances among delin- 
quents or in the homes of delinquents. Furthermore, a most significant 
theoretical question regarding this interpretation of delinquency has not 
been adequately answered. Granted that juvenile delinquents sometimes 
come from homes characterized by family tensions and emotional distur- 
bances, how do these tensions produce delinquency? Obviously, they 
may produce delinquency through the fourth and fifth processes described 
above; that is, through increasing the probability of contacts with delin- 
quency behavior patterns or through failure of the family to acquaint the 
child with the taboos of the community. Psychological tensions and emo- 
tional disturbances at home may drive the child away from home and into 
contact with delinquents. Slawson found that 54 percent of the delinquents 
he studied had run away from home, as compared with 4 percent of the 
school children on a low economic level. A girl who finds no affection at 
home may find affection in illicit relations with boys or she may find it in 
non-delinquent activities in the school or community. A child does not 
necessarily become delinquent because he is unhappy. That is, it is probable 
that the tensions and emotional disturbances are important within the 
framework of the processes described previously rather than as independent 
processes. Children in unhappy homes may take on delinquency patterns 
if there are any around for them to acquire. Certainly they will not start 
giving away their personal possessions according to the custom of some 
Indian tribes, for this pattern is not present in urban America.** 

Yọ DELINQUENT AND NON-DELINQUENT SIBLINGS. It might be expected 
that all children in the homes in which the processes described above appa- 
rently are operating would become delinquent. As a matter of fact, many 
of the children in such homes are not delinquent. One study found that in 
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372 two-child families in which one child was delinquent, the other child 
was delinquent in 20 percent of the families, and the character was not 
known in 2 percent. In 333 six-child families in which one child was delin- 
quent, 12 percent of the siblings were known delinquents, 82 percent 
non-delinquents, and 6 percent unknown.** This shows a relatively small 
proportion of the siblings delinquent, and indicates that the home as such is 
not a completely determining factor in behavior. It is probable, however, that 
some of the siblings were too young to be involved in delinquencies and the 
proportion delinquent might be increased if the figures were restricted to 
children above the age of ten years. Moreover, the home changes greatly in 
some cases by reason of the death of a parent, a change in economic status, 
formation or discontinuance of habits of alcoholism by parents, or other 
conditions; thus the home of one child is not the same as the home of 
another child in the same family. Also, parental affection and supervision 
vary considerably in a home at a particular time for the different children, 
so that a child may not, on that account, have the same home as his brother. 
Finally, many of the associations which an individual has with delinquent and 
anti-delinquent behavior patterns outside the home are adventitious. It is not 
necessary to believe that every turning point in the life of an individual is a 
choice directed by a deep-seated and fundamental trait of personality. 

Wọ ORDER OF BIRTH IN RELATION TO CRIME. Many studies have been 
made of the relation of order of birth to achievement, intellectual ability, 
psychopathy, aggressiveness, and other traits of personality and of behavior. 
The earlier studies generally showed inferiority in the first-born child, 
but the later studies have reduced this difference, due principally to an 
improvement in the statistical procedures. The result is that it is now 
doubtful whether order of birth has any association with traits of perso- 
nality or behavior. Two explanations have been offered for the difference 
which has been found or has been assumed. One of these is biological and 
is to the effect that the first-born child is inferior because of the greater 
difficulty of his birth process or because of the sexual immaturity of the 
parents. The other explanation is in terms of social relations and includes 
undeveloped skill of parents in training the child, oversolicitude of parents 
because of the newness of the experience, and conflict for the child in passing 
from a favored position as an only child to a subordinate position when 
a second child is born. 

Studies of delinquents have been made from this same point of view, 
though most of them have been confined to very small numbers of cases. 
Levy in New York and Goodenough and Leahy in Minneapolis found the 
first-born child delinquent in a disproportionately large number of cases, 
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but Rosenow has questioned the validity of this finding.** A study of two 
groups of juvenile probationers in England showed an over-representation 
of intermediate-aged children, as compared with oldest and youngest in the 
family.*® Miss Parsley studied 361 delinquent girls in comparison with an 
equal number of non-delinquent girls of the same ages and nationalities, and 
found no significant difference in regard to the proportions of first-born, but 
did find that a significantly smaller proportion of the non-delinquents were 
youngest children.** This indicates that the youngest child is less likely to 
become delinquent and this conclusion applies equally to the native white 
and the Polish groups, but no significant difference was found in the Negro 
cases. In general, there are variations of such size and types that a conclusion 
on the significance of ordinal position seems unjustified. 

Sletto has made an investigation of a different nature on this topic. He 
compared 1,145 juvenile delinquents in Minneapolis with an equal num- 
ber of school children matched for age, sex, and sibling position, The 
problem was to determine whether an undue number of the delinquents had 
older brothers, younger brothers, older sisters, younger sisters, or various 
combinations of these. He found that for boys the delinquency rates were 
highest among those with both older brothers and younger brothers but no 
sisters, lowest among those with both older brothers and older sisters but no 
younger siblings, and intermediate among those with other combinations 
of brothers and sisters. For girls, the rates were highest among those with 
a combination of older brothers, younger brothers, and younger sisters, 
lowest among those with both older brothers and older sisters but no 
younger siblings, and intermediate among those with other combinations of 
siblings. Moreover, it was found that girls who have brothers and no sisters 
have a higher delinquency rate than girls who have sisters and no brothers, 
Apparently a girl with no siblings of the same sex is likely to approach the 
delinquency standards of the brothers. A boy who has sisters and no brothers 
does not show a consistent tendency of an analogous kind.“ Sletto’s study in 
general, justifies a conclusion that social relations are affected by the ordinal 
position and that the social relations are important in delinquency. 
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The “only child” is generally supposed to be extraordinarily prone to 
delinquency. The studies which have been made do not consistently bear this 
out. To cite only a few of the studies, Bohannon,** Burt,‘® Slawson,** and 
Parsley,5! found a disproportionate amount of delinquency among ‘“‘only 
children,” while Levy,5? Goodenough and Leahy,** and Ward“ did not find 
this disproportion. Shield and Gregg found that undue proportions of 
Virginia State Prison inmates were first-born, last-born, or only children.*> 
On the contrary, the Gluecks found that their group of delinquent boys con- 
tained lower proportions of first children, youngest children, or only children 
than did the control group.** Nye found that oldest and only children 
show less delinquency behavior than intermediate and youngest children.*’ 
Wattenberg reviewed the studies of delinquency and only children and con- 
cluded that the meaning of being an only child varies among different 
national, racial, religious and economic groups, and that, consequently, the 
status of only child has no consistent relationship to delinquency or other 
behavior problems.** 

> MARITAL status. The marital status of the adult person appears to 
have considerable significance in relation to crime. The rate of commit- 
ment to prisons and reformatories per 100,000 population of the same 
marital status is lowest for the married, next to the lowest for widowed, 
next for the single, and highest for the divorced. These ranks, however, are 
affected in part by age. Divorced persons have the highest commitment rate 
at each age, and this is true for each of the sexes. Divorced males twenty 
to twenty-four years of age have a rate of commitment about six times as 
high as either single males of the same age or married males of the same 
age, while divorced females of that age have a rate about ten times as high 
as either single females or married females of the same age. Married males 
have a lower commitment rate than single males in all age groups except 
fifteen to nineteen; the rate is only slightly lower in the age twenty to 
twenty-four, but is significantly lower in later ages. For females, however, 
the married women have a higher commitment rate at each age except 
twenty-five to thirty-four but the difference is not very great except in the 
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56 Glueck and Glueck, Unraveling Juvenile Delinquency, op. cit., p. 120. 

57 Nye, op. cit., p. 37; see also Raymond A, Mulligan, “Family Relationships and 
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age group fifteen to nineteen. These statistics, which are based on commit- 
ments to prisons in the United States, are in substantial agreement with 
the statistics from European countries. It has been found, also, that married 
persons succeed on parole more frequently than persons of any other 
marital class, and that those who are compatibly married succeed more 
often than those incompatibly married.** Gillin made a study of 172 prisoners 
in comparison with their non-criminal brothers and found that the prisoners 
had the following characteristics more frequently than their brothers: 
single or divorced; did not have harmonious relations with wife; did not 
come from same nationality, religion, educational, or economic status 
as wife.* It is not possible, however, to conclude from these statistics that 
marital status is a direct causative factor in crime. One may judge a priori 
that it has some influence in determining the kinds of behavior patterns with 
which a person comes in contact or that both marital status and criminality 
are affected by other variables in the situation. 
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Chapter Eleven 


Social Institutions and Crime 


M EFFORTS have been made to determine the effects on criminal 
behavior of the general social institutions. The basic social institutions—such 
as family, economics, government, education, and religion—are organized 
systems for meeting societal needs. Each organizes some aspect of the 
individual’s behavior, and each is necessary to the continued existence of a 
society. There are many variations in the specific form and content of the 
institutions as we move from society to society, and these variations con- 
ceivably are linked to variations in crime rates among societies. As was 
indicated in Chapter Five, however, intersocietal comparisons of institutional 
structure and functioning, like intersocietal comparisons of crime rates, are 
very difficult and hazardous. Consequently, most of the research on the 
subject in the United States has been directed at analysis of the role of the 
various institutions in determining the variations in crime and criminality 
in our own society. That is, “family factors,” “ economic factors,” “political 
factors,” etc., in crime have been sought. The family institution, which was 
discussed in the last chapter, and the economic institution, especially as it 
affects the distribution of wealth, have received more explicit attention than 
the other institutions. 

THE ECONOMIC INSTITUTION. Many studies have been made of the 
relation between crime and poverty, an economic condition. These have 
been directed at two principal questions: Do people of lower economic 
status commit more crimes than people of higher economic status? And, do 
crime rates increase when poverty increases in periods of economic depres- 
sion? A survey will be made of the principal findings of these studies, their 
limitations, and the conclusions that seem warranted. 

First, studies of the economic status of criminals have indicated that 
the lower economic class has a much higher official crime rate than the 
upper economic class. This conclusion has been derived from two types of 
data: 
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(a) Arrests, convictions, and commitments to prisons are concentrated 
in the lower economic class greatly in excess of the population in that class. 
This concentration has been found both for adults and for juveniles. Caldwell, 
using the Barr occupational rating scale, found that 33.4 percent of the 
parents of boy delinquents and 52.7 percent of the parents of girl delin- 
quents in Wisconsin correctional institutions were unskilled, in comparison 
with 11.8 percent of the entire employed population of the state. Similarly, 
data gathered on 761 delinquents in Passaic, New Jersey, indicated that 
their fathers’ occupational ratings were considerably lower than the rating 


TABLE XIII 


PERCENTAGE DISTRIBUTION OF THREE SERIES OF OFFENDERS, BY ECONOMIC 
STATUS OF PARENTAL FAMILIES 


Parental Families: 1,000 Juvenile Je Toe: 500 Women 
Economic Status Delinquents Delinquents Delinquents 
8.1 14.8 13.3 
63.2 56.4 78.0 
23.7 28.8 8.7 
100.0 100.0 100.0 


for the general population of the city.? Comparisons of the occupational 
status of adult criminals likewise shows a disproportionately large 
representation of unskilled and semiskilled occupations. 

Thomas found that in Detroit parents of delinquents had a score of 10.5 
on the Sims socio-economic rating scale, in comparison with 14.5 for a 
control group.* The economic status of the parents of three series of offenders 

. Studied by Sheldon and Eleanor Glueck is presented in Table XIII.‘ 
This shows that 71.3 percent of the offenders in one series and 91.3 percent 
in the series at the other extreme were below the “comfortable level,” which 
was defined as possession of sufficient surplus to enable a family to maintain 
itself for four months without going on relief. Warner and Lunt found 


1M. G Caldwell, “The Economic Status of Families of Delinquent Boys in Wisconsin,” 
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2 W. C. Kvaraceus, “Juvenile Delinquency and Social Class,” Journal of Educational 
Sociology, 18: 51-54, September, 1944. See also Walter Lunden, Statistics on Crime and 
Criminals (Pittsburgh: Stevenson and Foster, 1942), pp. 84-87. 

3 C, Thomas, “Results of the Sims Socio-economic Rating Scale,” American Journal 
of Orthopsychiatry, 1 :527-539, October, 1931. 

* Sheldon and Eleanor Glueck, One Thousand Juvenile Delinquents (Cambridge: Harvard 
University Press, 1934); Five ‘Hundred Criminal Careers (New York: Knopf, 1930); 
Five Hundred Delinquent Women (New York: Knopf, 1934). See also Maud A. Merrill, 
Problems of Child Delinquency (Boston: Houghton Mifflin, 1947), pp. 77-78. 
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that while the two lower classes constituted only 57 percent of Yankee 
City’s population, 90 percent of the arrests during a seven year period were 
arrests of members of these two classes.* Seventy-three percent of a sample 
of the children placed on probation in Ceylon in 1944-1956 were classed 
as “poor” or “very poor.’’* A study in Denmark indicated that 10 percent 
of a group of offenders came from the upper or middle class, while 27 per- 
cent of the general population was in these classes.’ Many other studies have 
shown the same tendency for adult and juvenile delinquents to be con- 
centrated in the lower economic class.* One study indicated that prisoners 
rank themselves lower than they rank their fathers on socio-economic status. ® 

(b) The second type of data is the comparative delinquency and crime 
rates of various areas of differing economic status. Ogburn found a significant 
association between poverty and crime in a comparison of sixty-two 
cities.1° Shaw and McKay compared residential areas within each of twenty- 
one cities and found a large and consistent relationship between crime and 
poverty; they also found very high positive correlations by residential areas 
between boy delinquency and girl delinquency rates, and also between boy 
delinquency rates and adult crime rates. In an English city Morris found 
a correlation of -++.74 between delinquency rates and percentage of over- 
crowded homes, and a correlation of —.76 between delinquency rates and 
the percentage of middle class households.** Correlations between crime 
rates and other indexes of poverty also indicate that crime is associated with 
areas of poverty. For instance, the economic values of houses in a delin- 
quency area are low, the delinquency rate is higher among renters than 
among property owners, and the physical condition and equipment of houses 
in delinquency areas is poor.** 


5 William Lloyd Warner and Paul S. Lunt, The Social Life of a Modern Community 
(New Haven: Yale University Press, 1941), pp. 373-377. 
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The reliability of the indexes of crime has been questioned repeatedly. 
White-collar crimes are not included in the official criminal statistics, and 
those statistics for that reason are biased. It is not possible at present to 
compile quantitative data regarding the white-collar crime rate and there- 
fore it is not possible to make accurate comparisons of the total criminal 
behavior of the several classes. When white-collar crimes are taken into 
account, however, they throw doubt on the conclusion that crime is con- 
centrated in the lower economic classes.1* Reckless is convinced that the 
curve for the distribution of crime among the social classes in the United 
States is bi-modal, with a high peak for the members of the lower class, a 
low valley for the members of the middle class, and a high peak for the 
members of the upper class.1* Even for ordinary crimes, the administrative 
processes are more favorable to persons in economic comfort than to those 
in poverty. One study found that lower class boys were significantly over- 
represented in the population of training schools; however, when high school 
students were asked to report on their delinquencies, no significant differences 
in the delinquency of boys and girls in the different socioeconomic classes 
was found.?* 

Second, the relation between crime rates and the business cycle has been 
studied. These studies, which have been continued for more than a century, 
have been summarized and appraised by Sellin.17 The methods which have 
been used have seldom been carefully devised and the indexes of both 
crime and business conditions have varied widely, with the result that no 
positive, definite, and valid generalizations can be made. The following are 
the closest approximations to conclusions from the studies: (a) Serious 
crimes have a slight and inconsistent tendency to rise in periods of depres- 
sion and fall in periods of prosperity. Dorothy Thomas found a correlation 
of —.25 between all indictable crimes and economic prosperity in England 
and Wales for the period 1857-1913, Ogburn a similar coefficient of —.35 
in New York State for the period 1870-1920, and Phelps a coefficient of 
—.33 in Rhode Island for the period 1898-1926.1* (b) The general crime 


14 See Edwin H. Sutherland, White Collar Crime (New York: Dryden, 1949). 
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rate does not increase significantly in periods of depression.1® (c) Property 
crimes involving violence show a tendency to increase in periods of depres- 
sion, but property crimes involving no violence, such as larceny, show only 
a very slight and inconsistent tendency to increase in depression periods.” 
Radzinowicz found a clear-cut increase in crimes against property in Poland 
in the depression years of the early thirties.2* None of the studies which 
cover longer periods of time has shown such significant relationship, 
perhaps because extraneous factors, such as variations in laws and in ad- 
ministration of the laws, play less part in the longer period. (d) 
Drunkenness tends to increase in periods of prosperity according to some 
studies but shows no significant change according to others. Dorothy Thomas 
found a correlation of -+.34 between prosecutions for drunkenness and pros- 
perity in England in 1857-1913; Winslow found no significant relation in 
Massachusetts between prosecutions for drunkenness and unemployment. 
(e) Crimes against the person show no consistent relationship to the business 
cycle. Some studies have reported increases in crimes against the person 
in periods of prosperity and find, also, that the consumption of alcohol 
accompanies the increase in crimes against the person. (f) Juvenile delin- 
quency tends to increase in periods of prosperity and to decrease during 
periods of depression.** A recent study suggests that combining statistics on 
juvenile crime with statistics on adult crime may give the erroneous impres- 
sion that the general crime rate (all ages) does not change in periods of 
depression.*® 

A general positive conclusion about the relationship between poverty and 
crime can hardly be derived from these two kinds of studies of the relationship 


19 Albert H. Hobbs, “Relationship Between Criminality and Economic Conditions,” 
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between crime and economic conditions. The following negative conclusions 
can be drawn. First, the official criminal statistics, being biased as to class 
by the exclusion of white-collar crimes and by differences in arresting 
practices, exaggerate the extent to which crimes arè concentrated in the 
lower class; excessive criminality of the lower class except in the official 
crime records has not been demonstrated. Second, even if the official statistics 
are accepted, they give conflicting conclusions. On the one hand, criminal 
behavior is related consistently to poverty and low economic status according 
to studies which compare residential areas of criminals and non-criminals, 
but is related inconsistently or not at all to poverty and low economic status 
when chronological periods are compared. 

This suggests that poverty has certain social accompaniments when 
considered geographically which are lacking when considered chrono- 
logically, and that it may be these accompaniments of poverty rather than the 
economic need which result in criminal behavior. Poverty in the modern city 
customarily means segregation in low-rent areas, where people are isolated 
to a considerable degree from anti-criminal patterns and forced into contact 
with many criminal behavior patterns. It generally means a low social 
status, with little to lose, little to respect, and little to sustain efforts at self- 
advancement. It generally means bad housing conditions, poor health, and 
invidious comparisons in other physical and physiological conditions. It 
may mean that both parents are away from home during most of the hours 
the children are awake, and are fatigued and irritable when at home. It 
generally means that the child is withdrawn from school at the earliest per- 
missible age to enter an unskilled occupation which is not interesting or 
remunerative and which offers few opportunities for economic advancement. 
Poverty in a small town may have few of those accompaniments. On the 
other hand, a depression does not modify significantly the associations 
of many persons, for rents decrease and families generally occupy the same 
houses and have the same neighbors as formerly.?* Poverty may, therefore, 
be significant because of the social accompaniments of poverty. Persons of 
the upper socio-economic classes, also, violate laws when they are in contact 
with criminal patterns. Wants seem to be indefinitely expansible and the 
need for a third automobile may be an incentive to crime to the same extent 
as need for food to prevent starvation. At least, the studies of economic 
factors in crime do not demonstrate that economic needs, measured in 
physiological terms and abstracted from social definitions, play a significant 
part in the causation of crime. 

The conclusion that poverty is significant in crime causation primarily 
as it determines associations with criminal patterns or isolation from 


36 Ruth Shonle Cavan and Katherine H. Ranck, The Family and the Depression, 
(Chicago: University of Chicago Press, 1938). 


Social Institutions and Crime 195 


anti-criminal patterns is supported by several types of studies. The Japanese 
children in the Japanese colony in Seattle had a very low delinquency rate 
in the pre-war period, although these families were in as great poverty as 
the people in surrounding areas, whose children had very high delinquency 
rates. Moreover, residents of certain rural areas may be in extreme poverty 
with little incidence of crime. Shaw found that for the 87 counties of 
Minnesota the correlation between the percentage of the populations on relief 
combined with the percentage of the populations seeking work and crime 
rates was only +-.213. By way of contrast, he found a correlation of +.717 
between the degree of urbanization of the counties and their crime rates.*” 
Sheldon discovered no close relationship between the indexes of economic 
status and juvenile delinquency when other factors were held constant, but 
found a significant relationship between indexes of social disorganization 
and juvenile delinquency when economic factors were held constant.** Also, 
girls in the areas of poverty in the typical American city are in as great 
poverty as boys but their delinquency rate is much lower than the delinquency 
rate of boys. Similarly, members of groups in extreme poverty have literally 
starved to death rather than violate laws. The following is a report on a 
period of famine in India in 1943: 


Through all these months the white Brahmin cattle wandered by the hundreds through 
the streets of Calcutta, as they always have, stepping placidly over the bodies of the dead 
and near-dead, scratching their plump haunches on taxi fenders, sunning themselves 
on the steps of the great Clive Street banks. No one ever ate a cow; no one ever dreamed 
of it. I never heard of a Bengali Hindu who would not perish with all his family rather 
than taste meat. Nor was there any violence. No grocery stall, no rice warehouse, none 
of the wealthy clubs or restraurants ever was threatened by a hungry mob. The Bengalis 
just died with that bottomless docility which, to most Americans, is the most shocking 
thing about India.* 


The kind of crime, as contrasted with the fact of crime, is very significantly 
related to economic status. One’s position in the economic structure deter- 
mines opportunities, facilities, and the requisite skills for specialized 
crimes.*° 

(> THE INSTITUTION OF GOVERNMENT. There has been much speculation 
but relatively little research on the institution of government and the 
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political processes in relation to criminal behavior. Two possibilities for 
research may be suggested. First, various forms of government might be 
compared, as the capitalist democracy and the communist “dictatorship of 
the proletariat.” Other comparisons, with less economic involvement, 
might be made between a democratic system and an absolute monarchy, a 
dictatorship, or a system of government by tribal council, with the objective 
of determining the extent to which criminal behavior is related to the 
general form of the political institution. The reason no organized research 
work has been done on this problem and the reason such research is infea- 
sible need hardly be mentioned—the lack of comparable statistics for 
different nations and systems. Second, comparison might be made of 
specific political variables within a nation, such as a Democratic adminis- 
tration with a Republican administration, or the particular policies of one 
administration with those of another. Discussion of this subject has resulted 
in many conflicting claims, but the problem seems peculiarly insusceptible to 
scientific research. In fact, the crime statistics inadequately represent the 
true crime picture in the United States partly because various political 
administrations juggle the figures so as to “prove” that their policies have 
reduced crime while the policies of the opposition have increased or would 
increase crime. Because of the absence of organized research on the influence 
of government on crime rates, analogous to that in the area of economic 
conditions, this problem can be discussed only in general terms. 

A prominent theory is that crime is due to the lack of enforcement of 
laws, and that the solution of the problem of crime is pressure upon the 
Police and courts to enforce the laws strictly. Strict enforcement of laws 
would certainly reduce crime, but strict enforcement of laws is extremely 
difficult because the agencies of justice have been kept weak by the same 
conditions which have produced high crime rates.** 

A few centuries ago government had prestige because it was based on the 
divine right of the sovereign. General opposition to strong government 
developed because of the necessity of breaking away from the regulations 
which persisted from the feudal period, because of the democratic fear of 
absolutism, and because of the new problems of the frontiers, In spite of 
this distrust, the widening area of social interaction and the deadly effects 
of competition drove many groups to appeal to government for assistance. 
Many laws have been passed for the purpose of controlling behavior in 
these impersonal situations but the legislation has not been supported by a 
cohesive body of opinion and sentiment. The result has been the anomalous 
condition of a great amount of legislation and little respect for legislation. 
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Each group rebels against the legislation forced upon it by other groups, 
and each group attempts to secure legislation to regulate other groups. It is 
easy to break laws derived from a source that one does not respect greatly 
and it is easy to manipulate policies in the interest of one’s own group when 
few people have an intense interest in the larger group. Clinard has indicated 
that in America the general public attitude toward law obedience is that 
all laws except those dealing with very serious offenses should be violated 
if one can get away with it, or that laws should be selectively obeyed accord- 
ing to one’s interests.** The first can be seen in the attitudes toward tax 
evasion and manipulation, the patronage of gambling establishments, the 
failure to obey traffic regulations, and public intoxication. The second 
can be seen in the selective obedience of laws governing business, labor, 
and agriculture.** 

The general disrespect for law and disrespect for those who make and 
enforce laws is seen not only in the fact that people break laws but also in 
the attitudes of those who do not break laws. Legislative bodies, considered 
as corporate bodies rather than as individuals, are generally considered with 
contempt, suspicion, and distrust. Invariably, novels dealing with legislatures 
in the United States during the last four generations, have presented these 
bodies as corrupt, boss-ridden, inefficient, and lacking in scientific methods 
and procedure. Similarly, the police are generally regarded as brutal. corrupt, 
and inefficient. The public attitude toward the courts is perhaps a little more 
favorable but inclines toward ridicule of the higher courts for corporate 
inefficiency, and still greater ridicule and contempt for the lower courts for 
the additional defects of dishonesty, individual inefficiency, and squalid sur- 
roundings. The lack of respect was illustrated recently when a club woman 
who was the complaining witness in a burglary case notified the police that 
she could not be in court at the hour set for trial because she had an 
appointment for tea with a prominent visitor. 

Officials charged with the enforcement of laws may avoid their 
responsibility altogether or may enforce the laws only sporadically. The 
cyclical pattern of “reform” so common to American municipalities is partly 
a function of sporadic enforcement. The citizens, however, are indirectly 
responsible for the lack of enforcement; the laws are not enforced because the 
officials are fearful of arousing public antagonism.** In many groups, 
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individuals would generally prefer to be caught breaking almost any of the 
laws except those regarding the most serious felonies rather than be detected 
eating potatoes with a knife, and in certain groups even felonies are less 
serious than breaches of etiquette. Prohibition probably made a generous 
contribution to the development of a code of selective obedience of law. 

When one is caught, the problem is to “fix” things. This occurs very 
commonly in the so-called law-abiding groups in relation to traffic violations, 
gambling, smuggling, liquor, and certain other crimes. In other circles it 
occurs in relation to shoplifting, picking pockets, robbery, burglary, and 
murder. There is a prevalent belief among prisoners that their own cases 
could have been “‘fixed” if they had had sufficient money. According to that 
belief, the only reason for being arrested or convicted is poverty. It is pro- 
bable that no part of the population is better acquainted with the corruption 
and graft in the legislative, judicial, and police systems, so far as they exist, 
than are the professional criminals. 

Many cities and states are under the control of political machines, and 
these are sometimes bipartisan and continue their control regardless of the 
party in power. The political party is an agency for predatory control. It can 
retain its position only by rendering services to one special group or another, 
or to the general society. It must serve the general society, but service to the 
general society is a means to its own welfare. In the first place, the ordinary 
individual does not want to be bothered with political activity and does not 
have the initiative to get the government to act. He wants to permit someone 
else to do the work, and the politician steps in and meets this need. In the 
second place, ordinary citizens who do have initiative and force in relation 
to government generally have an individual interest to promote; it may be 
a financial return to themselves, a crank’s utopian scheme, or a fanatic’s 
hostility to existing practices. It is necessary to have some person or group to 
weigh these many demands against each other and work out compromises 
that will give some satisfaction to the discontented groups. The politicians, 
being essentially amoral, calculate these demands in terms of returns to their 
own welfare, These calculations do produce a balancing of extremes, and 
this is a service to the general society. In the third place, the politician is 
generally a personal friend and benefactor of the people in his immediate 
district. He renders many services to them in a warmhearted manner and 
without antagonizing them. Even though his benefactions may come from 
the public treasury, he acts as a personal friend in the midst of a huge 
impersonal society. One writer has made the following general observation: 


The political party in our society is an extralegal development but obviously a very 
indispensable one, This can be explained by the fact that constitutional provisions 
originally localized and split up Power into units and fractions in such a way as to make 
government unworkable without it. The party supplies the important unity and dynamic 
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which make government move past dead-center equilibrium and function in a positive 
manner.*® 

Among the services which the political machine renders and from which 
the politicians are most likely to derive their own direct financial gains, 
those which are rendered to persons who violate the law or who wish to 
prevent the enactment of laws injurious to them are very important. It is 
these services which are generally regarded as corruption. The first of these 
services, which is generally known as political corruption, is protection of 
law-violators. The political machine provides immunity for prostitution, 
gambling, and violation of liquor laws.** This, in fact, is so important that 
the leaders in these vices are generally either themselves in positions of 
importance in the local political machine or else are the heaviest contributors 
to the party treasury in return for their immunity. Consequently an indi- 
vidual policeman is completely unable to take action regarding these 
violations of law; and furthermore, the chief of police is equally impotent, 
for he himself is under the control either directly or indirectly of the same 
machine. This immunity, moreover, is extended to the organized vices even 
when it becomes evident that this means protection of groups which are 
engaging in bank robberies, kidnapings, and other serious crimes, as was 
the case in many of the organized bootlegging groups during the period of 
national prohibition. Equally important is the immunity granted to many 
huge and respectable business concerns who violate the laws regarding fire 
hazards, safety devices, obstruction of sidewalks, and other dangers and 
inconveniences. Certainly a large part of the campaign contributions come 
from those who expect immunity in the violation of the law, and not all of 
the persons who expect immunity belong to the underworld. 

Second, political machines receive support because of the protection they 
can furnish against injurious legislation. This protection is sometimes sought 
by organized vice and crime, but, generally, it is more useful to business 
and labor interests. Public utilities and liquor groups have been particularly 
active in this sphere. Many industries make huge contributions to political 
campaigns in order that they may have the good will of those who regulate 
the legislatures and may thus prevent the enactment of legislation that these 
industries regard as injurious. This is a form of bribery only slightly 
concealed. 

A third form of corruption is through contracts for public works and the 
franchises which are granted to public utilities and other concerns. Every 
public contract is regarded as an opportunity for money-making by those 
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who are engaged in it. Politicians get rich by letting these contracts for 
buildings, parks, pavements, and purchase of coal. This, also, is a form of 
embezzlement, generally known as graft. It is a means of enriching the 
politicians either as individuals or as a machine. The extent to which persons 
in important political positions become wealthy after securing office is 
evidence of the extent of this collusion with private contractors to rob the 
public treasury. 

A fourth form of political corruption is the patronage system. In some 
organizations each candidate for an elective office, including the governor 
of the state, is required to agree in advance that the appointive offices will 
be filled by the organization. A patronage secretary or a patronage com- 
mittee may be publicly recognized as in charge of this function. The principal 
opposition to a state patronage system comes from the township and county 
politicians, who insist that patronage is the function of the local organization 
rather than of the state organization. It is important to the organization, 
whether national, state, or local, that it control the patronage, for it is through 
patronage that many of its services are rendered to individuals and groups. 
First, it may thus reward its members who have rendered services in elec- 
tions; the result is that a large proportion of offices are filled by inferior 
persons whose principal loyalty is to the political machine and whose salaries 
frequently are an incidental part of their incomes. Second, through control of 
patronage the organization can control the activities of the officeholders. 
Third, as a specific form of the second value, the organization can thus grant 
immunity, in return for campaign contributions, to the agencies which violate 
the law or are in other ways injuring the community. One of the members of 
the patronage committee in Illinois a few years ago was the president of one 
of the principal banks of the state and he had membership on that committee 
because the banks, utility companies, insurance companies, and similar 
concerns were interested in the selection of bank examiners, public utility 
commissioners, and other similar officers, who would be friendly and could 
be controlled. Patronage is the most obvious indication of the fact that the 
political organization is interested primarily in its own welfare, and only 
secondarily in the welfare of the state. 

Finally, fraud in voting is an important method of insuring the control of 
the political machine. In a recount of votes in Chicago in 1933, fraud was 
discovered in 29 percent of the ballot boxes and in some wards in every box. 
In Kansas City 275 election officials and other party workers were indicted 
for fraud in connection with the election of 1936. A 1948 congressional race 
in Kansas City culminated in the theft of ballots from the Jackson County 
courthouse.” 

As a result of these influences which corrupt politics, the honest operation 


57 Estes Kefauver, Crime in America (New York: Doubleday, 1951), p. 261. 


— 


y 
1 


Social Institutions and Crime 201 
a sac alt eg od OE eS 
of the police and of the courts is limited. An honest official must make 
many compromises with the party machine if he is to get along at all, for 
the system has been operating for many decades and no person can change 
it very much. Corrupt politics probably has more significance in relation to 
the vices, organized crime, and white-collar crime than it does in relation to 
juvenile delinquency and the adult crimes for which persons are committed 
to prison. In any case, juvenile delinquency and adult violations of the 
criminal code seem related most intimately to the politics of the local 
community. 
> THE INSTITUTION OF RELIGION. Since the church has been instrumental 
in developing and maintaining a sacred morality among mankind, and 
since crime often involves violation of this standard of morality, it may 
rightfully be concluded that a close relationship exists between crime and 
the religious institution. From one point of view, criminality represents a 
failure on the part of the church to train members of society to behave 
morally, and from this it is easy to conclude that “lack of religious training” 
is the basic cause of crime. However, this conclusion merely emphasizes the 
fact that some persons do commit crime, and it does not really explain why 
they do so. To the extent that criminality and immorality are synonynous, 
the problem in criminology is to explain or account for the fact that some 
persons behave immorally and some do not, and it is not sufficient to state 
merely that the absence of morality is the cause of immorality. There is no 
specific evidence regarding the effect of religion, considered as something 
different from anti-criminal values, on crime. Certain external expressions of 
religion, however, are found to be slightly and inconsistently related to crime. 
Church members are committed to prison slightly less often than are 
persons who are not members, but the relationship is not entirely consistent.** 
One study indicated that delinquents had more favorable attitudes toward 
religious issues than did non-delinquents.® A study of 915 girls attending 
classes in religious instruction revealed that the training “did not contribute 
to the subjects’ ability to apply the principles of moral law to life situations.” 
Similarly, whether children attend Sunday School or not seems to bear 
only a slight relationship to delinquency, Kvaraceus found that 91 percent 
of 761 delinquent children were affiliated with some church and that 54 
percent attended church regularly, that 20 percent attended occasionally, 
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and that only 26 percent rarely visited a church.“ Wattenberg found in 
Detroit that 69 percent of 2,137 male delinquents attended church regularly 
or occasionally; of the recidivists 65 percent attended regularly or occa- 
sionally, as compared to 71 percent of the non-recidivists.** The Gluecks 
discovered that 39 percent of the delinquents studied attended church 
regularly, 54 percent attended occasionally, and 7 percent never attended; 
among the non-delinquents in the control group, 67 percent attended 
regularly, 29 percent attended occasionally, and 4 percent never attended.** 
However, while a survey of 162 delinquent girls in a private institution 
indicated that 76 percent claimed church affiliation, only 2 percent attended 
church regularly.‘4 These studies, of course, do not indicate the percentage 
of regular church attendants who commit delinquencies, and this percentage 
is a necessary prerequisite to a detailed analysis of the relationship between 
church attendance and delinquency. 

Among adult offenders, one study of 45 prisons by two Catholic priests 
revealed that 87 percent of the prisoners indicated some religious affiliation, 
as compared with about 40 percent in the general population of the United 
States at the time.‘ This finding probably indicates more about the un- 
reliability of prisoner’s statements than it does about church membership 
—on the chance that parole board members will hear about it and react 
favorably inmates have been known to make false statements about church 
membership, to put in routine appearances at the prison chapel, to join the 
prison choir, to recite the Bible to guards, and to change their religious 
preference. Most of the Catholic prisoners interviewed by Kalmer and 
Weir, for example, were not considered true Catholics. Those prisoners 
who attended church regularly prior to the crimes of which they were con- 
victed succeed on probation or parole more frequently than those whose 
attendance has not been regular. Compulsory church attendance, however, 
has produced negativistic reactions as a rule,** so that it presumably is not 
church attendance as such but the group relationships of those who attend 
church which are influential in this respect. 

A similar observation may be made regarding the denominational or 
religious affiliations of criminals. In America the Baptists and the Catholics 
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have the highest rate of commitment to those prisons which report religious 
affiliations. However, a survey showed that two-thirds of the membership 
in the Roman Catholic and Baptist churches comes from the lower class.‘” 
Both in the United States and in Europe Jews have low commitment rates, 
and this has attributed to the close family and community ties among mem- 
bers of this group.*® Similarly, an intensive analysis of the differences in crime 
rates of the several denominations in Hungary resulted in the conclusions 
that these differences were due not to the differences in the creeds but to the 
differences in the economic, educational, and family status of the members, 
to the differences in places of residence, and to the differences in age and 
SEX." " 

y% THE EDUCATIONAL INSTITUTION. Since the school has been assigned 
a major role in training children for adult life, crime and delinquency often 
are attributed to “poor education” or “failure of the schools,” just as they 
have been attributed to “bad homes” and “poor family training.” Schools 
do not have the specific function of preventing delinquency, but they, like 
the family, are now expected to inculcate juveniles with certain values of a 
law-abiding society and are expected to provide interesting activities for the 
child. Probably delinquency and crime are related to the school in much the 
same way they are related to family conditions, namely through the effects 
which school activities have on the students’ associations with delinquent 
and anti-delinquent behavior patterns." 

On the basis of very inadequate and unreliable statistics, which do not 
include white-collar crimes, it appears that crime decreases with the amount 
of formal education. In 1931 MacCormick estimated that about 17 percent 
of all prisoners could not read a newspaper or write a letter,®! and in 1951 
it was estimated that “from 10 to 30 percent of the admissions to correctional 
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institutions throughout the country are illiterate,”** Of 4,000 inmates over 
age 17 admitted to the Texas prison system, 5 percent had not completed 
the first grade, 44 percent had not completed the eighth grade, 89 percent 
had not completed high school, and 99+ percent had not completed college ; 
the comparable percentages for prisoners admitted to the New Jersey State 
Prison in 1955 were 3.6, 41, 91, and 99+-.5* Kvaraceus reported that all 
Passaic, New Jersey, delinquents studied had repeated one or more grades 
and that most of them did not go beyond junior high school.* It is probable 
that this level of educational achievement of criminals and delinquents is 
lower than the level among non-offenders, but comparable data for the 
general population or for control groups are needed. 

In 1940, 3.9 percent of the male population over twenty-five years of age 
had not completed the first grade of school, 35.3 percent had completed 
only the seventh or eighth grade, 12 percent had completed only the twelfth 
grade, and 5.4 percent had completed college. Among all males over twenty- 
five years of age in prisons and reformatories in 1940, 7.5 percent had 
not completed the first grade, 29.9 percent had completed only the seventh 
or eighth grade, 5,6 percent had completed high school only, and .9 percent 
had graduated from college. The median grade of school completed was 
8.3 for the civilians and 7.4 for the prisoners.** Per 100,000 population 
twenty-five years of age and over of the same educational status, the num- 
ber of prisoners with no schooling was approximately 700, of persons who 
finished only the seventh or eighth grade was 300, of persons who finished 
high school 170, and of those who finished college 60. Thus in proportion 
to their numbers about four times as many persons with no schooling as 
persons who had completed high school, and about twelve times as many 
persons with no schooling as college graduates, were in prison. A low level 
of education has also been observed among a group of delinquents which 
was compared with a control group. Five years after a group of delinquents 
and a group of controls were first observed by Merrill, 70 percent of the 
delinquent and 31 percent of the controls were no longer in school. Of the 
delinquents who had left school, 29 percent left after completing only the 
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eighth grade and 77 percent left before finishing high school; the comparable 
percentages for the control group were 6 and 39.5* 

These differences do not prove that formal education, in itself, deters 
from crime, for the formal educational level may merely reflect the economic 
status, home conditions, and several other conditions which affect the 
probabilities for contacts with delinquent and criminal behavior patterns. 
Like the home, the school may be located in a delinquency area, may affect 
the prestige values of various types of persons the child later will encounter, 
may fail to present anti-delinquency behavior patterns, or may provide 
pleasant or unpleasant experiences which affect the child’s associations with 
delinquency behavior patterns.*? Perhaps the school’s influence on delin- 
quency rates has been largely through the last process. The fact that truancy 
and delinquency are closely correlated by area,** and the fact that truancy 
so frequently precedes delinquencies involving theft is evidence of this. 
Among some groups of juveniles appearing before juvenile courts, as many 
as 60 percent have truanted habitually.*® Of 2,021 prisoners investigated 
in one study, 40 percent had first been committed to an institution because 
of truancy.*° Frum found that 23 percent of 148 cases of adult recidivism 
started with juvenile truancy or incorrigibility,*’ and another author estimates 
that 61 percent of the delinquents aged 8-17 are not in school.** The fact 
that some children dislike school and play truant is undoubtedly related 
to family conditions and to other conditions outside the school as well 
as to the school program itself.** However, the nature of the activities provi- 
ded by the school probably greatly affects the truancy rate, and truancy, 
except that it is itself frequently defined as delinquency, probably is im- 
portant to delinquency largely to the degree that it increases the probabilities 
of contacts with delinquency behavior patterns. One study of 42 cities 
indicated that in general the greater the number of days that the schools 
are in session each year the lower the delinquency rates.** 
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In reference to adults, the schools have been criticized severely by certain 
persons because the difference in criminality between the educated and 
uneducated is not greater than it is. This criticism usually is based on the 
observation that the school fails to present its charges with anti-criminal 
behavior patterns and, instead, remains rather neutral in respect to crimi- 
nality, concentrating on dissemination of academic and technical skills.** 
Eighty-nine percent of 202 school superintendents stated that primary and 
elementary teachers should have additional training in recognizing and 
understanding signs of maladjustment.** Ordinarily, the criticism is stated 
in terms of the school’s failure to supply the nation’s youth with moral and 
democratic ideals.” The failure to present sufficient anti-criminal attitudes 
and ideals is related to the kinds of functions which have been assigned the 
school by society. It is only in rather recent years that schools have been 
expected to take over many of the socializing functions formerly assigned 
to the family and other primary groups.** Moreover, urban areas, which have 
the best educational facilities, have higher crime rates than rural areas.** 

W War. Many persons have asserted that crimes increase during war 
and postwar periods. This assertion has a certain amount of truth, but it 
oversimplifies the situation. The following propositions are a more adequate 
statement of the facts: First, the official statistics on juvenile delinquency 
show a general trend toward an increase in wartime.’® This is shown in 
Figure I. The trend, however, is a statistical artifact: rates go down in 
many communities, while going up in a larger number of communities. 
Furthermore, the statistics of arrests and convictions of juveniles are not a 
certain measure of the delinquent behavior of juveniles. Arrests and convic- 
tions of juveniles are not only an indication of delinquent behavior of 
juveniles, but are also an indication of reactions of officials and other adults 
toward that delinquent behavior. In Liverpool, England, the number of 
convictions of juveniles increased during the First World War, but the num- 
ber of unofficial actions in the form of warnings decreased by approxi- 
mately an equal amount. Since army officials and community officials in the 
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vicinity of army camps were vigorous in their attacks on sex offenses during 
the Second World War, it is possible that a large part of the increase in 
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arrests for sex offenses by girls may reflect that change in policy rather than 
an increase in sex delinquency. 

Several casual explanations of the increase in juvenile delinquency in 
wartime have been suggested. One is that the increase is due to an increase 
in a “contagion of violence.” Children in wartime develop an admiration 
for the soldier. They play war games and in other ways take over the patterns 
of warfare into their own lives. If this theory were correct, it would be 
expected that assaults and similar crimes of violence would show the greatest 
increases, but they do not. A second explanation, popular between the 
wars, was that the increase in delinquency is due to an increase in economic 
hardships due to blockades, rationing systems, and reduced earnings. The 
inadequacy of this explanation is seen in the United States, where during 
World War II delinquency increased in the midst of unusual prosperity. A 
third explanation is that the increase in juvenile delinquency is due to 
emotional strain in wartime. The inadequacy of this explanation is seen in the 
fact that some kinds of delinquency increase and some kinds decrease, and 
in the fact that the variations in delinquency rates are not uniform. It is 
difficult to understand why emotional strain should produce an increase in 
one kind of delinquency and a decrease in another kind. A fourth explanation, 
which seems to best fit the facts, is that juvenile delinquency increases in 
wartime as a result in changes in the family and other local community 
institutions.’* Parents join the army, engage, in war industries and other war 
activities, and neglect the supervision of children. At the same time, many 
other agencies which ordinarily present anti-delinquency values break down 
as a result of the withdrawal of personnel, lack of interest of adults, and the 
diversion of money to other uses. With increased mobility children more 
frequently come into contact with other persons who are delinquent, and 
they assimilate delinquent ways of behaving. 

Second, the absolute number of adult crimes decreases during wartime, 
because of the mobilization of the young-adult population, but the ratio of 
crimes committed by adult civilians to the number of adult civilians in the 
population remains relatively constant. There is some evidence, however, 
that the number of convictions of women increases in wartime.?? The adult- 
female crime rate increased greatly in Germany and Austria during the 
First World War, presumably because females assumed the economic and 
social roles of the males during that period. To a lesser extent, this occurred 
in the United States during World War II also. 

Third, special wartime regulations are violated with great frequency (as~ 
are, also similar regulations introduced in peacetime with the objective of 

72 See E. Abbott, “Juvenile Delinquency During the First World War: Notes on the 
British Experience, 1914-1918,” Social Service Review, 17:192-212, June, 1943. 
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modifying mass behavior which has become habitual). There is widespread 
evidence of extensive violation of price-ceiling and rationing regulations in 
the United States during World War II. 

Fourth, postwar crime waves are confined largely to countries which 
suffer rather complete disintegration of their economic, political, and social 
systems as a result of the war. Earlier studies have shown that serious 
crimes increased significantly in France after the Revolution of 1884, in the 
United States after the Civil War,” in Germany and Austria after the War 
of 1866, in Germany and France after the Franco-Prussian War of 1870-71, 
and in Germany and Austria after the First World War.’* But in nations 
which did not experience a great disintegration of social institutions, such 
as England after World War I and the United States after World War II, 
the crime rates seem to remain rather constant in prewar, war, and postwar 
periods. This seems to be adequate rebuttal of the argument that young men 
who have engaged in physical violence during wars will continue similar 
activities when they return to civilian life. Furthermore, after World War I 
it was observed that when ex-servicemen were committed to prison they 
were most likely, in comparison with those who had not seen war service, 
to be committed for fraud, embezzlement, and nonsupport, and least likely 
to be imprisoned for homicide, burglary, assault, and rape. After World 
War II this same tendency was found. James V. Bennett, Director of the 
United States Bureau of Prisons, has reported that the offenses most com- 
monly committed by veterans committed to federal prisons were 
embezzlement, fraud, and forgery, while “robbery and homicide, the violent 
crimes for which one might expect a high proportion of veterans, were well 
down the list.’?? Bennett indicates further that the imprisonment rate for 
veterans in all age groups from 25 to 54 is lower than the rate for non- 
veterans ; the 20-24 age category, however, had a larger proportion of veterans 
among the prisoners than were in the general population. He explains these 
variations in terms of the selective processes of the Armed Forces. 

Y% PUBLIC AGENCIES OF COMMUNICATION. A Gallup Poll conducted 
in 1954 indicated that about 70 percent of a nation-wide sample placed 
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some of the “the blame” for teen-age crime on comic books; an identical 
percentage placed some of “the blame” on crime and mystery programs on 
television and radio.’® Little support for this accusation can be found in the 
statistical data of delinquency and crime rates. People all over the United 
States read the same comics, see the same movies and television shows, and 
listen to the same crime broadcasts, but they differ among themselves greatly 
in regard to criminality. Even when the communicator deliberately intends 
to modify people’s attitudes, which is certainly not the case among the per- 
sonnel of the communication agencies which are said to contribute to crime, 
there is a great deal of variation in the response. Berelson has said that 
“effects upon the audience do not follow directly from and in correspondence 
with the intent of the communicator and the content of the communication. 
The predispositions of the reader or listener are deeply involved in the situa- 
tion, and may operate to block or modify the intended effect or even to set 
up a boomerang effect.””?® This is the same thing as saying that only “some 
kinds of communication on some kinds of issues, brought to the attention 
of some kinds of people under some kinds of conditions, have some kinds 
of effects.” # The relationship of the various media of mass communication 
to crime and delinquency is discussed below. 

1. Newspapers and crime. American newspapers have been generally 
and severely criticized for the part they play in relation to crime. The follow- 
ing charges are made against them. First, they promote crime by the constant 
advertising of crime, by glorifying the criminal leaders and acting as press 
agents for them, and by a jocular method of presenting crime news which 
takes away the dignity of the police and court proceedings. Second, they 
interfere with justice by “trial by newspaper,’ by distortion of news, and 
by providing advance information to the public, including the criminals, 
regarding the plans of the police and prosecutors. Third, they produce a 
public panic in regard to crime which makes consistent and sober judicial 
and preventative procedures difficult. 

The desirability of publishing crime news is not here in question. Rather 
it is the amount and style of the crime news. The English newspapers publish 
crime news in the form of brief factual statements. The American crime 
news is presented vividly and sometimes not distastefully to the reader.* 
Because nothing is said about the millions of persons who lead a consistently 
law-abiding life, the impression is created that crime is the customary 
mode of life. Conceivably, this publicity given to crime creates and 
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perpetuates an attitude of indifference to ordinary criminal offenses among 
persons who are not the direct victims of them. On the other hand, the publi- 
city given to certain sensational crimes does rouse the public to action, and 
this action could culminate in the creation of strong anti-criminal influences 
in the community. Usually, however, the public action merely consists of 
requesting the legislatures to increase the severity of punishments for the type 
of crime in question, after which the whole thing is forgotten.*? Newspapers 
could play, and sometimes do play, an important role in mobilizing the public 
to a more significant kind of anti-criminal organization. 

Moreover, the effect of the constant presentation of crime news to the 
public certainly cannot be demonstrated in specific criminal cases. Occa- 
sionally, a criminal states that he got the idea for a crime from a newspaper 
account of the activities of another criminal. But the publicity given to the 
activities of that other criminal may also on occasion prove to some persons 
that it would be foolhardy to attempt repetition of such activities. Most 
“crime waves” are fabrications of the press: a sensational crime is com- 
mitted and given wide publicity in one community, that type of crime 
becomes “news,” editors begin publicizing hitherto unnoticed crimes of the 
same type in other parts of the country, and newspaper readers get the 
impression that the influence of the criminal whose offense was first publicized 
is spreading throughout the country. Criminals read the crime news and 
may be quick to attribute their own criminality to some case currently in 
the headlines. ** 

Newspapers do on occasion glorify specific criminals and, consequently, 
increase their prestige among other criminals and among certain boys 
residing in delinquency areas. Newspaper publicity, like commitment to a 
prison for adults, contributes immensely to one’s status in some delinquent 
groups. Further, newspaper accounts contribute considerably to the self- 
esteem of professional criminals, who generally are among the most enthusi- 
astic readers of the newspapers. When a newspaper carries the story that a 
certain criminal is the worst, or the best, or the most dangerous, or some 
other superlative appellation, it is one of the few consolations this criminal 
will have, in case of conviction, while he is in prison. However, this glorifi- 
cation probably has little or no effect on persons whose attitudes have been 
previously determined by membership in intimate, personal groups which 
are anti-criminal. 

Newspapers frequently carry advance information to the criminals 
regarding the plans of the police and the prosecutors. During 1933, one of the 
Chicago newspapers contained an announcement with big headlines that 
twenty police squads were watching two buildings, the addresses of which 
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were printed in the article, because of information that a notorious criminal 
who was being hunted used these places as hangouts. The announcement 
would certainly destroy completely the efficiency of the police work. Such 
items appear frequently. Though they are sometimes a camouflage of the 
real plans of the police, they are frequently secured from subordinates by 
bargains, bribery, or threats. One of the ransom notes in a kidnaping case 
threatened the death of the child if information were given to police or 
newspapers. A reporter for a new York City paper secured verification of 
the kidnaping story by representing himself over the telephone to be an 
agent of the kidnapers, and his paper printed the story. The dead body of 
the child was found later. Federal agents have threatened reporters with 
arrest for obstructing justice in kidnaping cases because the reporters per- 
sisted in interfering with the investigations. As justification for their activities, 
newspaper personnel frequently point to our tradition of “freedom of 
the press,” and also insist that police corruption is minimized when publicity 
is given to the police activities. 

Also, newspapers seriously interfere with the course of justice by what 
has been called “trial by newspaper.” Prior to the trial, the reporters present 
such evidence as they have, which is likely to be partisan information, 
again and again, until the public accepts the implied verdict of the newspaper 
and thereafter cannot easily be shaken in its opinion. The newspaper's 
sources of information are almost always the office of the prosecuting 
attorney or the police; the defendant’s version of the case is ignored until 
the time of the trial itself. A fair trial under such circumstances becomes 
almost impossible, especially in communities where the judges are elected 
and where they are afraid of arousing public antagonism. It is quite certain 
that under such circumstances many innocent persons are convicted and 
that many persons who are punished severely would otherwise be given 
light penalties. The number of cases which attract this detailed and con- 
tinued attention is probably not large. Any case may be selected for this 
presentation because some detail is sufficiently striking to make a good 
story. A man was killed in a drunken brawl; the murderer had previously 
had a good reputation but was not prominent in any way. The case would 
probably have passed with the customary procedure as a man-slaughter 
case with imprisonment for, perhaps, three years except that a reporter 
happened to learn that the murderer had the nickname “Banjo Ben.” 
That trival point made a good story of it. It was written up at length and 
repeated frequently. Consequently this offered an opportunity for the prose- 
cutor to build up publicity for the next election. The offender was convicted 
of murder and sentenced to prison for one hundred and ninety-nine years. 

The effect of crime news often is to throw the public into a panic. News- 
papers learned during the flu epidemic in 1917 that it was dangerous to 


A A er 


Social Institutions and Crime 213 


publish colorful stories about an epidemic of disease and they customarily 
keep such information entirely out of their columns, especially when a con- 
vention or fair is imminent or in progress. They refuse to publish information 
regarding the poor financial condition of a bank for fear that a panic which 
might produce public injury will ensue. The newspapers in England deal 
with crime news as they do with sickness and financial dangers, that is, 
quietly and factually. The American newspapers on the other hand, have 
not realized the dangers of panics of this nature and continue to make the 
crime stories as colorful as possible. The public gets outmoded notions of 
“inborn criminality,” distorted notions about the nature and success of 
probation and parole, and sensational, “tough” punitive policies rather than 
a constructive approach to problems of crime causation, law enforcement, 
and crime control.** The primary reason why the newspapers are concerned 
with arousing emotions rather than giving the reader an understanding of 
the crime situation is that they are business concerns, operated for the pur- 
pose of profits. Their primary interest is circulation, and public welfare is 
secondary. The studies of newspaper presentation of crimes, however, 
provide no evidence that the percentage of space in the papers devoted to 
crime news has increased or that the emphasis upon crimes has changed.** 

Perhaps the major effect of crime dramatization and publicity is the 
creation and perpetuation of an attitude of indifference to ordinary criminal 
offenses among persons who are not the direct victims of them. Because little 
is said about the millions of consistently law-abiding citizens, the impression 
is created that crime is frequent and usual, and the reading public becomes 
indifferent even to the sensational, violent crimes, and even less concerned 
with ordinary offenses such as burglary and larceny. Thus, dramatization of 
crime appears to minimize public indignation when crimes are committed 
and, perhaps, to contribute indirectly to high crime rates. A population for 
whom crime has become usual cannot present a consistent front against 
crime. On the other hand, it has not been demonstrated that exposure 
through newspapers to the constant dramatization of crime is effective in 
changing individuals from non-criminal to criminal.** 

2. The comics. Judicial, psychological, sociological, and literary 
“experts” are in almost complete disagreement regarding the effect of the 
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“comics” on delinquency, just as a few generations ago they were in 
disagreement as to the effects of “dime novels” and “pulp magazines.” The 
erotic and “‘blood-and-thunder” literature in these magazines has been 
severely denounced because of the continued direction of attention to sex and 
brutality and the continued presence of sex imagery. A noted psychiatrist 
who is an ardent opponent of the comics has listed the following objections: 


They often suggest criminal or sexually abnormal ideas; create a mental preparedness 
or readiness for temptation; suggest the forms a delinquent impulse may take; may act 
as the precipitating factor of delinquency or emotional disorder ; may supply rationalization 
for a contemplated act which is often more important than the impulse itself ; set off chains 
of undesirable and harmful thinking in children; and create for young readers a mental 
atmosphere of deceit, trickery, and cruelty.*? 


Another author, however, has asserted that “no one has conclusively 
demonstrated that comic books are detrimental in any way.” 98 

One study compared 235 delinquents and a comparable group of non- 
delinquents matched in general for age, sex, school level, and socio-economic 
status. The delinquents were found to read the “harmful” and ‘“‘question- 
able” books mere often than did the non-delinquents, although there was 
little difference as to reading “harmless” comics.*® This study does not 
specify any process by which “‘harmful” books may produce delinquency. In 
another study, 792 high school students were asked to report on their delin- 
quencies, on the extent to which they read crime and horror comics, and 
on the extent to which they associated with delinquents. A correlation of 
-++.19 between reading comics and delinquency was found for girls. However, 
this relationship was attributable to the group of girls who reported associa- 
tions with delinquents (+.25); for the group of girls not reporting such 
associations, the correlation was not significant (-+.11). For boys, there was 
no significant correlation between reading comics and delinquency in either 
the group reporting associations with delinquents (+.12) or the group 
Teporting no such associations (.04). There was a positive correlation 
between delinquency and association with delinquents for both girls (+.29) 
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and boys (+.40).° Comic books are a relatively ineffective medium for 
presenting behavior patterns, as compared to the effectiveness of intimate, 
personal groups. 

In individual cases, tendencies toward delinquency which have been 
derived from other sources may be re-enforced by the crime stories in 
comic books, and in some cases specific techniques of delinquency are thus 
learned. But whether a behavior pattern is followed and whether a specific 
criminal technique is used will depend upon the child’s prior associations 
with delinquent and anti-delinquent behavior patterns in his primary 
groups. 

3. Movies, television, and radio. Criticism of comic books as contributors 
to delinquency has waned since the arrival of television, which now is 
faced with almost the same charges once hurled at comic books and, before 
that, at movies and radio. Similarly, arguments used to answer the charges 
made against radio are now being used to answer the charges against tele- 
vision. Movies, television, and radio unquestionably glamorize life and 
stimulate desires for a life of luxury. Movies and television probably are 
most effective in this regard, because of the vivid visual imagery, together 
with the decisiveness and unambiguity of the films or programs. Hollywood 
stories are more likely to be accepted as correct and authoritative than radio 
stories. They provide people with temporary philosophies of life, with ideas 
of their rights and privileges, with fashions in dress, language, etiquette, and 
child-rearing. They also teach children the words of popular songs, techni- 
ques of love-making, and certain criminal techniques. Children impersonate 
actors in their play, and both children and adults imitate them in their 
everyday language and conduct. However, what persons perceive when they 
watch movies or listen to the radio varies with socio-economic, ethnic, 
religious, and cultural background." Also, many children play as gangsters 
or robbers after seeing a gangster or crime show, but they also play as gangs- 
ters or robbers after seeing a love-story or musical. And many adolescents 
make love after seeing gangster movies as well as after seeing pictures of 
romantic love-making. The techniques of crime which are presented are 
used by only a very few children, just as the criminal techniques known to 
the police are used by very few policemen. 

In the most careful study on the subject of movies and delinquency made 
to date, the authors summarize their findings as follows: 
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Tt seems clear that the motion pictures were a factor of importance in the delinquent 
or criminal careers of about 10 percent of the male and 25 percent of the female offenders 
studied....Several important indirect influences disposing or leading persons to delin- 
quency or crime are discernible in the experiences of male offenders. Through the display 
of crime techniques and criminal patterns of behavior; by arousing desires for easy money 
and luxury, and by suggesting questionable methods for their achievement; by inducing 
a spirit of bravado, toughness, and adventurousness; by arousing intense sexual desires; 
by invoking daydreaming of criminal roles, motion pictures may create attitudes and 
furnish techniques conducive, quite unwittingly, to delinquent or criminal behavior. One 
may detect in the case of deliquent girls and young women influences similar to those spoken 
of in the case of young men. Motion Pictures may play a major or minor role in female 
delinquency and crime by arousing sexual passion, by instilling the desire to live a gay, 
wild, fast life, by evoking longings for luxury and smart appearance, and by suggesting to 
some girls questionable methods of easily attaining them; by the display of modes of 
beautification and love techniques; by the depiction of various forms of crime readily 
imitated by girls and young women; and by competing with home and school for an 
important place in the life of the girls. °? 


This conclusion does not deny certain beneficial influences that movies 
have, does not deny that other social influences are significant in determining 
sensitivity to criminal and sexual Patterns presented by the pictures, and 
does not show the process by which the movies may play a role in delin- 
quency. An aroused desire for easy money and luxury, or a spirit of bravado 
and adyenturousness, for example, could lead to increased activity in a 


that personal interaction is confined almost entirely to local communities 
and neighborhoods, Negatively, criminal behavior is not affected directly or 
Significantly by variations in the form of the general social institutions— 
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economics, government, religion, and education—or by the media of mass 
communication. This negative proposition does not deny that the general 
institutions and mass media have some significance for crime, and certain 
exceptions and qualifications should be noted. First, the crime rate does in- 
crease when the general institutions are suddenly disrupted, as in the Cen- 
tral European nations after the First World War. Second, the efficiency of 
the police system and of the entire system of criminal justice does have an 
effect on the crime rate. Third, the institutions have a very important 
indirect effect in that they determine the social organization of the local 


community. 


Yp SUGGESTED READINGS Wh 


Abbott, E., “Juvenile Delinquency During the First World War. Notes on the 
British Experience, 1914-1918,” Social Service Review, 17:192-212, June, 
1943. 

Baker, J. N., “The Press and Crime,” Journal of Criminal Law and Crimino- 
logy, 33 :463-467, March-April, 1943. 

Blumer, Herbert, and Philip M. Hauser, Movies, Delinquency and Crime. 
New York: Macmillan, 1933. . 

Bonger, W. A., Criminality and Economic Conditions. Translated by H.P. 
Horton. Boston: Little, Brown, 1916. 

Clinard, Marshall B., “ Secondary Community Influences and Delinquency,” 
Annals of the American Academy of Political and Social Science, 261 :42-54, 
January, 1949. 

Cressey, Paul G., “The Motion Picture Experience as Modified by Social 
Background and Personality,” American Sociological Review, 3:516-525, 
August, 1938. 

Davis, F. J., “Crime News in Colorado Newspapers,” American Journal of 
Sociology, 58 :325-330, January, 1952. 

Dobbins, D. A., and Bernard M. Bass, “Effects of Unemployment on White 
and Negro Prison Admissions in Louisiana,” Journal of Criminal Law, 
Criminology, and Police Science, 48 : 522-525, January-February, 1958. 

Edmiston, R. W., and Swaim, E. H., “Juvenile Delinquency and Provisions 
for Education,” School and Society, 55:195, February, 1942. 

Elliott, Mabel A., “Perspective on the American Crime Problem,” Social 
Problems, 5:184-193, Winter, 1957. 

Hager, Don J., “Religion, Delinquency, and Society,” Social Work, 14: 


16-21, July, 1957. ; 
Henry, Andrew F., and James F. Short, Jr., Suicide and Homicide. Glencoe: 


The Free Press, 1954. i fe 

Hoskins, Percy, “The Press and the Administration of Justice,” Federal 
Probation, 22:31-35, June, 1958. 

Kefauver, Estes, Crime in America. New York: Doubleday, 1951. 


Kvaraceus, W. C., “Juvenile Delinquency and Social Class,” Journal of 


Educational Sociology, 18:51-54, September, 1944, 


15 


218 Principles of Criminology 


Kvaraceus, W. C., Juvenile Delinquency and the School. Yonkers: World 
Book Company, 1945. 

Kvaraceus, W. C., “ Delinquent Behavior and Church Attendance,” Sociology 
and Social Research, 28 :284-289, March, 1949. 

McKeown, James E., “Poverty, Race, and Crime,” Journal of Criminal Law 
and Criminology, 39 :480-483, November-December, 1948. 

Mannheim, Hermann, John Spencer, and George Lynch, “ Magisterial 
Policy in the London Juvenile Courts,” British Journal of Delinquency, 
8: 13-33, and 8: 119-138, June and October, 1957. 

Millspaugh, Martin, “Trial by Mass Media,” Public Opinion Quarterly, 
13: 554-558, 1950. 

Peterson, Virgil, “Chicago’s Crime Problem,” Journal of Criminal Law and 
Criminology, 36: 3-15, May-June, 1944. 

Pfuhl, Edwin H., “The Relationship of Crime and Horror Comics to Juvenile 
Delinquency,” Research Studies of the State College of Washington, 24: 
170-177, June, 1956. 

Radzinowicz, Leon, “The Influence of Economic Conditions on Crime,” 
Sociological Review, 33: 1-36, 139-153, January—May, 1941. 

Reckless, Walter C., “The Impact of War on Crime, Delinquency, and Prosti- 
tution,” American Journal of Sociology, 48:378-386, November, 1942. 

Reinemann, J. O., “Juvenile Delinquency in Philadelphia and Economic 
Trends,” Temple University Law Quarterly, 20: 576-583, April, 1947. 

Rowland, Howard, “Radio Crime Dramas,” Educational Research Bulletin, 
23:210-217, November, 1944. 

Sellin, Thorsten, Research Memorandum on Crime in the Depression. New 
York: Social Science Research Council, 1937. 

Shaw, Van B., “The Relationship Between Crime Rates and Certain Popula- 
tion Characteristics in Minnesota Counties,” Journal of Criminal Law and 
Criminology, 40:43-49, May-June, 1949. 

Short, James F., Jr., “A Note on Relief Programs and Crime During the 
Depression of the 1930’s,” American Sociological Review, 17:226-229, 
April, 1952. 

Short, James F., Jr., “A Social Aspect of the Business Cycle Re-examined : 
Crimes,” Proceedings of the Pacific Sociological Society, 1952, published as 
Volume a No. 2, Research Studies of the State College of Washington, 
pp. 36-41. 

Smith, Phillip M., “Organized Religion and Criminal Behavior,” Sociology 
and Social Research, 33 : 262-267, May, 1949. 

Steffens, Lincoln, Autobiography. New York: Harcourt, Brace, 1931. 

Wattenberg, W. W., “Church Attendance and Juvenile Misconduct,” Socio- 
logy and Social Research, 34: 195-202, January, 1950. 

Willbach, Harry, “Recent Crimes and the Veterans,” Journal of Criminal 
Law and Criminology, 38:501-508, January-February, 1948. 


WW Ve 1 WOW OO VO OD OD OP OO OD OO 


Chapter Twelve 


Processes in Criminal Behavior 


lL THE LIFE history of the criminal, in the interaction between criminals 
and the public, and in the interaction among criminals all of the processes 
seen in other social life may be discovered. Some of these processes have 
greater significance than others for the understanding of crime. One of the 
significant processes in the life history of the criminal is maturation. Segre- 
gation, conflict, and the competitive development of techniques of crime 
and of protection against crime appear in the interaction between criminals 
and the public. Fashion, organization, and professionalization appear in the 
interaction among criminals. These processes are discussed briefly in this 
chapter as illustrations rather than as a complete analysis of the topic. 

Yọ MATURATION. A process which may be called “maturation” appears 
in the life history of persisting criminals. This means merely that criminality 
in such persons grows in a somewhat consistent course. It does not mean 
that an individual who starts on this course must follow it to the end, or 
that he may not begin at some other point than that at which most other 
criminals begin. Like other terms borrowed by the social sciences from 
biology, the term “maturation” is misleading but it is used in the absence 
of a better term. 

A person’s criminal age is determined by the point he has reached in this 
process of maturation. The process describes the development of criminality, 
with reference first to the general attitudes toward criminality, and second, 
to the techniques used in criminal behavior. A boy who is reared in an 
area of high delinquency might reach criminal maturity by age twelve or 
fourteen. He has reached criminal maturity because criminality has become 
an integrated part of his personality. He plans his offenses, knows how to 
“fix” things if caught, and thinks of himself as “delinquent” or “bad.” 

1 Walter C. Reckless, Simon Dinitz, and Ellen Murray, “Self-Concept as an Insulator 
Against Delinquency,” American Sociological Review, 21: 744-746, December, 1956. 


See also Reckless, Dinitz, and Barbara Kay, “The Self Component in Potential Delin- 
quency and Potential Non-Delinquency,” American Sociological Review, 22: 566-570, 


October, 1957. 
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When convicted, he takes imprisonment philosophically as a part of his life, 
just as a newsboy who has made what provision he could against the rain 
takes the rain as a part of his life. The embezzler, on the other hand, may be 
four times as old as this delinquent but he has made no provision for im- 
munity in case of detection, and he has no philosophy to support him in his 
trial and punishment. His character is not integrated; he is immature. 
The development of criminal methods in relation to chronological age 
varies in different crimes. Life histories of persons who in young adult life 
become robbers and burglars? show that criminality proceeds from trivial 
to serious, from occasional to frequent, from sport to business, and from 
crimes committed by isolated individuals or by very loosely organized 
groups to crimes committed by rather tightly organized groups. This process 
in crimes of violence reaches its height when the offender is about nineteen 
years of age and then remains constant for five or ten years, when it either 
changes into crimes which require less agility and daring, or into the quasi- 
criminal behavior connected with politics, gambling, liquor, and prostitution, 
or is abandoned entirely. Glueck reports in his study of five hundred 
graduates of the, Massachusetts Reformatory that 31.3 percent of those 
21-25 years of age at the beginning of the second five-year period after 
release committed crimes against property, while of those 36 years or over at 
this time 10.8 percent committed crimes against property.* The non-violent 
crimes of a professional nature are continued, however, to an older age. 
The process in the life history of embezzlers is decidedly different. Per- 
sons who have previous histories of rectitude accept positions of financial 
trust with no intention of committing a crime, then later become embezzlers 
by criminally violating their positions of trust. The persons who occupy 
positions of financial responsibility seldom are psychopathic, feebleminded, 
residents of deteriorated slum areas, or in other ways personally or situa- 
tionally pathological. Consequently, few embezzlers have such characteristics. 
Usually embezzlements are committed by employees who have held positions 
of financial responsibility for many years, rather than by recent recruits. 
Occasionally, embezzlers snatch a large sum of money, or whatever money 
is on hand, and abscond. The more usual procedure is to abstract relatively 
small sums over a long period of time. First, the potential trust violator 
defines a financial problem which confronts him as “nonshareable,” that 


* See Clifford R. Shaw, The Jack-Roller (Chicago: University of Chicago Press, 1930); 
Clifford R. Shaw, The Natural History of a Delinquent Career (Chicago: University of 
Chicago Press, 1931); Hutchins Hapgood, The Autobiography of a Thief (New York: 
Fox, Duffield, 1930); Stephen Burroughs, Memoirs of the Notorious Stephen Burroughs 
of New Hampshire (New York: L. MacVeagh, Dial Press, 1924); John Bartlow Martin, My 
Life in Crime (New York: American Library, 1952). 

* Sheldon and Eleanor T. Glueck, Later Criminal Careers (New York: The Common- 
wealth Fund, 1937), p. 109. 
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is, as a problem which cannot be shared with persons who, from a more 
objective point of view, could aid in its solution. In many cases these non- 
shareable financial problems arise from obligations incurred in gambling, 
extravagant living, or maintaining an extramarital establishment, but 
they also arise in other ways. Next, the potential trust violator realizes 
that he has the ability and opportunity to solve the non-shareable problem by 
violating his position of trust. He realizes that he can solve the non-shareable 
financial problem by using the same technical skills which he had been using 
in the legitimate aspects of his position. Third, he defines embezzlement in 
terms which enable him to look upon it as essentially non-criminal, as 
justified, or as part of a general irresponsibility for which he is not com- 
pletely accountable.‘ One popular notion among embezzlers, for example, 
is that they are merely “borrowing,” not “stealing,” the entrusted funds. Use 
of this rationalization enables them to look upon themselves as borrowers 
and to take relatively small amounts of money over a period of time, always 
with the intention of repaying it. It is the popularity of this notion, in fact, 
which accounts for the relatively small proportion of “snatch-and-run” em- 
bezzlers. In some cases the embezzler repays the “borrowed” money and his 
embezzlement goes undetected. Among apprehended embezzlers, a few are 
found to have kept a careful record of the amount of the “indebtedness,” 
but most state that after a few abstractions they lost track of the total 
amount of their “debt.” A considerable amount of money may be taken 
before the embezzler realizes that he cannot possibly repay the amount 
taken. This realization, which is described by embezzlers as recognition of 
the fact that they are “in too deep,” does not occur in all cases, since some 
violators are arrested before it takes place; and its absence enables these 
trust violators to continue rationalizing, even after apprehension, that they 
were merely borrowing. But when an embezzler discovers that he is “in too 
deep” he is forced to abandon the notion that he is borrowing and to face 
the fact that he, an “honest and respectable person,” has committed a 
crime. By using the rationalization that they are borrowing, then, embez- 
zlers are able to remain in full contact with the values and ideals of former 
and present associates who condemn crime, and when they find that they 
are “in too deep” and have slipped into a category (criminal) which they 
know is regarded as undesirable according to that set of values and ideals, 
they rebel against it. They usually describe themselves as being extremely 
nervous, tense, emotionally upset, and unhappy. To get rid of these symp- 
toms they may report their behavior to the police, quit taking funds, specu- 
late or gamble wildly in an attempt to regain the stolen funds, or commit 
suicide. On the other hand, they may identify themselves with criminals 

“Use of such definitions has been described as a “technique of neutralization.” See 
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and, thus, become reckless in their defalcations, taking larger amounts than 
formerly and with less attempt to avoid detection and with no notion of re- 
payment. Thus, in the absence of the rationalization that he is borrowing an 
embezzler of this kind cannot reconcile the fact that he is converting money 
while at the same time he is an “honest and trusted person” ; consequently, 
he either (a) readopts the attitudes of the non-criminal groups with which 
he identified himself before he violated his trust, or (b) adopts the attitudes 
of the new category of persons (criminals) with whom he now finds him- 
self identified. After apprehension, those embezzlers who finally come to 
look upon their behavior as criminal express general disapproval of crime 
and embezzlement, just as do non-prisoners. The crimes are generally com- 
mitted individually, but occasionally two or more persons are in collusion. 
Embezzlers are scorned by professional criminals but are regarded by 
prison officers as model prisoners. A comparatively small proportion of 
them become recidivists, for the discovery of an embezzlement generally 
precludes further employment in positions of financial trust.’ 

Similarly, the processes in the life histories of other types of criminals 
might be described. The legal crime is probably not the best unit to use in 
these descriptions. Rather, sociological categories which combine several 
legal categories could be used as the unit. After a sufficient number of such 
units have been defined and described, the types which appear can be 
differentiated from each other with little reference to the legal crime.’ 

A few statistical studies have been made from the point of view of the 
sequential relations between crimes. Grassberger made a study of the arrest 
records of habitual criminals in New York City which shows that the ha- 
bitual criminal during his lifetime spreads his crimes over almost the entire 
field of illegality and is not confined to a single specialty. This study, how- 
ever, does not show the sequence of types of crimes.” Frum found that 63 
percent of 148 cases of adult recidivism began with some type of juvenile 
stealing, 23 percent with truancy or incorrigibility, 13 percent with drunk- 
vagrancy, and 1 percent with robbery.* Burkey found that boys of normal 
intelligence were more likely to begin with sex offenses, and that both the 
normal and the subnormal who begin with stealing are likely to continue 
that offense rather than turn to some other offense.” The assertion has been 
made frequently that problem children become delinquent children, and 

* For an extended discussion of embezzlement, see Donald R. Cressey, Other People’s 
Money, A Study in the Social Psychology of Embezzlement (Glencoe: The Free Press, 1953). 

* See the discussion below, pp. 237-238. 

7 Roland Grassberger, “‘Gewerbs— und Berufsverbrechertum in den Vereinigten Staaten 
von Amerika,” Kriminologische Abhandlungen, Vienna, No. 8, 1933. 

8 Harold S. Frum, “Adult Criminal Offense Trends Following Juvenile Delinquency,” 
Journal of Criminal Law and Criminology, 49: 29-49, May-June, 1958. 


° Ruth E. Burkey, “A Statistical Study of the Sequence of Successive Delinquencies,” 
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delinquent children become criminal aduits. While there is some possibility 
that this is true, it has not been adequately demonstrated.?° 

Glueck has treated this process of maturation from a different point of 
view. He regards maturation as the underlying influence in reform. Accord- 
ing to his conclusions the criminals became law-abiding as they matured 
chronologically; this process of reformation practically stopped at the age 
of thirty-five ; further, he concluded that those who passed the age of thirty- 
five and had not reformed were much more frequently mental deviates. 
Thus his proposition is that age has a beneficient effect on those who are not 
mental deviates, so that they reform before the age of thirty-five; age has no 
such effect on the mental deviates and they continue in crime thereafter.” 
He reaches this conclusion, however, by two very questionable methods: 
first, a definition of mental deviate so broad that it could be made to include 
all persons whatsoever; second, a comparison of persons of a given age 
span in the first follow-up period with another group of persons of the same 
age-span in the second follow-up period, and from this drawing conclusions 
regarding the effect of age.™* 

> SEGREGATION. Segregation may be observed in the interaction be- 
tween criminals and the public. The extent to which segregation occurs is 
determined largely by the hatred the group has for the criminal. The sex 
offender was completely ostracized in many communities two generations 
ago, much less completely now. The person with a prison record is still 
completely ostracized in certain communities but he may become a political 
leader in other communities. Thus segregation as a process does not apply 
universally to all criminals in all groups. 

There is, however, a general portion of American society which may be 
called the underworld. Admission to this underworld is secured generally 
by personal introductions and can be secured only by those who are re- 
garded as not dangerous to the criminals, quasi-criminals, and politicians 
who compose the underworld. This underworld has a general suspicion of 
respectable society, moves for the most part in different circles, and has its 
own meeting places. Criminal slang has developed and persisted in this 
underworld. 

-io See Nathan Bodin, “Do Problem Children Become Delinquents and Criminals?” 
Journal of Criminal Law and Criminology, 27:545-559, November—December, 1936. Bodin 
reports that 92.5 percent of the problem cases in the Bureau of Research and Guidance 
in the Berkeley School had developed records of delinqueny within the subsequent eight 
years. It should be noted, however, that slightly more than half of the children had juvenile 
court records prior to their reference to the Bureau. 

11 Glueck and Glueck, op. cit., Chapters X-XI. 


13 Ibid., p. 395. í z 
13 For illustrations of criminal slang, see Donald Clemmer, The Prison Community, 
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In some of the earlier societies the criminals lived entirely apart from 
law-abiding society, in remote regions from which they might issue to make 
raids upon travelers or householders. Today most of the criminals live in 
the midst of society, in certain areas of the cities, where they are protected 
by collusion with predatory politicians and have developed a symbiotic 
relation with many kinds of businessmen. 

Yọ PROGRESSIVE CONFLICT. Criminals and the protective agents are 
engaged in continuous conflict. In this conflict each side tends to drive the 
other side to greater violence unless the conflict becomes stabilized, on a 
recognized level, as it has been in England for some years. In England the 
police and the criminals both go without guns and the danger of death is 
practically eliminated. Until the last decade in the American city, on the 
other hand, there has been progressive armament of both sides and pro- 
gressive rapidity of shooting. Each side adopted the slogan “Shoot and 
shoot first.” Each side felt that it was dangerous to give the other side a 
chance. This affected not only the police but also that part of the general 
public which was repeatedly victimized by criminals. The result was an in- 
creasing death rate on both sides. The number of policemen murdered 
annually in the course of duty increased in New York City from 1.8 per 
10,000 members of the staff in 1906-1910 to 4.1 in 1926-1930, and in Chicago 
from 5.1 to 18.2 in the same years. The rate in Chicago in 1945-1958 was 
2.8. The number of policemen murdered in Chicago in the course of duty 
increased from 47 in 1919-1925 to 62 in 1926-1931, and then decreased to 
7 in 1946-50, 9 in 1951-55, and 9 in 1956-58. The number of Chicago cri- 
minals killed in connection with their crimes was 190 in 1919-1925, 314 
in 1926-1931, 107 in 1946-50, 147 in 1951-55, and 99 in 1956-58. Ap- 
proximately one-third of these criminals were killed by private citizens, 
and two-thirds by the police. The number of policemen killed decreased 85 
percent between 1926-31 and 1945-1955, while the number of criminals 
killed decreased 53 percent during this period. When the police treat criminals 
violently, the criminals react violently when they have an opportunity. This 
spurs the police to great violence, which again produces more violence by 
the criminals. It is not evident and perhaps makes no difference which side 
is responsible for the beginning of this process. The recent trends in murders 
of policemen and in violent deaths of criminals seem to indicate that the 
tradition of violence is being abandoned. 

In the absence of settled traditions, this process of progressive conflict 
begins with arrest, which is interpreted as defining a person as an enemy of 
society, and which calls forth hostile reactions from representatives of society 
prior to and regardless of proof of guilt. It is not surprising that the arrested 
person reacts by further hostility. Thus, in certain areas where arrests are 
frequent a tradition of hostility is developed and is assimilated by many 
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persons who have had no personal experiences with the procedures of 
arrest. From this stage, hostilities progress until the offender may in middle 
age or in old age abandon the conflict and confine himself to the vices. 

Yý COMPETITIVE DEVELOPMENT OF TECHNIQUES OF CRIME AND OF 
PROTECTION AGAINST CRIME. Both criminals and protective officers ap- 
propriate the inventions of modern science so far as these are useful to 
them. In early days both proceeded on foot or horseback, then both used 
bicycles, and now automobiles, with the occasional use of an airplane. In 
the early days both used clubs as weapons, and now both use guns and 
machine-guns, with an occasional survival of the knife among some national 
and racial groups. Both use bullet-proof vests and armored cars. Both on 
some occasions use tear-gas bombs, and both may be equipped with gas 
masks. Kidnapers use adhesive tape, which was practically unknown fifty 
years ago even to physicians, to bind the eyes, mouth, and hands of victims. 

When the police develop an invention for the detection or identification 
of criminals, the criminals utilize a device to protect themselves. When the 
police began to use the fingerprint technique, criminals began to wear gloves 
and to wipe surfaces that had been touched by them. The. police utilize the 
radio to notify squad cars of the location of a crime that is being committed 
and to direct those cars in the pursuit of criminals. The well-equipped burglars 
carry their own short-wave radio sets with them, tune them in while they 
are at work, and are informed of an alarm as quickly as arg the police. The 
police are trying to perfect selective devices for radio calls which will restrict 
the calls to police cars, but it may be expected that if this difficulty develops 
the criminals will devise methods of overcoming it. 

The history of the safe furnishes one of the best illustrations of this alter- 
nation of progress in the techniques of protection and of crime. The safe 
seventy years ago was locked with a key. Professional safe-burglars learned 
how to pick these locks, and then the combination lock was invented. The 
criminals rigged a lever by means of which the whole spindle of the combi- 
nation could be pulled out of the safe. When correction was made to prevent 
this, the burglars drilled holes in the safe and inserted gunpowder or 
dynamite. Then the manufacturers made the safe drill-proof, and the burglars 
secured harder drills with more powerful leverage. The manufacturers 
used harder materials for the safe and therefore the burglars turned to nitro- 
glycerine, which could be inserted in minute crevices around the door where 
powder and dynamite would not enter. The safe-makers then developed 
doors which fitted so perfectly that a small piece of paper would prevent 
the door from locking, and this made it impossible to insert even nitrogly- 
cerine in the cracks. The burglars then adopted the oxyacetylene torch and 
turned it against the safe, and the manufacturers devised a compound which 
was proof against the torch. Somewhere in this process the burglars began to 
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kidnap bankers and compel them to open the safe, regarding this as easier 
than mechanical methods of opening safes. To prevent this the time-lock 
was invented so that the businessmen could not open their own safes until 
the appointed hour. Also, when the manufacturers made the safes difficult 
to open, the burglars began hauling the safes themselves away. The manu- 
facturers countered by making the safes too heavy to move, and banks in- 
stalled night depositories so that businessmen would not have to leave 
money in their own small safes. The safe-makers also experimented with 
safes which would release gas or great clouds of smoke when drilled. The 
burglars then went equipped with gas masks. Recently, an electronic lock for 
safes was invented, but the inventor declared that within a short time some- 
one certainly would design tools and devices to pick it.** This process of alter- 
nations of techniques has given first one side and then the other the advan- 
tage. When the protective devices were ahead, some safe-burglars turned to 
other types of crimes. As the criminal technique was perfected it was adopted 
by others and the number of safe-burglars increased. 

The tendency during the last generation has been to substitute robbery 
for burglary, for a criminal gang can reach a bank by automobile, rush 
into the bank completely armed, make a raid in a few minutes, and rush 
away. The search for devices to prevent this type of crime is under way. 
Secret push-buttons to call guards have been developed. Also, secret push- 
buttons to release tear gas at the same time have been utilized. Efforts are 
being made to secure automatic photographs of the scene in order that the 
robbers may be identified. In general the protective devices in the larger 
banks, both against burglary and robbery, are so well developed that the 
criminals prefer to make attacks on the smaller banks which cannot afford 
such expensive equipment, although the prospective gains in these banks 
are less than in the impregnable banks. If the smaller banks improve their 
protective devices, the criminals will direct their attacks against other busi- 
ness or commercial concerns which do not have adequate protection. Thus, 
there is a selection and development of techniques of crimes and a selection 
of types of crimes in relation to the protective devices, and similarly there is 
a development of protective devices in relation to the methods used by 
criminals. 

Yọ FASHIONS IN crime. Certain types of crimes have disappeared al- 
most entirely. This has generally been due to changes in the situation, other 
than the protective devices. Piracy has practically disappeared, and its dis- 
appearance was due to the development of steam ships which were too 
large and fast for attack by pirates. The development of the steamship did 
not occur, of course, as a protection against piracy. Train robberies, of the 
type in which a train was stopped and the mail car and the passengers were 
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robbed, have been discontinued. Cattle stealing in the form of driving away 
a herd of cattle has ceased, but for it has been substituted the loading of 
two or three cows into a truck and delivering them in the city. The general 
situation may change and cause the disappearance of a crime. 

In addition, however, the type and method of crime vary in ways which 
much resemble fashion in other affairs. A criminal makes an attack on a 
gambling place and within a short time dozens of other gambling places are 
attacked. Some criminal selects a hotel for robbery and quickly dozens of 
other hotels are robbed. A pickpocket secures a thousand dollars in a cer- 
tain railway station, and the other pickpockets flock to that station. A crim- 
inal makes an unusually successful gain by a method which was not custom- 
ary. Other criminals try the method. In recent years, robbery of banks by 
“Jone wolf” criminals who demand the money in the cash box of a teller 
seems to have become fashionable. 

> ORGANIZATION OF CRIMINALS. Organization develops in the inter- 
action of criminals. This organization may be a formal association with rec- 
ognized leadership, understandings, agreements, and division of labor, or it 
may be informal similarity and reciprocity of interests and attitudes. A 
group which has been formed for legitimate purposes may change into a 
criminal group, or individual criminals may organize an association for il- 
legitimate purposes. The criminal tribes of India, the bandits of China, the 
brigands of southeastern Europe, the smugglers in America and in many 
European countries in earlier times, the Ku Klux Klan and the lynching 
mobs, guerilla warfare and feuds were earlier forms of organized crime. The 
James gang in Missouri and the criminal organization in Italy were pro- 
duced by wars and political differences and survived as organized criminals. 
The Chinese Tongs in America were primarily business associations but on 
occasions directed their activities along criminal lines. 

Aside from these earlier forms of organized crime, the organization of 
criminals appears at present in the following forms: First, criminals form 
working groups, known as mobs or troupes, with understandings, division 
of labor, and sometimes with recognized leadership. The number of crim- 
inals in the mob is determined by the requirements of the work, but is 
generally restricted to two, three, four, or five members. Second, the under- 
world is bound together by a common hostility toward the law, and conse- 
quently the members co-operate in assisting and protecting each other. 
Third, within certain areas syndicates control gambling, prostitution, and 
illicit sale of liquor. Forth, co-operation develops between each of the 
above mentioned types of criminal organizations and the agencies whose 
legal business is enforcement of law. Large and strong criminal organiza- 
tions cannot develop if the government is strongly organized. The strong 
criminal organizations in the past have generally been found during an 
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interregnum, or on the borderline between conflicting states, or in inaccessible 
territory remote from the seat of government. The disorganization of the 
present American governments, however, is different from the early types of 
governmental disorganization. Some members of modern law-enforcement 
agencies co-operate with criminal organizations because they are under the 
control of politicians who are themselves criminals. 

Small groups, organized for the execution of a particular type of crime, 
have existed for centuries. These groups during the Elizabethan period have 
been described with some detail.*® Similar groups exist today for purposes 
of bank burglary, shoplifting, confidence games, picking pockets, and steal- 
ing automobiles. Frequently these groups co-operate with each other. A 
group of automobile thieves on the West Side in Chicago and another group 
on the South Side developed an exchange of information which enabled one 
group to steal cars from the neighborhood in which the other group 
lived. 


Organization involves, also, the development of arrangements for the dis- 
posal of stolen goods. A “fence” or receiver of stolen goods is frequently 
consulted in advance of a crime, and a theft may be executed for the pur- 
pose of securing specific commodities desired by the “fence.” In Los Angeles 
the “legitimate businessmen,” mostly used car dealers, who purchased stolen 
automobile radios and other accessories had to be put out of the “fence” 
business before thefts from automobiles could be reduced.1¢ 

Protection against arrest and conviction is a necessary part of organized 
crime. The precautions that the individual criminal may take in order to 
escape detection are merely the beginning. Additional protection is secured 
by finding traitors among law-enforcement Officers. The techniques of fix- 
ing crimes are much more important than the techniques of executing 
crimes. Fortunately for the criminals, the political machine in many cities 
stands ready to protect criminals if proper compensation in money or services 
is made. Since this political machine controls appointments and elections 
it controls the police and the courts and its orders must be obeyed. The 
fixing of cases involves, first, various methods of inducing victims not to 
testify and not to press the prosecution. These methods include persua- 
sion, restitution of stolen property, frequently with additional compensa- 
tion, intimidation, tricks, and murder. The police are frequently the agents 
of the criminals in persuading victims to accept restitution. They inform the 
victim that a criminal trial will cause him great inconvenience and expense, 
and may be continued for many months. At the end of the time the victim 
has no prospect of recovering his stolen goods. Sometimes the criminals 
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themselves make the contact with the victim and present the same argu- 
ments, together with an offer of restitution. Second, the police are induced 
not to make complaint or, if the complaint has been made, not to testify 
truthfully. This result may be secured by direct bribery or by political orders. 
Third, the prosecuting attorney may be induced not to prosecute, or if 
prosecution is inevitable, to see that the evidence is presented badly so that 
the case against the offenders is not clear. In the modern court, the prose- 
cutor has immense power in this respect. Immunity is secured in this manner 
in many cases, generally through the orders of the political leader, though 
the prosecutor generally secures financial compensation for his assistance 
either directly or indirectly. Fourth, the court may be induced not to convict. 
Immunity is less frequently secured at this stage, for the court is public 
and the judge or jury is subject to much criticism for open protection of 
the criminal. It is possible, however, for the judge to impose sentence for 
the sake of the public and then to modify the sentence in his chambers, or 
for him to commit an offender to a workhouse and then, within a short 
time, recall him and change the sentence to a small fine. Fifth, officers in 
institutions of the more corrupt kind may be induced to release the offender 
immediately, for a suitable payment, but carry him on the books as an in- 
mate of the institution until the end of his sentence. If this is too dangerous, 
they can at least give the criminal a comfortable position in the institution 
and recommend an early release on parole. It is probable, however, that 
there is less fixing of cases with the parole board, about which the news- 
papers have made so many criticisms, than at any other point in the whole 
judicial and penal procedure. 

These cases of fixing as a part of organized crime are not glaring to the 
casual observer, for the organized criminals are a comparatively small part 
of the entire number who are arrested and prosecuted. Corrupt police, 
prosecutors, and judges can be severe with the friendless and unorganized 
criminals, who have no money and no political connections, and thus the 
favors granted to organized criminals are not apparent. 

. The process of organization, therefore, involves association of a small 
group of criminals for the execution of a certain type of crimes, together 
with the development of plans by which detection may be avoided, and the 
development of a fund of money and politicul connections by means of 
which immunity or relative immunity may be secured in case of detection. 
In order that immunity may be secured in this manner it is necessary that 
the political machine be kept intact, and this requires, among other things, 
large campaign contributions from respectable as well as disreputable busi- 
nesses. These campaign contributions, however, are made in order that laws 
may not be passed or may not be enforced against the businesses which 
make the contributions. Thus organized crime begins with a small working 


230 Principles of Criminology 


group of three or four members, but it involves the political machine, and 
disreputable and respectable businesses. It is not necessary, from the point 
of view of the concept of organized crime, that the organization should ex- 
tend this far. It could properly be called organized if it involved no collusion 
beyond the working group. 

The most widespread organization of lawlessness is in connection with 
the vices. Relatively few people demand that burglars, pickpockets, and 
confidence men engage in crime, but many persons demand opportunities 
for illicit sexual intercourse, gambling, and consumption of narcotics. Prob- 
ably the principal public demand comes from the underworld rather than 
respectable society, but at any rate the demand is insistent. This provides a 
basis for extensive organization which involves the places of vice, the pa- 
trons, the real estate dealers, the manufacturers of commodities used in the 
vices, the police and courts, the politicians, and sometimes a much wider 
public. 

Organization of the vices in American cities has existed for several decades, 
at least. Laws designed to regulate the liquor traffic have been violated 
rather systematically in most American cities for at least a century. This 
consistent violation was possible only because the police did not try to 
enforce the laws. The non-enforcement of laws naturally involved a service 
to the saloons and the saloons were compelled to make a return, which was 
done in the form of campaign contributions, graft, and other financial and 
political services. In fact the liquor interests and the political machine have 
been almost identical in many cities and in some states. 

During the period of national prohibition the difficulties of enforcement 
were very great, to be sure, but the efforts at enforcement were frequently 
insincere. For a considerable part of the period of national prohibition the 
leading American manufacturer of intoxicating drinks was in charge of the 
enforcement of the law against the illicit manufacture and sale of intoxicat- 
ing drinks. With comparative immunity from prosecution, with a somewhat 
widespread public demand for alcohol, and with huge profits, the supply 
was forthcoming. Almost from the first the manufacture, distribution, and 
sale was in the hands of groups of people rather than of isolated individuals. 
These groups at first were generally based on neighborhood or national 
lines and reflected homogeneity of culture. These groups came into compe- 
tition and by violent warfare were forced into larger units, and these larger 
units were again forced into huge syndicates. The process was exactly the 
same as in legitimate business, though the methods inclined somewhat more 
to violence and less to fraud than in legitimate business. While the organized 
syndicate was using warnings, destruction of property, and murder as 
means of preventing competition, the police, acting under orders of political 
leaders, were harassing any dealers or manufacturers who attempted to 
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enter the liquor business. The organization was never secure, however, for 
subordinates were rebellious and ambitious, and since the entire business 
was illegal, control depended finally upon violence. 

The process in the organization of gambling has been somewhat similar 
to that in liquor and there is some evidence that the bootleggers of the pro- 
hibition era went into the illegal gambling business when the sale of alcohol 
was made legal.'? Gambling has existed in violation of law but with protec- 
tion by officers of the law for many decades. The assistance of the officers 
of the law is secured by payments to them as individuals, or payments to 
the controlling officers, or by financial and political services to the politi- 
cians who control the higher officers. These arrangements were once generally 
confined to particular gambling places, and formal organization did not 
go much beyond that relationship with the officers of the law. This, however, 
was changed during the period of national prohibition. The liquor syndicate 
began to develop gambling as an organized business, depending especially 
upon slot machines. The number of the machines in a particular area was 
greatly increased, and the area under the control of the syndicate was in- 
creased, so that both intensive and extensive developments occurred. This, 
also, required collusion of the public officers and of the politicians and, 
as in the case of alcohol, this was easily secured.'* Competition developed 
as the profits from this business became apparent, but competition was 
restrained both by the police and by destruction of property and life. 

Prostitution involved somewhat more organization than gambling did in 
the early period. Houses of prostitution were segregated in many cities to a 
much greater extent than were the gambling places. Individual houses and 
the area as a whole were protected by the police, who, however, harassed 
competitors. Vice drives shortly before World War I broke up these segre- 
gated districts, which had never had a monopoly on prostitution. As early 
as that, also, girls were transported from place to place for purposes of 
prostitution and were held against their will in places of prostitution. The 
federal law against the white slave traffic was directed at this development 
of the business but has never had much effect. The principal organization of 
the business of prostitution came, as did the organization of gambling, when 
it passed into the hands of the liquor syndicates. The organization which 
took over the payment of protection money for the liquor business could 
equally well make collections and payments for gambling and prostitution. 
Consequently most houses of prostitution in the cities passed into the 


17 Special Committee to Investigate Organized Crime in Interstate Commerce, Third 
Interim Report, U.S. Senate Report No. 307, 82nd Congress (Washington: Government 


Printing Office, 1951). te 
ie See Virgil W. Peterson, ‘‘Chicago’s Crime Problem,” Journal of Criminal Law and 


Criminology, 35: 3-15, May-June, 1944. 


232 Principles of Criminology 


control of the syndicate, and those prostitutes who attempted to ply their 
business outside of protected houses were harassed by the police, while those 
in the protected houses were secure. Thus the prostitutes were forced very 
generally into the organization. 

Some of the trade union locals were captured by representatives of criminal 
syndicates. The syndicate developed protective organizations, which were 
based essentially on threat of violence if the person did not join. These or- 
ganizations at first were in the weaker groups, but they spread to the groups 
which already had trade unions or trade associations, and have frequently 
involved both the trade union and the employers’ association. These asso- 
ciations secured gains from the racketeering practice, even though the 
racketeer became wealthy at this.?* 

There is sufficient evidence that many liquor gangs engaged in other 
types of crime, and also that they have entered many legitimate businesses. 
If the income from the liquor, gambling, and prostitution business was less 
than was needed at a particular time, a group of the regular staff of the 
organization would rob a bank or a hotel, enter into racketeering, or become 
involved in some, other profitable type of crime. Since they had the support 
of the police and courts for their organized traffic in liquor, gambling, and 
prostitution, they were relatively immune even in cases of robbery. The 
Senate Special Committee to Investigate Organized Crime in Interstate 
Commerce found approximately fifty business enterprises which have been 
infiltrated by organized criminals. These include the legitimate liquor in- 
dustry, transportation, steel, oil, banking and finance, the garment industry, 
and many others. 

Yọ PROFESSIONALIZATION. The term “professional” when applied to a 
criminal refers to the following things: the pursuit of crime as a regular, 
day-by-day occupation, the development of skilled techniques and careful 
planning in that occupation, and status among criminals.2° The professional 
criminal is differentiated from the occasional criminal, the amateur criminal, 
the unskilled and careless criminal. The term “profession” does not carry 
with it the ideal of public service which is supposed to be characteristic 
of the legitimate professions, but the professional criminal argues that the 
ideal of public service is no more developed in the legal profession than in 
the criminal profession. 

Certain types of crimes can be committed without previous experience in 
crime. Murder by shooting, for instance, may be committed by a person 
who had no previous experience in murder, even if he did have experience 


1% See Malcolm Johnson, Crime on the Labor Front (New York: McGraw-Hill, 1950). 

2° Reckless has used essentially the same criteria to differentiate ‘‘career criminals.” 
Walter C. Reckless, The Crime Problem, Second Edition (New York: Appleton-Century- 
Crofts, 1955), pp. 144-145, 148-150. 
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in shooting. Most crimes, however, require training. Boys in a delinquency 
area are taught how to commit thefts of various kinds. The boy who moves 
into an area at, say, the age of ten years without previous experience in 
stealing has to learn many things in order to keep out of difficulty. The 
other boys will show him how to steal articles from a department store, how 
to steel from a truck, how to steal an automobile. These are techniques 
which must be learned. Among these skilled techniques connected with 
stealing is the method of driving an automobile, which is known as “ whip- 
ping” the corners. This training, however, extends somewhat beyond the 
execution of the crime. It includes also knowledge of methods of behavior 
in case one is caught, knowledge of when to cry and when not to cry, what 
types of lies to tell the police or the court. This, however, is ona relatively 
crude and low plane, as is also the work of the older burglars and robbers. 
However, the criminal maturation of such skilled criminals is much greater 
than that of the amateur, episodic criminals, such as murderers, embezzlers, 
and rapists. 

The professional criminal, on the other hand, has a much more highly 
skilled occupation. The old safe-breaker stood at the head of the criminal 
professions, for his skill was unusually great and his plans had to be made” 
with unusual care. There is, in addition, a group of thieves whose occupa- 
tion requires skill in social manipulation. These include picking pockets, 
shoplifting, and confidence games. The crime of picking pockets requires 
manual skill, to be sure, but in addition it requires the proper diversion of 
attention at the crucial moment. Shoplifting may be of the casual amateur 
kind, but there is also a highly skilled technique, which requires that the 
thief give to the clerks in the store the impression that he is a respectable 
customer so that they dare not stop him for fear of insulting a regular cus- 
tomer. The confidence games are based essentially on salesmanship and 
generally involve a willingness on the part of the victim to engage in an 
illegitimate profit. 

Professionalization extends beyond the execution of the crime, however. 
It involves the prior location of “spots,” and the prior preparation for es- 
caping punishment in case of detection in crime. Arrangements have been 
made in advance for bail, legal service, and fixing the case. It is in these 
advance arrangements quite as much as in the technique of executing the 
crime that professionalization is found. Professionalization will be discussed 
further in the next chapter. igus 

THE CRIMINAL CODE. In connection with organization and profes- 
sionalization codes of behavior develop among criminals. The codes are not 
the same for all types of crimes or all types of criminals. There are, however, 
two very general rules. One is not to inform on another criminal, the other 
is to make an honest division of the loot with the companions or partners 
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in crime. “Do not squeal” and “Do not burn your partner” are the basic 
commandments of criminals. Unquestionably these commandments are 
violated frequently among criminals, but on the other hand it is surprising 
how much pain many criminals will suffer at the hands of the police in 
the third degree rather than inform on other criminals. These commandments 
are enforced by direct and violent punishment in criminal groups. They 
perhaps obeyed most strictly by professional criminals and least strictly by 
the occasional and amateur criminals. 

In certain criminal groups “toughness” must be displayed in dealing with 
the public, This is in part based on the segregation of criminals and of 
criminal behavior. Just as the business man acts on the principle that “ busi- 
ness is business,” so these criminals act on the principle “crime is crime.” 
There is no place for sentiment in either case. In addition, however, there 
is a considerable amount of bravado involved in the displays. A group of 
young criminals make a successful daylight robbery of a store across the 
street from a police station and as they drive away in their automobile, they 
shoot several times through the window of the police station. A young 
criminal is angered at the way the police have treated his brother and he 
sets fire to a police automobile which is parked in front of the police station. 
Automobile thieves make a special effort to steal police automobiles. A 
criminal who is on trial in a courtroom filled with people and with policemen 
and bailiffs standing around secures a gun and tries to shoot his way out of 
the courtroom. Such acts are expressions of bravado. They give the criminal 
status in his group and a thrill. The professional criminals, however, are not 
likely to engage in such exploits. The professional pickpockets, for instance, 
do not pick the pockets of policemen though they could easily do so. This 
would simply antagonize the police and the professional criminal wants to 
reduce antagonism. 

The criminals of the crude type, also, display feelings in other ways. It is 
fashionable for robbers to punish the man who has no money or very little 
money when he is searched. Similarly burglars may destroy property in a 
store if they find no money. One of the burglary insurance companies has 
Suggested to its clients that they should always leave a small sum of money 
accessible in the till so that burglars will not destroy property. These ex- 
pressions of resentment may be spontaneous, but they seem to some extent 
to vary in fashion-like manner. It is probable that newspapers describe 
these expressions of resentment, other criminals read these accounts, and 
imitate the procedure. 

> IMPORTANCE OF CRIMINAL PROCESSES. Efforts are frequently made 
to explain why a particular person committed a particular crime in the 
Particular situation and manner. Because of the large number of variables 
this is an extremely difficult if not impossible problem. The problem is simpli- 
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fied if uniformities in criminal behavior can be defined and described and 
efforts then made to explain these uniformities. The processes which have 
been discussed above are illustrations of this effort to define and describe 
some of the uniformities in criminal behavior. 
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Chapter Thirteen 


Behavior Systems in Crime 


Maes: OF THE scientific work in criminology has been directed at the 
explanation of crime in general. Crime in general consists of a great variety 
of criminal acts. These acts have very little in common except the fact that 
they are all violations of law. They differ among themselves in the motives 
and characteristics of the offenders, the characteristics of the victims, the 
situations in which they occur, the techniques which are used, the damages 
which result, and the reactions of the victims and the public. Although 
burglary, robbery, embezzlement, and rape are all crimes, it is almost obvious 
that they are homogeneous with respect to etiology only in a general way. 
Even the legal definitions of specific crimes, such as kidnaping, do not 
always delimit categories of behavior which are homogeneous in regard to 
their specific causal or genetic characteristics. 

Consequently, it is not likely that a general theory of crime can be suffi- 
ciently precise or specific to aid greatly in understanding or controlling all 
types of crime.1 While a general theory of crime such as the differential as- 
sociation theory organizes criminological knowledge, and is therefore de- 
sirable, in order to make progress in the explanation of crime it is also 
desirable to break crime into more homogeneous units. In this respect, 
crime is like a disease. Some general theories of disease have been stated 
and are useful. The germ theory of disease is a very useful general theory, 
but even this theory does not apply to all diseases. Progress in the explana- 
tion of disease is being made principally by the studies of specific diseases, 
Similarly, it is desirable to concentrate research work in criminology on 
specific crimes and on specific “sociological units” within the broad area 
of crime and within the legal definition of specific types of crime such as 
kidnaping and burglary. 

1 Cf. E. W. Burgess, “Discussion” of Frank E. Hartung, “‘White-Collar Offenses in 
the Wholesale Meat Industry in Detroit,” American Journal of Sociology, 56:25-34, July, 
1950; Don C. Gibbons and Donald L. Garrity, ““Some Suggestions for the Development 
of Etiological and Treatment Theory in Criminology,” Social Forces, 38: 51-58, October, 
1959, 
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Several procedures for studying such sociological units within the broad 
field of crime and within the definitions of specific crimes have been suggested. 
The typological approach is one such procedure. It has been used by Riemer 
and by Lottier to define homogeneous units within a specific offense category, 
and it has been used by Clinard and Wade to define a homogeneous unit, 
vandalism, as a specific type of delinquency.? A second procedure has been 
to combine legal categories of crime in such a way that some of the crimes 
in each of several legal categories are made into a sociological unit. In the 
course of an attempt to formulate a sociological theory of embezzlement, 
for example, it was discovered that the legal term “embezzlement” did not 
describe a homogeneous class of behavior. Persons whose illegal behavior 
was not covered by the legal definition were found to have been convicted 
of embezzlement, and the behavior of some persons who were convicted 
of offenses such as forgery and confidence game was found to come within 
the definition of embezzlement. Consequently, a new. sociological definition 
of the behavior under study was made. This definition enabled the inv estigator 
to study certain cases from each of several legal categories, including em- 
bezzlement, forgery, and confidence game, and to develop a causal theory 
about this new sociological unit.* 

A third procedure suggested by sociologists for breaking crime into 
homogeneous units is the study of “behavior systems.” Just as is the case 
when the typological approach is used, these systems of criminal behavior 
ordinarily have been defined in such a way that the behavior becomes 
homogeneous within the definition of a specific legal category. An example 
of this may be seen in the work of Jerome Hall, who found several behavior 
systems within the legal category of “larceny.” Perhaps this procedure 
holds the greatest promise for criminological research, for by taking the 
behavior system as the unit of study it is possible to break away from the 
legal limitations that have often impeded scientific work in criminology ; the 
behavior system can be studied wherever it exists, whether as crime or not 
crime. For this reason, the procedure will be discussed in more detail. 

W THE BEHAVIOR SYSTEM IN CRIME. The behavior system in crime 
may be described by its three principal characteristics, First, a behavior 
system in crime is not merely an aggregation of individual criminal acts. 

*Svend Riemer, “Embezzlement: Pathological Basis,” Journal of Criminal Law and 
Criminology, 32: 411-423, November-December, 1941; S. Lottier, “Tension Theory of 
Criminal Behavior,” American Sociological Review, 7: 840-848, December, 1942 ; Marshall 


B. Clinard and Andrew L, Wade, “Toward the Delineation of Vandalism as a Sub-type 
in Juvenile Delinquency,” Journal of Criminal Law and Criminology, 48 : 493-499, January, 
1958. 

? Donald R. Cressey, ‘*Criminological Research and the Definition of Crimes,” American 
Journal of Sociology, 56: 546-551, May, 1951. 

“Jerome Hall, Theft, Law and Society, Second Edition (Indianapolis: Bobbs-Merrill, 
1952). 
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It is an integrated unit, which includes, in addition to the individual acts, the 
codes, traditions, esprit de corps, social relationships among the direct par- 
ticipants, and indirect participation of many other persons. It is thus es- 
sentially a groupway of life. Behavior systems in crime may be illustrated by 
professional theft, circus grifting, drug addiction, racketeering, fraudulent 
advertising, and manipulation of corporate securities as practiced by Insull, 
the Van Sweringens, and many others. 

Second, the behavior which occurs in a behavior system is not unique to 
any particular individual. It is common behavior. It operates in the same 
manner in a large number of persons and therefore it should be possible to 
find causal processes which are not unique to particular individuals. 

Third, while common and joint participation in the system is the essential 
characteristic of a behavior system, it can frequently be defined by the feeling 
of identification of those who participate in it. If the participants feel that 
they belong together for this purpose, they do belong together. A professional 
confidence man and a professional forger would feel that they belonged 
together, even though they used different techniques, because they have 
many common interests and standards and can therefore participate in 
the same system. On the other hand an embezzler would not identify himself 
with an automobile thief. If these two should meet they would have no 
common reactions or sentiments growing out of their crimes except such 
as were common to practically all other persons who violate the laws. Ulti- 
mately a behavior system should be defined as a way of life which grows 
out of a unified causal process. A behavior system in this respect would be 
similar to a disease, which is differentiated from other diseases by the causal 
process common to it regardless of the person in whom it occurs. 

If a behavior system can be isolated, the problem is to explain that system 
as a unit. This is similar to an attempt to explain baseball in America, 
This does not consist primarily of explaining why a particular person be- 
comes a baseball player, and in fact the explanation of why a particular 
person becomes a ball player merely assumes the existence and persistence 
of baseball as a system. By taking the behavior system as a problem itis 
possible to avoid some of the methodological difficulties which arise when 
the act of a specific person is taken as the problem. - 

> PROFESSIONAL THEFT AS A BEHAVIOR SYSTEM. Professional theft is 
presented as an illustration of a behavior system which can be defined and 
explained as a unit.® The principal genetic question regarding professional 
theft is: How does it originate and how is it perpetuated in our culture? 
A secondary question is: How does a particular person get into this profes- 
sional group? 

“ë See Edwin H. Sutherland, The Professional Thief (Chicago: University of Chicago 
Press, 1937). 
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The principal, but not the only, rackets used by professional thieves are 
confidence games, shoplifting, and pocket-picking. Not all persons who 
commit these specific crimes are professional thieves. Professional thieves 
make a regular business of theft. They use techniques which have been 
developed over a period of centuries and transmitted to them through tradi- 
tions and personal association. They have codes of behavior, esprit de 
corps, and consensus. They have a high status among other thieves and in 
the political and criminal underworld in, general. They associate with each 
other and do not associate with outsiders on the same basis, and they care- 
fully select their colleagues. They tend to look down upon amateur thieves, 
referring to them as “neurotic kids,” because the crude crimes committed 
by amateurs arouse the public and make the professional practice of theft 
more difficult and less profitable. Because of this differential association 
they develop a common language or argot which is relatively unknown to 
persons not in the profession. And they have organization. A thief is a pro- 
fessional when he has these five-characteristics: regular work at theft, tech- 
nical skill, consensus, status, and organization. The amateur thief is not a 
professional; neither is the consistently dishonest bondsalesman. The case 
is not quite so clear for the professional burglar or robber, for there the 
principal differential is the nature of the technique and the identification. 
The techniques of the professional thief are much the same as those of the 
salesman and the actor; they consist of methods of manipulating the in- 
terests, attention, and behavior of the victim. The professional thief depends 
on cleverness and wits, while the robber or burglar resorts more frequently 
to force or threat of force. Professional thieves have their groupways of 
behavior for the principal situations which confront them in their criminal 
activities. Consequently professional theft is a behavior system and a socio- 
logical entity.* 

The motives of professional thieves are much the same as the motives of 
other occupational groups: they wish to make money in safety. These desires 
require no specific explanation. The specific problem is : How do professional 
thieves remain secure in their violations of the law? Many professional thieves 
have conducted their illegal activities for a normal lifetime and never been 
locked up longer than a few days at a time; others have had one or two 
terms over a period of twenty or thirty years. 


Security in professional theft is attained in three ways. First, the thieves ` 


select rackets that involve a minimum of danger. The confidence game is 
relatively safe because the victim generally agrees to participate ina dis- 
honest transaction and when he finds that he is the victim he cannot make 


* See David W. Maurer, Whiz Mob, A Correlation of the Technical Argot of Pickpockets 
with Their Behavior Patterns (Gainesville, Florida: American Dialect Society, 1955), 
pp. 19-28. 
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complaint without disgracing himself. For example, the three principal 
types of big confidence game—the “wire,” the “pay-off,” and the “rag”— 
all involve victims who believe that they are defrauding someone. In the 
“wire” the confidence man convinces the victim that they can delay the 
telegrams of race results long enough so that the victim can make bets with 
bookmakers after the race is run, thereby defrauding the bookmakers; in 
the “pay-off” the victim believes he is defrauding a large racing syndicate; 
in the “rag” he believes he has “inside” information regarding the great 
value of apparently worthless stock.” Some confidence games do not depend 
upon the victim’s willingness to do something dishonest, but all of them are 
quite safe.* In one recent version of an ancient confidence game, for ex- 
ample, the confidence man telephones the victim and represents himself as 
a radio announcer who is conducting a quiz program; after the victim an- 
swers a simple question the announcer tells him that he has won an amount 
of money equal to the amount of money he has in the house and asks him 
to name that amount; if $100 is mentioned the announcer says he will deliver 
that amount by messenger; when the messenger arrives he has two checks, 
one for $100 and the other for $200, and the latter is represented as a “double 
dividend” which the victim has won instead of the $100; after the victim 
gives the confidence man the $100 in cash, to prove that he actually had 
that amount in the house, he receives the bogus $100 check and a receipt 
for his money, plus the bogus check for the $200 prize; the confidence 
man then safely disappears. Similarly, shoplifting is relatively safe because 
the stores do not wish to run the risk of accusing legitimate customers of 
stealing, and the professional shoplifter makes it a point to look and act 
like a legitimate customer.® Picking pockets is relatively safe because the 
legal rules of evidence require direct evidence that the thief put his hand in 
the pocket and withdrew the money, and that evidence is seldom secured. 

Second, professional thieves develop clever and skilled techniques for 
executing the crimes they select. They do this through tradition, and tutelage. 
Cleverness and skill may merely mean brashness, as in the case of the thief 
who, in the sporting-goods section of a large department store, balanced 
an aluminum kayak on his head and walked out with it. Cleverness and skill 
also include such things as the utilization of one man to maneuver a victim 
so that another can pick his pocket, the dexterity required to steal a victim’s 
wrist watch from his wrist, the device whereby one man distracts attention 
from a shoplifter by kicking or pinching a child so that he will set up a 
commotion, and the ability to identify, watch, and out-talk store clerks and 


7 David W. Maurer, The Big Con (Indianapolis: Bobbs-Merrill, 1940). 
®See Fletcher Pratt, “The Grift Goes Legit,” Harper’s, June, 1955, pp. 60-65. 
® See Mary Bess Cameron, Department Store Shoplifting (unpublished Ph.D. Dissertation, 
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detectives. Similarly, many ingenious devices for obtaining and carrying 
shoplifted goods have been invented. These include innocent-looking boxes 
with false bottoms so that they can be placed over counter merchandise, 
trousers with hidden pockets and linings, “belly pockets” worn around the 
waist, false arms, and rubber suction cups attached to strings and elastic 
bands.?° 

Third, the professional thief makes arrangements to fix those cases in 
which he may be caught. He expects to fix every such case. He generally 
does not fix the case himself but employs a professional fixer, for in a larger 
city one man generally does all of the fixing for all of the professional 
thieves. Whether the fixing is done by the thieves themselves or by their 
fixer, it is generally accomplished by the direct or indirect payment of money. 
Usually a promise is made to the victim that his stolen property will be 
returned, sometimes with a bonus, if he will refuse to push the prosecution 
or to testify in a way that would damage the thief. A large proportion of 
the cases are fixed in this manner, for the victim is generally more interested 
in the return of his stolen property than he is in seeing that justice is done 
to the thieves. If this fails, the police, prosecutor, bailiff, or judge may be 
bribed. The policeman may advise the victim to take his money back and 
not be bothered with a long trial; or he may give evidence which conflicts 
with that of the victim or other witnesses; or he may render other services. 
The prosecutor may refuse to push the prosecution or, if he is compelled to 
do so, he may make a very weak effort to bring out evidence which is damag- 
ing to the thief. As a last resort, the judge may be bribed to render a decision 
in favor of the thief, or to impose a minor penalty. It is not necessary that 
everyone of these officeholders act dishonestly. The only thing necessary 
is to find one of them who will twist or pervert evidence or decisions. As 
Maurer has said, “The dominant culture could control the predatory cultures 
without difficulty, and what is more, it could exterminate them, for no 
criminal subculture can operate continuously and professionally without the 
connivance of the law,” 1! 

The profession of theft, then, exists in modern society because victims 
are more interested in getting their property back than in abstract justice, 
because officeholders are under the control of a political machine or have 
predatory personal interests. Also, professional theft exists because business 
concerns are willing to purchase stolen commodities, and because lawyers 
are willing to defend professional thieves by every clever argument and 
device available. Professional theft exists not only because persons are willing 
to steal, but also because the rest of society does not present a solid front 

10 See Lawrence Klingman, ‘The Booster, the Heel, and the Snitch,” Park East, January, 


1953, pp. 12-17. 
11 Op cit., p. 129. 
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against theft. In other words, society is disorganized with reference to 
theft. 

The entrance of a particular person into the professional group is of 
secondary importance, for the explanation of theft as a profession cannot 
be found in the life-history of one of the members of the profession. Rather 
it is necessary to understand the profession in order to explain the indi- 
vidual thief. For admission into the profession is not merely an act of will 
of a person who decides that he would like to be a professional thief. He 
can no more become a professional thief in that manner than he can become 
a professional ballplayer. Others must permit him to become a professional 
thief, just as they must permit a person to become a professional ballplayer. 
Members of the profession make their entrance by a process of mutual 
selection. 

No one can acquire all of the skills and work safely in co-operation with 
others without training and tutelage. Lemert has pointed out that check 
forgery is now a crime committed principally by isolates, rather than a crime 
committed by professional criminals, as was the case in the nineteenth and 
early twentieth centuries, largely because the forger no longer needs tutelage 
by and co-operation with other forgers."* Tutelage in professional skills can 
be given only by those already in the profession. Consequently one gets into 
the profession by acceptance. If a neophyte satisfactorily performs his 
“apprentice” or “journeyman” tasks his responsibilities may be increased 
until he is finally given the same tasks as regular members of the profession. 

Professional thieves do not extend this tutelage to everyone who would 
like to join them. They extend their assistance, of course, only to those with 
whom they come in contact in a friendly manner; that is, to fellow-lodgers 
in hotels, rooming-houses, or jails, and to waiters, cashiers, and taxicab 
drivers. The thieves get acquainted with most of these people in a legitimate 
manner, and confidence develops. They like a certain prospect, and he likes 
them. They may suggest that he join them, but more frequently he asks to 
join them because he wants more money than he can make at legitimate 
work and because their life looks attractive. Doubtless thousands of others 
with whom they do not come in contact in this manner have the abilities 
required for professional theft, but they do not happen to meet. Thus en- 
trance into the profession is by selection. The selection is impersonal in the 
sense that a person must be in a position where he will come in contact with 
professional thieves in order to develop personal acquaintance. The selection 
is also personal in the sense that the thieves must be attracted to the prospect, 


12 Edwin M. Lemert, “The Behavior of the Systematic Check Forger,” Social P. reae 
6: 141-149, Fall, 1958. See also his “An Isolation and Closure Theory of Naive oS 
Forgery,” Journal of Criminal Law and Criminology, 44: 296-307, September-October, 
1953. 
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and he must be attracted to them. He has a veto on joining the profession, 
but just as certainly they have a veto on him joining it. 

¥ Circus GRIFTING. Circus grifting is a second behavior system in 
crime, which will be described as an illustration of this method of analysis. 
It consists principally of sure-thing gambling, as seen in the shell-game, 
three-card monte, the eight-dice cloth, the cologne joint, and the spindle. In 
order that circus grifting may be conducted satisfactorily and safely, four 
elements are necessary: grifters, victims, a dishonest circus management, 
and dishonest public officials. The behavior system is a combination of 
these four elements. 

Circus grifters come from two principal sources. They may have been 
grifting previously in state fairs, resort communities, or carnivals, with 
methods somewhat similar to those used in the circus, Or they may have 
been living in the community in which the circus is playing, have been em- 
ployed for a day as a shill or assistant in one of the games, have proved 
efficient, and have been taken along with the circus and trained in other 
details of the game. It is reported that a large proportion of the circus 
grifters originated in Indiana, where several circuses make their winter 
headquarters. 

The circus grifters form a relatively cohesive group. They have a saying, 
“Once a circus grifter, always a circus grifter.”” The gambling games played 
in the circus are played elsewhere, but seldom with the same abandon. 
Many people who play one of these games elsewhere do not succeed in the 
circus, and many who are very successful in the circus are inefficient when 
they try to operate the same games elsewhere. The grifters in a particular 
circus are a somewhat exclusive group while the circus is on the road; the 
performers do not associate with them. In the early days the grifters rode 
in the “privilege car” of the circus train. This car was lined with steel to 
protect the occupants from attacks by angered residents of the community 
in which the gambling games had been operated. Also the grifters from all 
circuses associate during the winter season, for many of them spend the 
winter, or as much of it as their funds permit, in Hot Springs. The grifter 
in one circus will know the principal grifters in all of the other circuses. This 
exclusive association is a product of the necessity for training and tutelage 
in the operation of the gambling games. 

Victims are available in practically every community. The general interest 
in gambling is the basis, but to this are added, first, the general atmosphere 
of make-believe and celebration connected with the circus, and second, 
the techniques used in appealing to spectators. One of these techniques is 
the example of the shill, who appears to be another spectator, but is actually 
an assistant in the game, and who plays and wins frequently. Another tech- 
nique is an apparent opportunity for dishonesty; one of the shills raises 
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one of the shells while the operator’s back is turned and enables the other 
spectators to see the pea under the shell, or he bends the corner of the card 
in the monte game so that the spectator knows which card to select. Since 
this dishonesty seems to make the gamble absolutely certain, many spectators 
then try it, and lose. The suggestions and insistence of the operator and of 
other assistants who seem to be spectators are factors. Finally, the general 
method is to induce a spectator to make a start, even without paying, and 
he is then ashamed to stop after a loss or two. 

Dishonest- public officials can be found in a large proportion of the com- 
munities in which circuses appear. Gambling is at least winked at in most 
communities, and the officials feel that some gambling in connection with 
the celebration at the time of a circus can be condoned, especially in return 
for tickets or money. 

Dishonest circus managers are, or at least have been, abundant. The 
circus thirty years or more ago generally depended on the return from 
grifting for a substantial part of its income. The circus manager employed 
a “privilege man” who had charge of all of the grifting, and who paid to 
the circus a percentage of everything taken in on all of the games. Many ofthe 
circus managers started as grifters, and were sympathetic toward the grifters. 

These four elements are therefore the necessary characteristics of this 
behavior system. Circus grifting was authorized and flourished in practically 
all of the circuses in 1880, in all except Ringling’s in 1900, and all except 
the largest circuses in 1930. In other words, circus grifting is decreasing. 
The circus grifters explain that this decrease is not due to a reduction in 
the number of potential grifters, or in the number of potential victims, or 
in the number of dishonest public officials. They insist that the decrease is 
due entirely to the changed attitude of circus managers. Moreover, the 
changed attitude of the circus manager is not due to an increase in honest 
motives, but to a change in the economic relationships. In the earlier days 
the grifting circus could change its name and thus conceal its identity before 
returning to a community which had been angered by the gambling games 
on the last trip. As the circus increased in size, its name came to be an asset 
from the point of view of advertising and could not be changed without 
loss of prestige and therefore loss of income. The loss from the change 
of name would be greater than the gain from grifting, and therefore grifting 
was reluctantly abandoned. It is for the reason that grifting is now found 
only in the smaller circuses. 

The principal question is, Why did the circus ever authorize and participate 
in grifting? The most immediate answer is that this was a specific mani- 
festation of generally dishonest tendencies. Many circuses in early days 
were fences for stolen horses. Its employees have been notorious for thefts 
from clotheslines. The circus management has frequently dealt dishonestly 
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with its employees, holding out a part of the wages, overcharging on expenses. 
The circus has been unfair in its competition with the other circuses. The 
men who put up posters in the early decades were necessarily sluggers who 
could fight with the bill plasterers of rival circuses. Many of the attractions 
have been frauds. The “garmagunt” with three heads and eight legs was 
made of sole leather. The Siamese twins were two separate persons with 
a flesh-colored belt holding them together during the time they were on 
exhibition. The “horse with its tail where its head ought to be” was dis- 
covered, after payment of ten cents, to be a horse with its tail toward the 
manager. The exhibit “for men only” proved to be a pair of suspenders. 
The emu eggs sold by the attendant to farmers for $1.50 each proved to be 
goose eggs. The man who sold balloons hired an assistant to go through the 
circus grounds and, with his mouth full of tacks, blow them at the balloons 
which had been purchased so that resales could be made: Hundreds of 
incidents of this nature are recounted in the histories of the circus. 

This general dishonesty, in which the circus grifting was embedded, was 
a product of four conditions. First, the circus was a mobile organization. It 
seldom remained longer than one day in a community, and there were no 
permanent ties, duties, responsibilities, or relationships. The circus was re- 
garded as queer by the community, and the community was regarded as 
queer by the circus people. Second, the community was hostile toward the 
circus in several respects, In some places the circus or any other exhibit 
was prohibited. The opposition was partly on the ground of morals. It was 
believed that the circus would corrupt the young people. In some com- 
munities it was customary for the preachers to agree to preach anti-circus 
sermons in all churches on the Sunday preceding the circus. To counteract 
this, Barnum advertised moral lectures as a part of the circus program, but 
the lectures bulked larger in the advertisements than they did in the program. 
The opposition was also on economic grounds. It was believed that the 
circus took away from the community money which should be spent in the 
community. Third, the people of the community frequently were dishonest 
in their dealings with the circus, The head of the department of streets in 
one city on the night before the appearance of the circus substituted old, 
worn-out manhole covers for the ones then in use, so that many of these 
covers would be broken by the heavy wagons in the circus parade. He 
then presented to the circus a bill for damages each year until the circus 
became suspicious and discovered the truth. A woman whose home was 
adjacent to the circus grounds claimed damages of fifty dollars because her 
laundry on the clothesline was spotted by flies attracted by the circus. The 
circus promised to give a free ticket to each child in an orphanage and to 
enough attendants to take care of the children; when the children arrived 
each one had an adult attendant. Thus the circus has been confronted with 
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continuous efforts to impose upon it. Fourth, on the basis of this mobility, 
opposition, and community impositions, the circus personnel have un- 
doubtedly been selected. It is not a random assortment of the population 
of the country, but rather is selected for that type of life. They have had a 
hard, unsociable life, and they have been hard, unsociable people. Out of 
this has grown the general dishonesty and grifting. It is reported that the 
English circus, which is much less mobile than the American circus, has 
very little dishonesty.1* 

Yọ KIDNAPING. Kidnaping is discussed here as an illustration of a legal 
entity which is not a sociological homogeneous unit. As kidnaping is studied 
further, it is possible that behavior systems will be found, or that sociologi- 
cally significant types of kidnaping will be identified, or that certain of the 
forms of kidnaping will be found to have characteristics in common with 
certain of the offenses described by another legal term, such as assault or 
murder. As a legal entity kidnaping consists of taking possession of the 
body of another person, against his will, by force or fraud and in violation 
of the law. Kidnaping appears in at least ten forms which are socially distinct 
and which generally involve different causal processes. First, kidnaping was 
the basis of the slave trade, and all those who participated in the slave trade 
and in slavery were accessory to kidnaping. Second, impressment was a 
form of kidnaping in which a sailor was forced to leave a ship in which he 
had a legal right to be, to board another ship and work there as a sailor. 
Third, men were shanghaied by force and compelled to work as sailors in 
ships. They received wages, but commissions for the crimps who had kid- 
naped them were deducted from their wages. Fourth, girls were kidnaped 
and used for prostitution. This aroused attention in the period before World 
War I under the name of white slavery. Probably few bona fide cases occurred, 
and at any rate the law which was enacted has been used extensively by 
“gold diggers” as a means of black-mailing their paramours. Fifth, under- 
world leaders were kidnaped by underworld criminals and held for ransom, 
especially during the prohibition period. Since the underworld leaders were 
not able to appeal to the law for support and did not wish to advertise their 
inability to protect themselves, these kidnapings aroused little public at- 
tention. Sixth, kidnaping of wealthy persons in the upperworld by members 
of the underworld for purposes of ransom developed extensively about 1930, 
so that newspapers announced a new crime in the making. While kidnaping 
i See Bert J. Chipman, “Hey Rube!” (Hollywood: Ho!lywood Print Shop, 1933); 
C. R. Cooper, Circus Day (New York: Farrar and Rinehart, 1931); E. C. May, The 
Circus from Rome to Ringling (New York: Duffield and Green, 1932); Gil Robinson, 
Old Wagon Show Days (Cincinnati: Brockwell, 1925; R. E, Sherwood, Hold Yer Hosses! 
The Elephants Are Coming! (New York: Macmillan, 1932); E. H. Smith, “Grift, An 


Account Based on Statement by Hoke Hammond,” Collier's, 69: 11-12, 20-21, April 8, 
1922; M. R. Werner, Barnum (New York: Harcourt, Brace, 1923). 
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of wealthy and respectable persons for ransom had occurred occasionally in 
the United States prior to this date, its prevalence increased at that time. 
But kidnaping for ransom was not new, and kidnaping for other purposes 
was not new. The only thing that was new was the importance of the victims. 
Seventh, offenders took possession of victims in connection with other 
crimes, such as robbery, as a means of security for themselves. This was 
temporary and the victim was released as soon as the offender was secure. 
Eighth, illegal arrest is a form of kidnaping. If a policeman takes possession 
of a person under conditions not authorized by law, he is committing the 
legal crime of kidnaping. In this sense, policemen haye kidnaped many 
times as frequently as all other offenders combined. A special form of this 
has appeared in connection with strikes, when special police have taken 
pickets, reporters, students, and others to the state line and pushed them 
across, with instructions not to return. Ninth, children have been kidnaped 
by lonesome and probably psychopathic women in lieu of other methods 
of securing children of their own. Tenth, a parent has kidnaped his own 
children who have been assigned by the court to the other parent in divorce 
proceedings, or under other circumstances. Doubtless other minor forms 
of kidnaping could be found by a relatively slight effort, but these ten are a 
sufficient number to show that kidnaping is not an entity in the causal sense. 

These ten forms are, to be sure, somewhat interrelated. The first six 
forms mentioned (slave trade, impressment, shanghaiing, white slavery, 
underworld ransom cases, and upperworld ransom cases) all have financial 
returns as the objective, while the last four do not have this objective. More- 
over, the six which have financial gain as the objective may be divided into 
two groups: those in which there is a large demand for victims with a small 
price per victim, and those in which there is a restricted demand with a hi gh 
price per victim; the latter cases are those in which ransom is used. Also, 
they can be divided into kidnapings with respectable and important of- 
fenders and lowly, unimportant victims; and kidnapings with underworld 
offenders and important victims. The only form of kidnaping that has 
aroused great public antagonism is that in which the victims are important 
and respectable; the much more extensive kidnapings in which the victims 
were unimportant or not respectable continued for centuries before enough 
opposition developed to stop the practices. Consequently, explanation of 
the existence and continuance of one form of kidnaping is likely to be different 
from explanation of another form.14 


4 The following references on kidnaping are restricted principally to the recent literature 
on kidnaping for ransom. Herbert Asbury, Barbary Coast (New York: Knopf, 1933), 
pp. 199-231; Justine Mansfield, True Tales of Kidnaping (New York: Business Bourse 
Press, 1932); Melvin Purvis, American Agent (Garden City : Double-day, Doran, 1936), 
pp. 70-97, 117-174, 221-242: E. D. Sullivan, The Snatch Racket (New York: Vanguard 
Press, 1932). 


Behavior Systems in Crime 249 


Yọ ConcLusion. Professional theft and circus grifting have been de- 
scribed in some detail as illustrations of the procedure for studying be- 
havior systems in crime. Neither of these topics has been investigated ex- 
haustively and the interpretations are therefore tentative and hypothetical. 
More intensive studies are needed of these two behavior systems and of 
other behavior systems in crime before general propositions can be 
developed. 

It is not understood that the entire area of crim- can be covered in this 
manner. Rather it is understood that certain crimes cluster in systems, are 
organized, are combined with other behavior in such manner as to form 
systems, and that certain other crimes stand somewhat isolated and outside 
of systems. These behavior systems may be und2rstood more readily than 
the isolated crimes, and therefore the study of them may yield general prop- 
ositions that apply to a considerable part of criminal behavior. Then legal 
categories designating less systematic crimes, such as murder, embezzlement, 
and some forms of kidnaping, can be combined or redefined in such a way 
that the behavior designated by them can be studied scientifically and related 


to the general propositions. m 
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Chapter Fourteen 


Variations in Punitive Policies 


Wara THIS chapter we begin the study of various methods of dealing 
with crime and with apprehended criminals. On a general level, these 
methods may be described as “societal reactions” to crime and criminality, 
and, as such, they are subject to analysis and explanation, just as are the 
criminal reactions themselves. However, social scientists have concentrated 
on understanding and explaining law-breaking itself rather than on under- 
standing and explaining the societal reactions to law-breaking. Conse- 
quently, much available information about the societal reactions to law- 
breaking has not been organized or integrated, and theoretical problems in 
control of crime are not as sharply delimited as are theoretical problems in 
criminal etiology. Systematic organization of knowledge pertaining to 
crime control is a prerequisite not only for understanding and explanation 
of present and future control policies, but for their efficient direction and 
administration as well. As a preliminary step toward such integration, four 
general problems in the control of crime will be specified. 

One general problem is closely analogous to the problem of observing 
variations in crime rates. Just as many variations in crime rates have been 
described, careful descriptions of variations in societal reactions to crime 
should be made. The varieties of methods and policies for control of crime 
are enormous, if they are considered in detail, and an important part of the 
problem is to classify and generalize these variations in a manner which will 
make them easier to study and understand. For instance, we can readily 
observe a great number of variations in reactions to law-breaking, not only 
in the United States at present, but in the history of mankind. In some social 
systems the reaction to law-breaking is annihilation, in some systems severe 
corporal punishments, in others imprisonment or probation, and so on. 
Similarly, the number of variations in the official policies for implementing 
the societal reactions to crime—such as policies for police, courts, prisons 
—is enormous. For example, in some prisons the inmates are tortured, in 
others they are studiously ignored except when they try to escape, and in 
others constructive efforts are made to “treat” and rehabilitate them. These 
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many variations can be classified tentatively according to their position on 
a scale ranging from a purely punitive reaction or policy to a purely treat- 
ment reaction or policy, although this classification does not summarize 
all of the differences. Some societal reactions to crime and, hence, 
some policies and organizations for control of crime, have been and are 
directed primarily by punitive considerations, others by treatment con- 
siderations, and a final category by a mixture of punitive and treatment 
considerations. 

Second, the general problem of “efficiency” must be analyzed if the ma- 
terials on control of crime are to be integrated. Is crime control “better” 
when punitive policies are used than when treatment policies are used? Of- 
ficial policies in recent times have shown a distinct trend toward treatment 
and away from punishment, but this trend is not based on a demonstration 
of the superiority of treatment methods. The criteria of efficiency have not 
been precisely established nor agreed upon, and “better control” cannot be 
established until such criteria are defined. One preliminary and general 
criterion is that the system is most efficient which results in the smallest 
number of crimes, other things being equal. A small number of crimes may 
result from either of two things: few people who commit crimes, or few 
repetitions of crimes by those who commit at least one crime. Hence, ac- 
cording to this criterion, an efficient system would reform those who com- 
mit crimes, so that they do not repeat often, and also it would keep others 
from committing their first crimes, cither by “deterrence,” which has to do 
with refraining from crime because of fear of punishment, or by “‘preven- 
tion,” which has to do with refraining from crime for other reasons, This 
statement of the criterion of efficiency leaves many problems unsolved, 
such as the relation between efficient control of crime and efficiency in other 
respects, and the relation between reformation and deterrence. 

In dealing with problems of efficiency the question also must be raised 
as to whether the most efficient method or policy for controlling crime in 
order to reduce crime rates has a chance of being adopted in a given society 
at a given time. For example, even if it were shown with complete certainty 
that crime would be greatly reduced by methods which are much closer to 
“pure” treatment (no punishment) than those now being used in the United 
States, this policy might not be adopted. In view of what appears to be a 
punitive societal reaction to law-breaking, our society probably would re- 
ject such a method. Similarly, a policy of extremely severe punishment 
might be rejected, even if it were shown to be the most efficient method of 
dealing with criminals, for the society also possesses certain humanitarian 
attitudes. Or the society might formally adopt the efficient policy of “pure” 
treatment or severe punishment, only to wink at its enforcement. There is 
doubt as to whether such a policy would, in the circumstances in which it 


Variations in Punitive Policies 255 


would be expected to operate, be superior to some other policy which could 
be carried out in a straight-forward manner. 

A third general problem is establishment of the relation of the varying 
reactions to law-breaking and methods of control to the existing knowledge 
of the causation of criminal behavior. Every method for control of crime is 
based, implicitly or explicitly, on a theory of crime causation. However, 
changes in policies do not immediately follow new discoveries about crime 
causation, and it may be presumed that some present methods are inefficient 
because they are based on erroneous theories. Many modifications would 
be made if police departments, courts, probation departments, and prisons 
operated strictly in accordance with the criminological theory of emotional 
disturbances, or with the theory of economic determinism, or with the dif- 
ferential association theory. 

The fourth general problem is not unlike the general problem of explain- 
ing crime and criminality. The problem may be summarized by the ques- 
tion: Why do the policies and methods in control of crime vary from time 
to time and from place to place? If changes in policies are to be controlled, 
not only the variations, but the causes of the variations must be understood. 
One basic subsidiary problem in this area is that of accounting for the 
origins and variations in general societal reactions to law-breaking, such as 
the punitive reaction and the treatment reaction. More specific or detailed 
subsidiary problems are the following: (a) Explaining the variations in the 
traditional “modalities” of punishment: severity, uniformity, celerity, and 
certainty. In some societies punishments may be comparatively severe, uni- 
form, swift, or certain, while in other societies the reaction to law-break- 
ing may be punitive but not so severe, uniform, efc. The problem is to 
account for these differences. (b) Explaining variations in specific methods 
of implementing the punitive reaction, such as the death penalty, corporal 
punishment, imprisonment, and fines. In some societies the punitive reac- 
tion may be implemented almost exclusively by imposing punishment by 
imprisonment, while in other societies it may be implemented by imposing 
punishment corporally. (e) Explaining variations in specific methods of 
implementing the treatment reaction, such as individual case work with 
criminals, group or community work, and group therapy. (d) Explaining 
the differences between the “official” or formal societal reactions to crime 
and the unofficial or informal reactions. 

The present chapter supplies some of the data on variations in the gen- 
eral punitive reaction to crime, as well as on variations in the use of specific 
methods of punishment, in different times and places. Chapters 15 and 16 


1 See Donald R. Cressey, “The Nature and Effectiveness of Correctional Techniques,” 
Law and Contemporary Problems, 23: 754-771, Autumn, 1958. 
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are concerned with variations in other specific aspects of the punitive reac- 
tion, with variations in the treatment reaction, with the comparative ef- 
ficiency of punitive and treatment policies, and with explanation of varia- 
tions in punishment and treatment. After this “introduction,” the treatment 
and punitive aspects of the various agencies and institutions which deal with 
the criminal, from the time of his apprehension to the time of his discharge 
from parole, will be discussed. 

> DEFINITION OF PUNISHMENT. Two essential ideas are contained in 
the concept of punishment as an instrument of public justice. (a) It is in- 
flicted by the group in its corporate capacity upon one who is regarded as 
a member of the same group. War is not punishment for in war the action 
is directed against foreigners. The loss of status which often follows crime is 
not punishment, except in so far as it is administered in measure by the 
group in its corporate capacity. (b) Punishment involves pain or suffering 
produced by design and justified by some value that the suffering is as- 
sumed to have. If the pain or suffering is merely accidental, to be avoided if 
possible, it is not punishment. A surgical operation performed on a pris- 
oner to correct a, physical defect is not punishment, for the pain is not re- 
garded as valuable or desirable. The Confinement of a psychotic person may 
involve suffering for him, but it is not punishment. Many of the modern 
methods of dealing with criminals, especially juvenile court procedures, are 
not punitive. While any method used by the courts in dealing with criminals 
probably involves some suffering, it seems preferable to limit the punish- 
ment concept to the infliction of suffering regarded as valuable. This is the 
conventional conception as used in the criminal law. 

Yọ VARIATIONS IN THE PUNITIVE REACTION TO LAW-BREAKING. Many 
writers have maintained that punishment is the expression of an instinct of 
vengeance or the expression of a desire for vengeance which consists of a 
complex of instincts or processes. Undoubtedly some crimes and other acts 
which are regarded as wrong upset the equilibrium of society and the in- 
terests of individual members, and various punitive reactions which par- 
tially restore this equilibrium take place. There is, however, no evidence 
that these reactions are directed by an instinct of vengeance or by a basic 
desire for punishment of the offender. Furthermore, the punitive reaction is 
only one of many reactions to law-breaking, and it was not at all important 
in the reactions to offenses in preliterate life. 

Three types of wrongs, followed by three types of reactions, no one of 
which is clearly punitive, may be found in preliterate societies. The first in- 
cludes tribal and sacral offenses, such as treason, witchcraft, sacrilege, and 
poisoning. Although such offenses seldom occurred in small, homogeneous 
groups, when they did occur the societal reaction was annihilation. The 
group might annihilate the offender by either death or exile; both rendered 
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the offender nonexistent so far as the group was concerned. The reaction of 
annihilation was closely related to war, social hygiene, and sacrifice. The 
offender was regarded as an enemy and was treated as an enemy. He also 
was considered to be polluted, and the tribe attempted to get rid of him and 
of everything connected with him as a social hygiene measure. Thus, in 
many societies witchcraft was followed by death, and the body of the of- 
fender was thrown into the sea, which was supposed to have cleansing 
power, or it was buried on foreign soil. His name could not even be men- 
tioned for fear that it might carry pollution with it. An element of sacrifice 
appears, also, in the reaction to these offenders; the reaction was designed 
to please the gods. 

The second group of wrongs were injuries to private individuals who 
were not in the same family (gens, clan, efc.). The offenses would now be 
defined as assault, murder, theft; generally, they provoked feuds between 
families. Doubtless the attitude in these feuds was largely vengeance, and 
severe suffering was involved. But the reaction to the offense was not a 
societal reaction; it was private, involving two private individuals and their 
relatives. The general community was merely a spectator. This seems to 
have been the origin of the system of payment of damages in civil courts, 
but not of punishment by criminal courts. 

The third group of wrongs consisted of injuries to other members of the 
same family. These wrongs were neither regarded as crimes nor followed 
by punishment in the sense that the word is used today. In the family, as in 
the tribe generally, ridicule was the most powerful method of control and 
was generally sufficient to secure observance of rules. This is illustrated by 
the Andaman Islanders: 


There is no such thing as the punishment of a crime by the society. If one person injured 
another, it was left to the injured one to seek vengeance if he wished and if he dared. 
There were probably always some who would side with the criminal, their attachment 
to him overcoming their disapproval of his actions. The only painful result of anti-social 
actions was the loss of the esteem of others. This in itself was a punishment that the Anda- 
manese, with their great personal vanity, would feel keenly, and it was in most instances 
sufficient to prevent such actions. For the rest, good order depended largely on the influence 
of the more prominent men and women.* 


Even if a person killed his father, which was in many preliterate groups 
regarded as a horrible offense, he was not punished by the other members 
of the family or by the tribe; the members of the family felt that since the 
family had already been weakened by the loss of one member, it would be 


3 A. Radcliffe-Brown, The Andaman Islanders (Cambridge: The University Press, 1922), 
p, 52. 
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foolish to weaken it still more by injuring the offender. They looked upon 
such acts, however, with great surprise and disgust. 

Similarly, among modern non-literate peoples who are fairly well segre- 
gated from civilization, as among primitive peoples, punishment of children 
seldom occurs. 


Travelers everywhere have remarked upon the extreme indulgence toward children. 
This is very marked among the Eskimos, though perhaps not more so than among the 
Fuegians of South America. Wherever we have data parents almost never punish or even 
severely reprove, but such pressure as may be needed is exercised by certain relatives... . 
Chastising the young seems to have been practised in the centres of higher culture, but 
outside of these limits was practically unknown. . . . . In short, the same principles applied 
to control of the young as to adults, viz., admonition and ridicule. In fact, the whole control 
of the local group in aboriginal days seems to have been exercised by admonition and mild 
ridicule instead of by force and punishment.* 


The Winnebago Indian had the following precepts: 


“Tf you have a child and it is naughty do not strike it. In old times if a child was naughty 
the parents did not strike it but made it fast. When it is quite hungry it will reflect upon 
its disobedience. If you hit him you will merely put more naughtiness into him. It is said 
that mothers should not lecture the children, that they merely make the children bad by 
admonishing them.’ 


In these non-literate groups, therefore, we find certain motives and at- 
titudes which apparently preceded the punitive reaction to law-breaking but 
were not, in themselves, punishment: desire to annihilate an enemy of the 
group, sacrifice to appease or fend off the wrath of the gods, social hygiene 
Measures to rid the community of pollution, self-redress in cases of private 
injury, and surprise and disgust at the person who injured his own family. 
Deliberate and “just” infliction of pain by the group in its corporate 
capacity was not invented until later. 

With the rise of kingship and the king’s authority, disposition of wrong- 
doers became a public matter. The “court” arose and was backed by the 
central authority. The reaction to wrongs became collective or social rather 
than private, and wrongs were viewed as crimes—that is, as offenses against 
the group as well as against the victim.’ The reaction approached the 


3C, Wissler, The American Indian (New York: Oxford University Press, 1922), pp. 177- 
178. Reprinted by permission of the publishers. 

4 Paul Radin, Crashing Thunder: The Autobiography of a Winnebago Indian (New York: 
D. Appleton-Century, 1926), p. 463. Reprinted by permission of the publishers. 

5 Cf. E. Faris, “The Origin of Punishment,” International Journal of Ethics, 25: 54-67, 
October, 1914; Max Radin, “Enemies of Society,” Journal of Criminal Law and Crimino- 
logy, 27: 328-356, September-October, 1936; Hans von Hentig, Punishment, its Origin, 
Purpose and Psychology (London: William Hodge, 1937). 
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punitive reaction as we now know it, for severe corporal punishments were 
inflicted by the group, but the notion that the pain imposed by the group has 
some value in itself was not necessarily present. This kind of reaction is il- 
lustrated in the following statement about the Anglo-Saxon period in Eng- 
land: 


A detected criminal was either fined, mutilated, or killed, but punishment, as we now 
understand the term, was seldom inflicted; that is to say, the dominant idea was neither 
to reform the culprit nor to deter others from following in his footsteps. If a man was 
killed it was either to satisfy the bloodfeud or to remove him out of the way as a wild beast 
would be destroyed; if a man was mutilated by having his fore-finger cut off or branded 
with a red-hot iron on the brow, it was done not so much to give him pain as to make him 
less expert in his trade of thieving and to put upon him an indelible mark by which all 
men should know that he was no longer a man to be trusted; if a fine were levied, it was 
more with a view to the satisfaction of the recipients of the money or cattle or what not, 
than with the intention of causing discomfort or loss to the offender.® 


It was not until the modern period that the clearly punitive reaction to 
crime—the purposive infliction of pain on the offender because of some as- 
sumed value of the pain—became popular. Debates regarding the wisdom 
and efficiency of this societal reaction and of specific policies and methods 
consistent with it gave rise to three schools of penology: the classical, the 
neo-classical, and the positive or Italian. The principal arguments of these 
schools will be used here as illustrations of variations in the punitive reac- 
tion to crime, on the assumption that each of the schools arose as a result 
of or in connection with a variation in general societal reaction to crime, 
rather than on the assumption that the arguments of the schools caused the 
variations. The societal reactions reflected in the writings of the members of 
the neo-classical and the positive schools are conflicting, but both are char- 
acteristic of the United States at the present time. They were discussed 
earlier in the section on schools of criminology. 

The classical school, to which Beccaria made one of the first significant 
contributions and to which Rousseau, Montsequieu, and Voltaire belonged, 
maintained the doctrine of psychological hedonism, that the individual cal- 
culates pleasures and pains in advance of action and regulates his conduct 
by the results of his calculations. The implication of the doctrine was that 
the societal reaction to crime should be the administration of a measured 
amount of pain. The general proposition of the classical school was that it 


°W. L. M. Lee, History of Police in England (London: Methuen, 1901), p. 10. See also 
Linton C. Freeman’ and Robert F. Winch, ‘‘Societal Complexity: An Empirical Test 
of a Typology of Societies,” American Journal of Sociology, 62: 461-466, March, 
1957, 
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is necessary to make undesirable acts painful by attaching punishment to 
them and to make the amount of pain thus attached entirely definite, so 
that the prospective criminal could make his calculations on it, and to make 
it just sufficient so that the pain would exceed the pleasure. Since the pun- 
ishment must be one that can be calculated, it must be the same for all indi- 
viduals, regardless of age, mentality, social status, or other conditions. The 
question of individual responsibility was not considered, just as it had not 
been considered in the earlier period when the offender was annihilated.” 
Bentham, the great reformer of the criminal law in this period, tried to ex- 
tend hedonistic calculus by working out precise mathematical laws for the 
infliction of punishment. 

The neo-classical school, which arose at the time of the French Revolu- 
tion and the period immediately following, maintained that while the clas- 
sical doctrine was correct in general it should be modified in certain details: 
since children and “lunatics” cannot calculate pleasures and pains they 
should not be regarded as criminals or be punished. This principle was to 
some extent extended to others, also, by the system of taking into account 
certain “mitigating circumstances.” The reaction to crime, therefore, was no 
longer purely punitive; punishments were imposed on some law-breakers 
but not on others. By recognition of the exceptions, individual responsibil- 
ity was taken into account and subsequently it was necessary for adminis- 
trators of justice to consider the psychology and sociology of crime. The 
neo-classical argument became the basic principle of the judicial and legal 
system of Western civilization during the last century. 

The positive school denied individual responsibility and reflected an es- 
sentially non-punitive reaction to crime and criminality. Since the criminal 


7 In the earlier period this lack of consideration for responsibility can best be shown 
by the penalties imposed upon inanimate objects, insects, and lower animals. Ives reports 
a number of instances in which inanimate objects were punished, and Evans collected a 
mass of materials regarding the medieval and modern practice of punishing animals. Much 
doubt has been cast on the authenticity of Evans’s account by Liquori, however, and it 
is highly probable that the few cases which may have occurred have little significance 
from a theoretical point of view. George Ives, A History of Penal Methods (London: 
Stanley Paul, 1914), p. 254; E. P. Evans, The Criminal Prosecution and Capital Punishment 
of Animals (London: W. Heinemann, 1906), pp. 143, 175; Sister Mary Liquori, ‘“The 
Trial and Punishment of Animals,” America, February 1, 1936, pp. 395-396. 

£ In general until the last two centuries, intent was not considered in the treatment of 
criminals, or was considered only occasionally or incidentally ; little interest in the question 
of responsibility appeared. Intensive studies of particular communities indicate, however, 
that generalizations of this nature are subject to many exceptions. For instance, in Basel 
criminal responsibility was emphasized considerably by the beginning of the fourteenth 
century, and the law took into account youthful age, mental disease, drunkenness, force, 
accident, and negligence as factors involved in the responsibility. Karl Metzger, Die Ver- 
brechen und ihre Straffolgen im Basler Recht des späteren Mittelalters (Basel: Helbing, 
Lichtenhahn, 1931). 


Variations in Punitive Policies 261 


was held to be not responsible for his acts, he was not to be punished. The 
adherents of this school maintained that a crime, as any other act, is a 
natural phenomenon, just like a tornado, a flood, a stroke of lightning, or the 
striking of a snake. In self-protection, the group might put the criminal to 
death or incarcerate him, but these precautions were not punishment. Crimi- 
nals who could be reformed were to be reformed and those who could 
not be reformed were to be segregated or killed. Denial of individual respon- 
sibility seriously affects the accused criminal’s rights to a jury trial, to 
counsel, to confront witnesses, and to other safeguards of “due process of 
law.”’® 

In contrast with the societal reactions to crime reflected in these three 
earlier schools of penology, two present-day reflections of a distinctly 
“treatment” reaction to law-breaking are appearing. The first of these is 
treatment by individual case work, which is based upon the premises of the 
positive school, although differing from it as to procedures. The second can- 
not be easily named, but it involves a belief that crime is an expression of a 
situation, generally involving a group, and cannot be “treated” effectively 
by isolating particular persons for case work but must be treated as a situa- 
tional or group problem. This might be called group work; but it is different 
from the group work of most social workers. These two procedures 
and the societal reaction of which they are a part will be discussed 
later.!° 

Y% VARIATIONS IN USE OF METHODS FOR IMPLEMENTING THE PUNITIVE 
REACTION. Like the general punitive reaction to law-breaking, the usage of 
specific techniques for implementing or expressing the punitive reaction has 
varied from time to time and place to place. During the history of mankind 
four principal methods of implementing the punitive policy have been used, 
but there has been no distinct “evolution” of any one system from the others. 
Removal from the group by death, by exile, or by imprisonment; physi- 
cal torture; social degradation; and financial loss all have been used differ- 
entially in various historical periods, and they are used differentially today. 
While it cannot be maintained that any one type of punitive reaction is ex- 
clusively characteristic of any one historical period or of any one society, 
certain emphases upon the different methods can be observed. In the United 
States at present, for example, all four of the systems are used to some de- 
gree, but certainly fines and removal from the group by imprisonment are 
emphasized. 


? Cf. Jerome Hall, “Science and Reform in Criminal Law,” University of Pennsylvania 
Law Review, 100: 787-804, April, 1952. Also see below, pp. 458-459. 
10 See below, pp. 320-324 and 598 -605. 
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1. The death penalty. The prevalence of death penalties has varied a 
great deal in different societies.1 Such techniques of inflicting death as 
burning, boiling in oil, breaking at the wheel, the iron coffin, drowning, and 
impaling have had their greatest frequency not in the earliest or in the more 
recent societies, but in the society of the medieval period. Impaling and im- 
muring were practiced in Switzerland until about 1400, and death by 
drowning until about 1600. The last case of burning at the stake in Berlin 
was in 1786. In Frankfort a. M. the number of executions was 317 in the 
fifteenth century, 248 in the sixteenth, and only 140 in the seventeenth. 
In the cantons of Ziirich and Schwyz 572 executions occurred in 
the sixteenth century, 336 in the seventeenth, and only 149 in the 
eighteenth.” 

In England, however, the situation is somewhat different, for there were 
only 17 capital offenses in the early part of the fifteenth century, about 350 
in 1780, and then, by 1839, the number was reduced again to about the 
same as it had been four centuries before." In the earlier part of this period 
in England, the death penalty was frequently inflicted for religious offenses, 
but most of the later inflictions were for offenses against property, and 
many of them for very trivial offenses. In 1814 three boys—aged eight, 
nine, and eleven—were sentenced to death for stealing a pair of shoes.’ 
This was not unusual. During the early part of the modern period the 
corpse was gibbeted, that is, remained hanging in chains, and was some- 
times soaked in tar so that it would remain for a long time as a warning to 
evil-doers. These objects were seen so frequently that landscape painters 
considered them an essential part of the scenery and not infrequently intro- 
duced them into their landscapes. 

Under the leadership of Romilly, Bentham, Peel, McIntosh, Montagu, 
Cruickshank, and others, and as the power of the common people in- 
creased, the use of capital punishment decreased. But as late as 1814, Rom- 
illy tried in vain to substitute simple hanging for treason in place of the 
existing penalty of hanging, cutting down alive, disemboweling, cutting off 
the head, and quartering the body. Although the latter penalty was not 

u As indicated above, it is not always clear that execution of a criminal is punishment 
in the strict sense of the word. A rather intensive study of the circumstances of the executions 
must be made to determine whether the executions in certain historical periods were 
punishments. Such a study has not been made and it will be necessary, therefore, to accept 
the uncritical statements now available. 

1G. L. Kriegk, Deutsches Biirgerthum im Mittelalter (Frankfurt, a. M.: Riitten und 
Léning, 1868-1871), Vol. I, pp. 200-201. 

* Karl L. von Bar, A History of Continental Criminal Law (Boston: Little, Brown, 
1916), p. 299. 

4 See Leon Radzinowicz, A History of English Criminal Law and its Administration 
from 1750 (New York: Macmillan, 1948), Volume I, pp. 42-79, 611-659. 


15 “ Punishment of Death,” Philanthropist, 4: 190, 1814. 
1 W. Andrews, Old-Time Punishments (London: Hull, W. Andrews, 1890), pp. 211-212. 
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actually carried out, members of Parliament were afraid that treason would 
be greatly increased if the law were modified. 

During the course of the last century a very distinct trend away from the 
death penalty has occurred. About thirty countries have abolished it en- 
tirely, and in other countries the offenses for which it may be’imposed have 
been generally limited to murder.” In the United States in 1959 one state 
(Vermont) had a mandatory death penalty, forty states had a permissive 
death penalty, and seven states did not permit the death penalty. The states 
which do not permit the death penalty are clustered in the north central and 
eastern parts of the United States (Michigan, Minnesota, North Dakota, 
Wisconsin, and Delaware, Maine and Rhode Island). 

Several variations may be observed in the use of the death penalty in the 
United States during the last century. First, there has been a slight and fluc- 
tuating tendency to abolish it. Between 1847, when the first state abolished 
the death penalty, and 1876 four states prohibited capital punishment; one 
addition to this list was made in 1907 and another in 1911. From 1913 to 
1918 seven other states were added, but five of them restored the penalty 
after an average experience of two and a half years. Delaware joined the 
abolition states in 1958, the first state to do so since 1918. Alaska and 
Hawaii both abolished capital punishment in 1957. There are periodic 
attempts to abolish capital punishment in those states retaining it, and to 
restore it in those states which have abolished it. In Michigan, for instance, 
capital punishment has been an issue before the legislature at least twenty- 
five times since 1885.18 

A second and more pronounced recent variation has been the substitu- 
tion of a permissive death penalty for the mandatory death penalty. Courts 
and juries have been given the power of deciding whether one who has 
committed a capital offense must be executed. In 1918, the death penalty 
was mandatory on conviction for capital crimes in twelve states, in 1938 in 
five states, and in 1959 in only one state. Of the forty-one states which per- 
mit capital punishment, an average of fourteen states each year have no 
executions. In 1945-1959, Illinois imposed the death penalty on only 1.2 


17 At least six, and probably eight, of the countries which abolished the death penalty 
have later restored it. Four of the six countries known to have restored the penalty did 
so under dictatorial governments, and the two countries for whom definite information 
on restoration is not available are also presently governed by dictators. See Frank E. 
Hartung, On Capital Punishment (Detroit: Wayne University Department of arel logy 
and Anthropology, 1951), p. 2; Lee Emerson Deets, “Changes in Capital Punishment 


icy Si Be iminal Law and Criminology, 38:584-594, March-April, 
Policy Since 1939,” Journal of Criminal Law an spree ar or eer EHNA f 


1948; Peter P. Lejins, “The Death Penalty Ae ks ie 
Political and Social Science, 284:137-146, November, 1992. k p 
18 Frank E. Hartung “Trends in the Use of Capital Punishment,” Annals of the American 


Academy of Political and Social Science, 284:8-19, November, 1952. 
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percent of those eligible for it.*° In 1958 there were no executions by the 
federal government or by seventeen of the states which permit the death 
penalty. Thus, to some extent the introduction of permissive clauses has 
been a technique for abolishing capital punishment in practice. 

Third, the number of capital crimes has been reduced. There are in the 
forty-eight states only twelve capital offenses, and no one state has declared 
all of these to be capital offenses. Only one crime is punishable by death in 
fourteen states, two in eight states, and only nine states have as many as six 
capital crimes.*! In practice, however, there are in the United States very 
few executions except for murder and rape. 

Fourth, over the last century the annual number and proportion of exe- 
cutions has decreased, largely as a result of the changes mentioned above. 
The number of executions in the. United States has decreased rather consis- 
tently each year since 1935. Table XIV shows that in Ohio the number of 
death sentences decreased very greatly in proportion to the number of 
admissions to prison for first degree murder, while the percent of the death 
sentences which were actually executed decreased from 1900 to 1915, increased 
decidedly until 1925, and then remained fairly constant. 

Fifth, executions have been closed to the public. While executions were at 
one time public spectacles, today the number of witnesses is highly restricted. 

Sixth, in place of prolonged torture, the method of execution has been 
made as swift and painless as possible in a large proportion of the states. 
Electrocution was adopted in New York in 1888, and by 1952 this method 
was being used by twenty-four states. Eleven states now provide for execution 
by lethal gas. 

In 1930-1958, 3,616 executions by civil authorities occurred in the United 
States, of which 87 percent were for murder and 10 percent for rape. Of the 
executed persons, 45 percent were white, 54 percent Negro, and 1 percent 
other races. Approximately .7 percent were female. 

2. Physical torture. Most societies have to some extent implemented the 
punitive reaction by corporal punishment. Branding, stocks, pillory, mutila- 
tion, confinement in irons and cages, and whipping were used extensively in 
the medieval and early modern periods. Such penalties, in general, have 
increased and decreased in prevalence with the death penalty. 


1° Daniel Glaser, Survey of the Death Sentence in Illinois (Chicago: John Howard 
Association, 1959. Mimeographed). 

20 Federal Bureau of Prisons, “Executions, 1958,” National Prisoner Statistics, No. 20, 
February, 1959. 

21 The exact number of capital offenses is difficult to determine because of the tendency 
to specify subcategories; for example, Ohio specifies first degree murder as a capital 
offense, but it also specifies that killing of a policeman (a form of first degree murder) 
is a capital offense. See Leonard D. Savitz, ‘‘ Capital Crimes as Defined in American Statu- 
tory Law,” Journal of Criminal Law and Criminology, 46:355-363, Sept.-Oct. 1955. 
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TABLE XIV 
ADMISSIONS TO OHIO STATE PRISON FOR FIRST DEGREE MURDER, 
PERCENT OF THESE WITH DEATH SENTENCES, AND PERCENT OF 
DEATH SENTENCES EXECUTED, BY FIVE-YEAR PERIODS, 1896-1955? 


Percent of 
Number $ 
S RA First Degree a 
Years for ma Sentences 
First Degree Aissi DRS, Which Were 
Murde with Death Ex d 
Sentences wigs 
1896-1900 33 58 58 
1901-05 44 43 74 
1906-10 55 40 59 
1911-15 43 21 45 
1916-20 118 27 59 
1921-25 151 41 82 
1926-30 197 26 69 
1931-35 189 31 78 
1936-40 178 21 84 
1941-45 110 21 ° 87 
1946-50 229 21 17 
1951-55 167 12 60 


paa 


Whipping is the only one of the many varieties of corporal punishment 
which has been officially retained in Western civilization, and the trend of 
opinion is very much against it. In Great Britain it is a legal penalty for certain 
adult crimes and juvenile delinquencies. It is seldom imposed upon adults 
except for robbery, and its use for both adults and juveniles has decreased 
decidedly in the last fifty years. 

In the United States, whipping is authorized in only one state. Until 1952 
it could be used on wife-beaters in Maryland, but it seldom was actually 
inflicted. It is authorized in Delaware for several crimes. Of the 7,302 offenders 
convicted in Delaware in 1900-1942 for crimes which called for whipping, 
22 percent were actually whipped; this percentage was 70 in 1900, 55in 
1910, 30 in 1921, 15 in 1930, 7 in 1940.” The last flogging in this state took 


place in 1952. 


22 1896-1930 data compiled by the Ohio Institute; 1931-1955 data compiled by the 
Bureau of Research and Statistics, Ohio Department of Mental Hygiene and Correction. 
Some imprecision in column four is introduced by the fact that the persons executed in 
any five-year period are not necessarily the same persons admitted during that period. 

23 Robert G. Caldwell, Red Hannah, Delaware's Whipping Post (Philadelphia; Uni- 
versity of Pennsylvania Press, 1947), pp. 69-70; Robert G. Caldwell, “The Deterrent 
Influence of Corporal Punishment,” American Sociological Review, 9:171-177, April, 


1944, 


18 
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Agitation for the authorization of the penalty of whipping developed in 
several states subsequent to World War I, but the bills all failed. One of the 
more extreme bills was introduced in Minnesota in 1925. It provided for 
whipping as a mandatory penalty, in combination with imprisonment or 
fine, for twelve offenses, ranging from murder to drunken driving. However, 
the bills introduced in the Delaware legislature to abolish this penalty have 
failed by large majorities, and in fact in 1920 the number of offenses for 
which whipping might be used was increased. 

3. Social degradation. Shame and humiliation have been used to impose 
suffering by reduction of the social status of the offender, sometimes tem- 
porarily, sometimes permanently. In general, this method of punishment 
flourished from the beginning of the sixteenth to the end of the seventeenth 
century, but it is not absent even today. Many techniques for reducing prestige 
have been used in various societies. Some of them were used extensively 
in the societies in which physical torture was the primary method for imple- 
menting the punitive reaction. For example, the ducking stool, the stocks, 
the pillory, the brank, and other devices were not only instruments for 
corporal punishment, but were used to reduce the status of the offender 
as well. They were used for minor offenses, such as scolding, giving short 
weights, forgery, and blasphemy. In the seventeenth century one offender 
who had stolen cabbages from his neighbor’s garden in New York was 
ordered to stand in the pillory with the cabbages on his head, and in addition 
was, banished from the colony for five years.?* The brank was a cage-like 
device placed over the head and provided with a bar which was thrust into 
the mouth of the offender, thus holding down the tongue; occasionally this 
bar had spikes on it to prevent any effort to use the tongue. This device was 
regarded as superior to the ducking stool in dealing with scolds, because 
the scold could talk between ducks. 

The marks of degradation, temporary or permanent, inflicted in an effort 
to reduce the social status of the offender often did not deter him from 
further crimes. An English statute of 1698 which provided for branding on 


the left cheek was repealed after eight years with the explanation that this 
penalty 


ate had not had its desired effect of deterring offenders from the further committing 
crimes and offenses but, on the contrary, such offenders, being rendered thereby unfit 


to be entrusted in any service or employment to get their livelihood in any honest and 
lawful way, become the more desperate.* 


% Phillip Klein, 
Press, 1920), p. 23. 


* Luke O. Pike, A History of Crime in England (London: Smith, Elder, 1873-1876), 
Vol. Il, p. 280. 


Prison Methods in New York State (New York: Columbia University 
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Another way of degrading criminals is to deprive them of rights of various 
kinds following commission of “infamous” and certain other crimes. In 
the Roman Republic infamy as the result of the conviction of crime meant 
loss of the right to vote, to hold office, to represent another in the courts, 
to be a witness, to manage the affairs of another, and the abridging of the 
right to marry. During the early modern period, also, certain crimes resulted 
in infamy. This infamy was produced to some extent merely by the publicity 
of the trial, but also by the subsequent loss of rights of citizenship. In addition, 
offenders were branded or mutilated, so that everyone might know that 
they had been guilty of crimes and thus would suffer infamy. Loss of rank, 
mutilation of the body after death, and other methods were used to produce 
a greater infamy than the public would naturally or ordinarily attribute to 
the offender. During the feudal period, by bills of attainder, persons convicted 
of treason or felony might be deprived of their real and personal property, 
their right to inherit or transmit property, and all rights in the courts, This 
was known as civil death. 

The general weight of opinion at the present seems to be that infamy 
attaches only to the punishment, not to the crime as such, so that the degra- 
dation can occur only in conjunction with other punitive methods.** In the 
American colonies any corporal punishment rendered the offender infamous. 
Later, imprisonment at hard labor was included as an infamous punishment, 
presumably because hard labor was regarded as a corporal punishment. 
By implication, then, imprisonment in a state prison, in which hard labor 
was generally required, came to be regarded as an infamous punishment, 
while imprisonment in a local workhouse or jail, in which hard labor was 
seldom required, was not an infamous punishment, even though the particular 
institution to which commitment was made did require hard labor of all its 
inmates who were able to work. 

The following are the principal rights which, at the present, may be lost 
in various states by the commission of infamous crimes. (a) The right of 
suffrage is lost by conviction for a felonious or infamous crime in all states 
except Arizona, New Hampshire, Pennsylvania, and Vermont. (b) The 
tight to hold public office is lost in most states. Public offices are generally 
restricted to electors and therefore the loss of suffrage carries with it the 
loss of the right to hold office. In addition, certain other restrictions are 
specified in some states, such as incapacity to serve on a jury, to testify as a 
witness, to hold any military office, or to act as a guardian or administrator. 
~ 3 However, Henry Schofield showed that in some jurisdictions, at least, and for some 
deprivations the infamy is due to the nature of the crime, not to the nature of the punish- 
ment. If the infamy attached only to the punishment it could be wiped out by a pardon; 


but many civil rights, for example, may be lost by infamous crimes and not restored by 
a pardon. See Henry Schofield, Essays on Constitutional Law and Equity (Boston : Chapman 


Law Publishing Company, 1921), Vol. I, pp. 421-456. 
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(c) The right to make a contract. (d) The right to practice certain professions 
or occupations. (e) The right to marry. Also, conviction for a crime is 
grounds for divorce by the mate in most states. (f) The right to migrate 
to a foreign country.*” 

Somewhat related to the loss of civil rights is the deprivation of a license 
which is required for many activities at the present time. A person convicted 
of violating traffic regulations may be deprived of his driver’s license, and 
a person convicted of violating game laws may be deprived of the right to 
secure another hunting license. 

The original purpose of infamous punishments was to isolate the offender. 
It was designed to produce somewhat the same result as banishment, 
namely, increased social distance between the offender and the law-abiding 
citizen. In recent society an evident desire to protect the social and political 
institutions plays a part, and the suffering of the offender from the loss of 
tights may be becoming secondary. 

4. Banishment and transportation. Practically all societies have banished 
some criminals, especially political criminals, but wholesale deportation of 
offenders is a rather recent invention. Banishment was used in early societies 
and in Ancient Rome, where it was either a prohibition against coming 
into a specified territory, generally the city of Rome, or a prohibition against 
going outside a specified territory, such as an island to which the offender 
had been removed; in either case, banishment might be for life or fora 
short time. After a long period during which this method for expressing the 
punitive reaction to crime was seldom used, the method was revived. In 
England the first modern legalization of transportation was in 1597, and 
concerned “rogues, vagabonds, and sturdy beggars.” However, it is probable 
that the law was not used a great deal until the period during which America 
was colonized. From that time until the American Revolution a considerable 
proportion of England’s criminal population was sent to America, although 
the practice was strenuously opposed by most of the colonies.?* In 1786, 
after the colonies had become independent, the policy of transportation to 
Australia was adopted, and this practice continued until 1867. The total 
number transported during this period was 1,34,308, but the average number 
per year was 474 during the period 1787-1816, and about 3,000 between 
1816 and 1838. In England in 1834, the sentence of transportation was 


2? See Negley K. Teeters, “The Loss of Civil Rights and Their Reinstatement,” 
Prison Journal, 25:77-87, July, 1945. The disabilities produced as the result of infamy 
are terminated automatically in some states when the sentence is served; in other states 
they are terminated if the person is not indicted or convicted for another crime within a 
specified time after the completion of his sentence. In most states the disabilities are re- 
moved only by pardon, and in some of them not even by pardon. 

28 See Abbott E. Smith, Colonists in Bondage (Chapel Hill: University of North Carolina 
Press, 1947). 
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imposed on 4,053 persons, death on 480, and imprisonment on 10,716. 
This shows that at the time transportation, though at its height, was not 
being used as frequently as imprisonment. But all except 314 of those sen- 
tenced to prison had terms of one year or less, which means that imprisonment 
was used almost entirely for the relatively trivial offenses. 

Transportation was abandoned by England because it was found not to 
be a good method of reformation or deterrence, because it was expensive, 
and primarily because it was strenuously opposed by the Australian colonies. 
John Mitchel, a convict transported for aiding in the Irish rebellion, described 
the conditions in Australia in 1851 as follows: 


There is but one political question now existing—the transportation system. Most 
of the decent colonists, having families growing up, and feeling the effects of the moral 
and social atmosphere that surrounds them, and the ignominy of having no country but 
a penal colony, no servants, no laborers, few neighbors even, who are not men fairly 
due to the gallows—ardently desire to use this new Constitution, such as it is, to make 
vigorous protest against the continuance of the penal system.** 


Many other countries have used transportation in the modern period. 
Portugal in the sixteenth century sent criminals and women of ill-repute to 
Brazil and later sent criminals to Angola. Spain tried transportation ina 
limited way in the eighteenth century. Russia has used Siberia as a penal 
colony since 1823. Since 1865 Italy has transported some convicts to the 
islands along her coast, and France from 1763 to 1766, in 1824, and from 
1851 to the present has used transportation to some extent. 

Banishment, which is closely related to transportation, is still used as part 
of the penalty for certain types of crimes. In one of the earliest criminal 
prosecutions on American soil, the penalty inflicted in 1637 was that the 
defendant was to be “banished from out of our jurisdiction as being a woman 
not fit for our society.”*° In 1953-1958, 3,899 alien criminals were deported ; 
in addition 2,627 were deported as narcotic addicts, as subversives or anar- 
chists, or because they were immoral. The Department of Labor, which 
formerly had the responsibility in this matter, explained that this policy is 
not used with greater frequency because the appropriation has been in- 
sufficient to pay the expenses of deportation, because governors of states 
frequently pardon criminal aliens who, then, cannot be deported, because 
many countries refuse to receive their nationals when deported from the 
United States for crime, and because it is difficult to prevent deported 
criminals from returning to the United States. On the other hand, the 


29 John Mitchel, Jail Journal (Dublin: J. Corrigan, 1864), p- 264. 
a William O. Douala ‘An Almanac of Liberty, (New York: Doubleday, 1954), p. 135. 
21 Immigration and Naturalization Service Department of Justice, Annual Report, 1958 


(Washington: Department of Justice, 1958), p. 61. 
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procedure used in deporting aliens, whether criminal or non-criminal, has 
been criticized frequently.** 

A modified form of banishment also is used constantly in the United 
States at present. It consists of giving a person accused or convicted of an 
offense a specified number of hours in which to leave the county, town, or 
state. This method is used frequently in dealing with tramps or “floaters” 
and hence is called ‘*floating.”’** 

5. Imprisonment. (a) In ancient and medieval societies. In preliterate 
societies imprisonment was rarely used as a penalty. Similarly, the penalty 
of imprisonment hardly ever occurred in early Greece,*4 and it was not used 
at all in the Roman Republic but was used for minor offenses in the Empire. 
Von Bar stated that “the penalty of imprisonment was almost unknown 
in France in the later Middle Ages.”’** The last code of laws in France previous 
to the Revolution was made in 1670 and contained no mention of imprison- 
ment as a penalty. Incarceration was sometimes used in France and other 
countries, however, either as a means of enforcing the payment of fines or 
as a commutation of death sentences when mitigating circumstances were 
found. In the first part of the sixteenth century in Frankfort it was ordered 
that for certain offenses “the criminal shall be imprisoned and forgotten 
for a time.’’** 

In England, imprisonment was used in a few cases in the Anglo-Saxon 
period, as in the law of Athelstan, which provided that persons convicted 
of murder or theft should be imprisoned for 120 or 40 days respectively, 
before they could be redeemed by their kinsmen. Henry II provided a penalty 
of imprisonment for one year for perjury in a grand assize, and Henry III 
provided the same penalty for breaches of the forest law. In 1241 some Jews 
convicted of circumcising a Christian child were ordered either to pay 
twenty thousand marks “or else be kept perpetual prisoners.” But it was 
in the reign of Edward I in the latter half of the thirteenth century that 
incarceration came into extensive use in England, though even in this period 
it was used primarily as a “squeezer” or means of securing fines. 

Thus, in general, until about the last part of the thirteenth century in 
England and probably a little later in some of the Continental countries 

3 Reuben Oppenheimer, “Report on the Administration of the Deportation Laws 
of the United States,” National Commission on Law Observance and Enforcement, 
Report No. 13 (Washington : Government Printing Office, 1931); Jane P. Clark, Deportation 
of Aliens from the United States to Europe (London: P. S. King, 1931). 

3 See Caleb Foote, “ Vagrancy-Type Law and Its Administration,” University of 
Pennsylvania Law Review, 104: 603-650, March, 1956. 

* P, Vinogradoff, Outlines of Historical Jurisprudence (London: Oxford University Press, 
1920-1922), Vol. II, p. 190. 


35 Von Bar, op. cit., p. 191. 
38 Kriegk, op. cit., Vol. I, p. 262. 


Variations in Punitive Policies 271 


imprisonment as a penalty was used only for very restricted groups of 
offenders. It is, therefore, a comparatively modern method of dealing with 
offenders, though its roots run back to the earliest societies. 

(6) Imprisonment by the church. The early church authorities did use 
imprisonment, partly because they were not permitted by law to use the 
death penalty, and partly because they had an appreciation of the value of 
withdrawal from association with others. In 1283, a certain Brother John 
had bitten his prior’s finger “like a dog” and the bishop gave orders to 


. . . keep the said Brother John in prison under iron chains in which he shall be content 
with bread, indifferent ale, pottage, and a pittance of meat or fish (which on the sixth day 
he shall do without) until he is penitent.*? 


Though this method was used by the church as early as the fifth century, 
it was used most extensively during the Inquisition, when it was the most 
severe penalty that could be inflicted for any offense on those who professed 
conversion. In 1229, Gregory IX ordered that all who were converted after 
arrest because of fear of death should be imprisoned for life; this rule was 
stated by several councils, also. In the Inquisition of Toulouse from 1246 
to 1248, of 192 known sentences all were imprisonment “except 43 death 
penalties imposed on persons who refused to appear; of the 149 prison 
sentences, 127 were for life, 6 for ten years, and 16 for an indefinite period, 
Of the 636 sentences imposed by Bernard Gui from 1308 to 1322 (of which 
88 were imposed on persons already dead), 300 were imprisonment. Many of 
these sentences were commuted, however. Of the 300 persons imprisoned 
by Bernard Gui, 119 were released on commutation. Such releases were 
necessary in part because of the lack of prisons, but in general the idea of 
reformation was taken into account. Chrysostom said: 


I require not continuance of time, but the correction of your soul; demonstrate your 
contrition, demonstrate your reformation, and all is done.** 


This ecclesiastical imprisonment varied from strict confinement in absolute 
solitude, known as “in pace,” to congregate life in the corridors of the 
prisons, with occasional retirement to a cell, which was known as “murus 
largus.” As a matter of fact there was much association between prisoners 
in many institutions, some gambling and feasting, and some “‘ grafting” by 
jailers who kept the money of prisoners or food that had been sent to the 
prison for them, and ordered supplies for prisoners who had long been 
dead. s 
(c) Imprisonment in the galleys. The galleys were used considerably as 
places of confinement for criminals from about 1500 to the early part of the 


37 Quoted by Ives, op. cit., P- 43. 
38 Thid., p. 38. 


272 Principles of Criminology 


eighteenth century. This practice was a revival of the ancient method of 
forced labor, although in the earlier period the slaves were not necessarily 
criminals. It continued until the large sailing vessels were developed to such 
an extent as to make the galleys unsuitable for competition. In 1602, Queen 
Elizabeth appointed a commission to make arrangements for commuting 
other penalties to galley labor, so that offenders may be 


In such sort corrected and punished that even in their punishment they may yeld more 
profittable service to the Common welth.** 


In the seventeenth century in France, the courts were ordered to refrain 
from other methods of punishment as much as possible in order to provide 
crews for galleys. Those who could not work in the galleys, such as women, 
aged, and infirm, were frequently imprisoned on land during this period, 
and when the galleys were abandoned many former slaves were transported 
or were held in hulks on the shores or in arsenals.*® 

(d) Imprisonment in houses of correction.** The house of correction 
appeared in England about the middle of the sixteenth century, when, on 
the petition of Pishop Ridley of London for help in dealing with the “sturdy 
vagabonds” of the city, the King gave his palace at Bridewell to be one of 
the “hospitals of the city,” for the “lewd and idle” and a place for the 
employment of the unemployed and the training of children. By act of 1576, 
Parliament provided that a house of correction should be erected in each 
county, and in 1609 provided penalties for counties failing to erect such in- 
stitutions, The assumption was that hard work at rather unpleasant tasks 
would reform criminals, but the possibility of profits was not overlooked. 
Also, in addition to punitive labor, corporal punishments were used. Justices 
were ordered to search for “rogues, vagabonds and idle persons” and 
commit them to institutions, but tho institutions also were used for confine- 
ment of “lewd women" with illegitimate children who might become a 
charge on the community and for men who deserted their families. By an 
act of 1711 the maximum period of confinement in these houses of correction 


** Ibid., pp. 103-104, 
re! we W. Branch-Thompson, The English Prison Hulks (London: Christopher Johnson, 

“Tt is necessary to make a distinction between the house of correction and the work- 
house. Technically the workhouse was an institution in which employment was furnished 
to those able and willing to work, and industrial training was furnished for the young; 
consequently, it was a part of the poor-relief system. The house of correction, on the other 
hand, was a part of the penal system, designed to protect the poor-relief funds against 
encroachments by those able but unwilling to work. Thus, the house of correction was 
designed to compel "sturdy beggars” to work. But as a matter of fact, the two institutions 
are hardly distinguishable during the larger part of their history in England and America, 
and no attempt is made in the present discussion to differentiate them precisely ; no attention 
is paid, however, to the workhouse in its pure form. 
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was fixed at three years, and by subsequent legislation the number of offenses 
for which persons might be committed was greatly enlarged. Webb stated 
that by the early part of the eighteenth century the house of correction 
and the common jail were practically the same in discipline and charactor 
of inmates,“ 

This system for implementation of the punitive reaction to law-breaking 
also was used on the Continent during the same period. It began a little 
later, but was used more extensively than in England. In 1669 one Peter 
Rentzel established a workhouse in Hamburg at his own expense because 
he had observed that thieves and prostitutes were made worse instead of 
better by the pillory, and he hoped that they might be improved by work 
and religious instruction in the workhouse.” A house of correction was 
established in Waldheim in 1716 with the lower floor for criminals and the 
upper floor for paupers and orphans, and with complete separation of the 
sexes on both floors. On entrance the criminals received a “ welcome" of ten 
lashes; work was compulsory and silence was the rule. The staff of the insti- 
tution included a chaplain, a teacher, and a physician, which was distinctly 
noteworthy at that time, During the first century of its history this institution 
received 13,954 persons, of whom 7,921 were criminals, 4,642 paupers, and 
1,391 orphans. Almost half of the criminals were convicted of theft, a fourth 
of begging and vagrancy, and an cighth of sexual offenses; 270 of them 
were convicted of homicide, which was usually infanticide.“ Perhaps the 
most famous house of correction on the Continent was the one established 
in Ghent in 1775. 

(€) The carly prison reform movement. The early “ prison reform" move- 
ment, which reached its peak in the last part of the eighteenth century and 
the first part of the nineteenth century, actually was a movement for the 
popularization of a relatively new punitive method: imprisonment as a 
system of punishment. Although imprisonment as punishment was in part 
the basis of the system of committing offenders to houses of correction, 
jails, and hulks in the seventeenth and eighteenth centuries, the primary use 
of imprisonment at that time was for persons awaiting trial, The " reforms” 
advocated and accomplished were primarily in reference to the prison as a 
place of detention, and they may be seen best in England and America. A 


* Sidney and Beatrice Webb, English Prisons Under Local Government (London: Long- 
mans, Green, 1922), pp. 16-17. 
“F, H, Wines, Penisionint and Reformation (New York: Crowell, 1895), pp. 11$- 


116. 

Otto Glauning, “Das Zucht-, Armen, und Waisenhaus zu Waldheim wahrend den 
‘ersten 100 Jahre des Bestchens” (1716-1816), Monatsschrift fiir Kriminalpsychologie, 
10: 32-43, April, 1913. 

ü See E. C. Wines, State of Prisons and Child-Saving Institutions in the Civilized Workd 
(Cambridge: J. Wilson and Sons, 1880), pp. 10-11. 
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separate chapter will be devoted to changing societal reactions to crime in 
America.** 

In England, from the middle of the sixteenth century there had been 
considerable publicity regarding prison practices and various suggestions for 
methods of improvement. Geoffrey Mynshal, committed to prison as an 
insolvent debtor, while in prison wrote “Certaine Characters and Essays of 
Prison and Prisoners,” which was published in 1618. Wines calls this the 
first regular treatise on prison “abuses” ; it describes most of the practices 
and conditions of prison life which John Howard found a century and a 
half later. In 1699, the Society for the Promotion of Christian Knowledge, 
with a committee on prisons, was formed. This committee visited many 
prisons and presented a report in 1702, under the title “Essay towards the 
Reformation of Newgate and other Prisons in and about London.” The 
following conditions are mentioned: the old criminals corrupt the new; 
swearing, blasphemy, and gambling; unlimited use of intoxicating liquors; 
personal lewdness of officers and keepers; and the co-operation of officers 
with the prisoners in their vices. The committee suggested methods of 
reducing these conditions as follows: separate confinement in cells, labor 
while in prison, regular religious services, abolition of fees, prohibition of 
liquor in prison, retention of hardened offenders until evidence is furnished 
that they will secure decent employment when released and until they give 
security for good behavior, and advertisement to the public of the names 
of those prisoners who have lived decently in prison with the object of securing 
the help of good people for these prisoners after their release. 

During the next century investigations, reports, and discussions continued ; 
a few laws were passed; a few individuals in control of prisons undertook 
to make improvements as suggested by committees. In 1773, Parliament 
authorized magistrates to appoint chaplains in their jails. This was the 
first official recognition of the desirability of attempting to reform the 
prisoners. But in some institutions as late as 1808 the felons were not per- 
mitted to attend the religious services. 

The great prison reformer of England was John Howard, who wrote 
“The State of Prisons in England” in 1777, after a personal investigation of 
practically all the prisons of England. This book contains, after a short 


summary, a description of each prison, so that it is a mass of concrete details. 
His general conclusion was: 


If it were the wish and aim of magistrates to effect the destruction present and future 
of young delinquents, they could not devise a more effectual method, than to confine 
them so long in our prisons, those seats and seminaries . . . of idleness and every vice.*” 


48 See Chapter Twenty-two, pp. 445-449. 


47 John Howard, The State of Prisons in England and Wales, Second Edition (London: 
Cadell and Conant, 1780), p. 13. 
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Howard’s work was supplemented by that of other leaders, and several 
societies for prison reform were formed. Substantial changes were made in 
prisons, as may be determined by a comparison of Dixon’s account of the 
prisons in 18504 and Howard’s account in 1777. In fact, Beaumont in 1821 
lamented because that prisons had changed so much they were no longer 
a deterrent and that workmen preferred prison life to the life of freedom; 
he urged a return to the earlier methods.*® And another author berated 
justices of the peace for indulging 


in such costly fads as the separation of male prisoners from females, of adults from children, 
and of the convicted from the unconvicted, whilst altogether disapproving the extravagant 
cubic space required either for the cellular confinement or for the useful employment of 
any prisoners.°° 


This sketch of imprisonment shows that imprisonment as a method of 
implementing the punitive reaction to law-breaking rarely occurred in earlier 
societies. It was adopted by the church and used quite extensively, and 
then common jails and special prisons for larger and larger proportions of 
criminals arose, until in the early nineteenth century imprisonment came to 
be the principal method of punishing serious offenders. In England there 
has been an unbroken downward trend in the use of imprisonment by 
Superior Courts since 1900. For example, such courts gave prison sentences 
to 89 percent of the felony sexual offenders in 1909-13, and to 47 percent 
in 1951-54," 

6. Financial penalties. Reactions to criminality by general confiscation 
of property or by imposition of a fine has existed in most literate societies, 
but there have been great variations in the emphasis placed upon this system. 
The practice developed somewhat as the general punitive reaction developed. 
When an individual was injured by another, he might claim damages, the 
amount depending on the injury done and the social position of the injured 
party. Then the king claimed a part of this payment or an additional payment 
for the participation of the state in the trial and for the injury done to the 
state by the disturbance of the peace. About the twelfth century, the victim’s 
share began to decrease and the exactions of the king to increase, until 
finally the king took the entire payment. These payments were one of the 
principal sources of revenue, and imprisonment was used largely at this 
time as a means of compelling the defendant to pay the fine. Fines, 
therefore, developed out of private damages or civil actions and were 


48 W. Hepworth Dixon, The London Prisons, London: Jackson and Walford, 1850. 
4B, Beaumont, “Essay on Criminal Jurisprudance, Pamphletter, 18:73 ff., 1821. 
50 Edward Mullins, A Treatise on the Magistracy of England (London, 1836). 
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in their origin a part of the civil law rather than of the criminal 
law.*? 

This method became frequent only at the end of the last century, and the 
current trend toward its greater use is apparent in the following statistics.** 
In Germany in 1882, fines were 22.2 percent of all penalties imposed, in 
1934, 54.7 percent; in France in 1900, 35.8 percent, in 1934, 47.8 percent; 
in Belgium in 1905, 48.0 percent, in 1933, 66.5 percent. In Sweden in 1953, 
fines were 95 percent of all sentences imposed.** In the United States at 
present, the imposition of a fine is by far the most frequent method of react- 
ing punitively to crime; probably more than 75 percent of all penalties 
imposed are fines. This recent trend may be partly due to the increase in 
trivial offenses growing out of an increased number of technical regulations, 
but if a particular crime is taken, the same trend is apparent. In Germany, 
of all penalties for fraud, 11.0 percent were fines in 1882, and 47.5 
percent were fines in 1932. Fines, then, are being substituted for other 
penalties. 

The court at present is generally given authority to impose fines within 
maximum and minimum limits set by the legislatures. Sometimes only the 
maximum level is fixed, sometimes only the minimum. The constitutions of 
the several states provide that fines “shall not be excessive.” 

At common law, fines were enforced by executions against property, but 
now an offender is generally imprisoned in a jail or house of correction 
in default of payment of the fine. About 60 percent of the persons committed 
to the Baltimore City Jail in 1940 were committed for non-payment of fines. 
In 1933, 31 percent of those persons committed to all jails on sentences 
were committed in default of payment of fines. These offenders “lie out” 
the sum at some specified rate, such as $1.00 a day. This brings in practically 
no income and is a very considerable expense because the community not 
only fails to collect the fines but spends large sums to support the prisoners 
and their families. 

Currently, when a fine is imposed it is tantamount to a declaration that 
neither the safety of the community nor the welfare of the offender requires 
the imprisonment of the offender and that the assumed values of punish- 
ment can be accomplished without imprisonment. Imprisonment for failure 
to pay fines is therefore only a means of collecting a debt to the state.** From 


“L. T. Hobhouse, G. C. Wheeler, and M. Ginsberg, The Material Culture and Social 
Institutions of the Simpler Peoples (London: Chapman and Hall, 1915), pp. 86-119. 

ee George Rusche and Otto Kirchheimer, Punishment and Social Structure (New York: 
Columbia University Press, 1930), pp. 147-150. 

* Thorsten Sellin, The Protective Code: A Swedish Proposal (Stockholm; Department 
of Justice, 1957), p. 17. 

# See Charles H. Miller, “The Fine: Price Tag or Rehabilitative Force?” National 
Probation and Parole Association Journal, 2: 377-384, October, 1956. 
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early times efforts have been made to avoid the great expense of collecting 
such debts. In New Jersey in 1775, the offender who could not pay his fine 
might be sold for a term not to exceed five years to any person willing to 
pay the fine, and a similar provision was made in Louisiana in 1804. A 
Connecticut law in 1841 provided that an offender sentenced to pay a fine 
might, if unable to pay the fine, be released on his note. An English law 
of 1905 authorized the courts to permit installment payment of fines without 
imprisonment unless the installments were defaulted. Little use was made 
of this law, however, and in 1914 it was made mandatory for the court to 
accept installment payments of fines with certain exceptions. Largely as a 
result of this law, the number of persons imprisoned in default of fine de- 
creased from 107,555 in 1904 to 12,497 in 1930. Several states in America 
have authorized the installment method of paying fines, and it is used quite 
extensively in connection with probation. 

The justifications given for this method of implementing the punitive 
reaction have varied, but at present they consist of the following. First, the 
fine is the most easily and thoroughly remissible of any of the penalties; 
capital punishment, whipping, or imprisonment once admjnistered cannot 
be remitted effectively, but a fine that has been paid can be repaid. Second, 
the fine is a most economical penalty; it costs the state practically nothing 
when used without imprisonment for default. Third, the fine is easily divisible 
and can be adjusted to the enormity of the offense, the character and wealth 
of the offender, the state of public opinion, and other conditions more 
easily than any other penalty. Fourth, it does not carry with it the public 
stigma and disgrace that imprisonment does, and therefore does not hamper 
reformation of the offender. Fifth, it affects one of the most general interests 
of mankind and causes a kind of suffering that is universal; therefore it is 
efficacious in dealing with the great majority of mankind. Finally, it provides 
an income for the state, county, or city. 

7. Restitution and reparation. In the previous discussion it was observed 
that the imposition of financial penalties appeared in a clear-cut form when 
the state appropriated all of the payment made by the offender; what had 
previously been a combination of civil and criminal procedures became 
thereby distinctly a criminal procedure. The offense came to be regarded as 
an offense against the state alone; the victim had to initiate a separate civil 
action to recover damages for the injury done to him. It was found in practice, 
however, that the injured party had very little success in securing damages 
under this system, because of the insolvent condition of the ordinary criminal 
and the opportunity to hide or transfer his property. Consequently, victims 
usually made no ¢ffort to recover by civil process, or settled out of court 
by threatening to report the crime to the criminal court if the civil damages 


were not paid. 
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For nearly a century, opinion has been developing in favor of reparation 
or restitution by order of the criminal court. This kind of reaction to crime 
is essentially non-punitive, and it probably is a system for implementation 
of the general non-punitive reaction which was characteristic of the positive 
school and which has been gaining popularity in recent times. Several 
American states at the beginning of the nineteenth century had laws which 
provided that a person convicted of larceny should return to the owner 
twice the value of the property stolen. Bonneville de Marsangy outlined a 
definite plan for a system of reparation in 1847. Later Garofalo became the 
foremost advocate of this method, seconded by Ferri, Fioretti and others. 
Their plan for enforcing reparation or restitution is as follows: If the of- 
fender is solvent, his property should be attached at the time proceedings 
are started, so that he can be compelled by order of the court to make resti- 
tution. If he is insolvent, he can be compelled to devote a part of his income 
to restitution. The amount to be paid in this way never should be greater 
than the total amount of the injury (including the cost to the state for arrest 
and prosecution) and never so great as to cause undue injury to the offender 
or his dependents. If the offender fails or refuses to pay the assessment or 
if he is not dependable, he should be made a state workman, to receive 
wages for his work; a part of the wage would be retained by the state and 
paid into the compensation fund. 

It is argued, first, that this method enables the injured party to recover, 
which is almost impossible when the criminal is imprisoned. Under the 
current system, the state undertakes to protect the public against crime 
and then, when a loss occurs, takes the entire payment and offers no effective 
remedy to the victim. Second, it is argued that this system has a greater 
teformative effect on many offenders than do other methods, because the 
result of the offenses is more clearly recognized and no stigma is attached 
to make reformation difficult. Third, it relieves the state of the great financial 
burden of supporting in institutions those guilty of minor offenses. 

It is probable that the system of restitution and reparation is used much 
more frequently than official records indicate. One of the prevalent methods 
used by professional thieves when they are arrested is to suggest to the 
victim that the property will be restored if the victim refuses to prosecute. 
This results in release in a large proportion of cases, for most victims are 
more interested in regaining their stolen Property than in “seeing justice 
done.” Also, many persons are protected against crime by insurance. The 
insurance company is interested primarily in restitution, and in many cases 
the crime probably is not reported, or criminal Prosecution is not urged, if 
restitution is made. Similarly, there are thousands of cases of shoplifting, 
embezzlement, and automobile theft annually which are not reported to the 
police by the victim because restitution or reparation is made. 

Restitution and reparation are most frequently used, both officially and 
unofficially, in connection with minor cases. However, the Swedish Parliament 
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in 1926 enacted a law which provided that murderers must pay damages to 
the victim’s dependents. In the United States, the official method of demand- 
ing restitution is used in connection with probation, one condition of the 
latter often being that the offender make restitution. Probation departments 
often are primarily collection agencies. The probation department of New 
York collects about $500,000 a year from probationers for restitution. 

Yb ConcLusion. The general theme of this chapter has been that neither 
the punitive reaction to law-breaking nor any specific method of imple- 
menting that reaction is rooted in the human organism or in universal 
traits of human nature. On the contrary, reactions to crime are seen to 
change with variations in the culture. Some kind of reaction to criminal 
behavior is universal, but the reaction may be either punitive or non-punitive. 
Even when the societal reaction is punitive there are great variations in the 
specific methods used to implement the reaction. 
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Chapter Fifteen 


Punitive Policies 
and Social Structure 


kL THE previous chapter we were primarily concerned with general varia- 
tions in the punitive reaction to crime and with variations in specific methods 
of expressing that reaction. Here we will be concerned with the extent to 
which official reactions are the actual reactions to law-breaking and with 
variations in the justifications given for the punitive reaction. In the final 
pages, several theories which have attempted explanation of the wide range 
of variations will be reviewed. 

We VARIATIONS IN EXECUTION OF OFFICIAL PUNITIVE REACTIONS, In the 
period during which the classical school was popular it was argued that 
if every crime were automatically followed immediately by extreme suffering 
on the part of the criminal, crime would almost entirely disappear. The 
ideal was a punitive societal reaction which would approach as closely as 
possible an assumed law of nature. The attributes of punishment which 
were considered desirable were uniformity, certainty, celerity, and severity, 
and there was an attempt to make these the characteristics of the official, 
legal, system of dealing with law-breakers. With the rise of the positive 
school, on the other hand, any method of punishment was regarded with 
considerable scepticism. The positivists pointed to intoxication which often 
is automatically and rather promptly followed by suffering, but which is 
continued nevertheless. They maintained that a society has the amount of 
crime it deserves in view of its biological composition and its economic con- 
ditions, and that the policy used in dealing with criminals is relatively un- 
important in determining behavior. Perhaps the same set of social condi- 
tions which gave life to the positive school in the first place also effectively 
blocked the development of a uniform, certain, swift, and severe punitive 
reaction to law-breaking. 


Uniformity in the classical system referred to the similarity of punishment 


of all persons who violated a particular law. This uniformity was justified 
on the ground that it was necessary to have a definite predetermined penalty 
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in order that prospective offenders might take it into their calculations of 
the pleasures and pains which would result from criminal acts. The pride 
of the system was its impersonality. In reacting to crime, society was to 
give no consideration to social status, wealth, religion, previous behavior, 
age, sex, or any other element or circumstance of the person. The emphasis 
on uniformity was an expression of the spirit of democracy then strong in 
European countries. 

Certainty of punishment refers to the frequency with which violators are 
detected, identified, convicted, and punished. Certainty cannot be attained 
in modern society, especially for such crimes as robbery and burglary, 
although undoubtedly there are great variations in its approximation. Many 
of these variations were discussed earlier, when it was observed that the 
value of crime statistics decreases as the distance from the crime in terms of 
procedure increases. In general, the number of arrests for burglary and 
robbery probably is not more than 10 percent of the number committed, 
but this varies from society to society. 

Severity and celerity of punishment have, of necessity, varied with uni- 
formity and certainty; and, in fact, it seems impossible to separate any one 
of these attributes from the others. Many observations of severity have been 
attempted in support of arguments for and against its effectiveness as a de- 
terrent, but such arguments never have been supported by conclusive evi- 
dence, probably because the relationship of severity to the other attributes 
cannot be controlled. Perhaps severe and swift punishment would be effective 
in deterrence and reformation if all offenders were punished in the same 
way. Also, it is likely that even mild punishments would be effective deter- 
Tents for many crimes, especially white-collar crimes, if they were swift and 
certain. Putthamer has argued that punishment has never been given a really 
fair chance to demonstrate just how much it can accomplish, for the reason 
that we have tended to assume that severe punishment will deter, even 
if it is not imposed certainly.* When one offender is punished severely and 
ninety are not even detected in their crimes, then the effects of an official 
policy of severity cannot be determined. Officially prescribed punishments, 
whether severe or not, were not imposed certainly or with any fixed degree 
of uniformity during earlier historical periods, and surely they are not 
imposed certainly or uniformly in the United States at the present. This 
may be observed in the practice of mitigating official penalties and in the 
Practice of imposing punitive policies differentially. 

1. Mitigation of penalties. Penalties officially prescribed as a part of the 
general punitive reaction to law-breaking have been mitigated in various 
~ 2 See Chapter Two, pp. 25-30. 


*Emest W. Putthamer, Administration of Criminal Law (Chicago : University of Chicago 
Press), 1953, pp. 16-18. $ : i $ 
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ways. One cf the early methods used for this purpose was “‘securing sanc- 
tuary.” In the thirteenth century a criminal could avoid punishment by 
claiming refuge in a church for a period of forty days, at the end of which 
time he was compelled to Jeave the realm by a road or port assigned to him. 
In the early sixteenth century, instead of being permitted to leave the realm 
a criminal who had secured sanctuary might be compelled to spend the rest 
of his life in an assigned locality in England, the name of which was branded 
on his thumb for identification. The entire system of securing sanctuary 
began to decline in the last part of the fifteenth century, and by the middle 
of the sixteenth century murder, rape, burglary, arson, and a few other 
offenses no longer carried the right of sanctuary. The whole system was 
abandoned when the monasteries were broken up. 

A second system for mitigation of penalties was “right of clergy.” This 
grew out of the original demand of the church to try its own officers. To be 
tried by an ecclesiastical court was a distinct advantage, for the church was 
not permitted to impose the death penalty during a part of the period of its 
supremacy, and its penalties in general were less severe except for the offenses 
of heresy and witchcraft. The “‘clergy” were defined atefirst in the strict 
sense, but later the term came to include all who had the clerical tonsure, 
then all who could read. The test used in determining whether a person 
could read was generally the first verse of the fifty-first psalm, and a little 
coaching would enable almost anyone to pass this test. Finally the peers 
who could not read received the same benefit of clergy by nature of their 
position. This was a device by which those who were culturally similar to 
the lawmakers were made exempt from the more severe penalties. Those 
who were responsible for expression of the official punitive reaction could 
not inflict severe penalties upon their own members but reserved these 
punishments for the lower classes. While the number of persons who could 
claim right of clergy increased, the number of times a person could claim 
the right and the number of offenses for which this right could be claimed 
were gradually reduced. Thus penalties came to be more nearly the same 
for those who had the benefit of clergy and those who did not. An act of 
1705 provided that even those who claimed the right of clergy might be 
punished by the secular authorities at least to the extent of confinement in 
a house of correction for not less than six months or more than two years. 
By the end of the eighteenth century the right of clergy meant nothing. 

A third method of mitigation of penalties was the pardon. The prescribed 
penalties were severe, but the king was permitted to relax the severity in 
individual cases. Our present system of pardoning probably grew out of this 

3 See Jerome Hall, Theft, Law and Society, Second Edition (Indianapolis : Bobbs-Merrill), 
1952, pp. 110-118, 356-363; and George Dalzell, Benefit of Clergy (Winston-Salem: 
Blair, 1955). 
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practice. In the modern period the courts were authorized to fix penalties 
within limits set by the legislatures, and in this manner to adjust the penalty 
to the needs of individual offenders. 

A fourth method of mitigating penalties was the simple refusal to execute 
the punishments officially prescribed and imposed. In the seventeenth and 
eighteenth centuries in England, a period of rapidly shifting standards, 
property owners demanded severe penalties as a means of protection. But 
because the common people were increasing in political and social power 
these sentences, though imposed, were not executed in a large proportion of 
the cases, as is shown by the statistics for England in Table XV.* 


TABLE XV 
CHANGES IN THE PROPORTION OF 
CAPITAL PENALTIES EXECUTED 


Years Percent 
1689-1718* 52.6 
1755-1784* 28.3 
1784-1814* 25.6 
1813-1819 10.5 
1820-1826 69 
1827-1833 4.1 


* Counties of Essex, Herts, Kent, Surrey, and 
Sussex only, 


Corporal punishments disappeared from England, just as did the death 
penalty, because even when courts imposed the sentences, public sentiment 
prevented their execution. In the last part of the eighteenth century Bentham 
made the following statement regarding the penalty of branding: 


Burning in the hand, according as the criminal and the executioner can agree, is per- 
formed either with a cold or a red-hot iron; and if it be with a red-hot iron, it is only a 
slice of ham which is burnt; to complete the farce, the criminal screams, whilst it is only 
the fat which smokes and burns, and the knowing spectators only laugh at this parody of 
justice.* 


Similarly, as opposition to the policy of quartering the corpse after execution 
developed the method became more and more symbolic until in 1820 “ quar- 
tering” consisted merely of scratching a cross on the neck of the corpse. 
Some of the corporal punishments at present are also merely symbolic: 


‘See also Leon Radzinowicz, A History of English Criminal Law and its Administration 
from 1750 (New York: Macmillan, 1948), Volume I, pp. 143-164. 

5 Jeremy Bentham, “Principles of Penal Law,” in John Bowring, Editor, The Works of 
Jeremy Bentham (Edinburgh, W. Tait, 1843), p. 550. 
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The laws of Delaware provide that the warden must whip certain offenders. The warden 
explained that ‘‘the law doesn’t tell me how hard to whip. Here’s the way I whip... ,” 
slowly, gently, almost doubtfully, the warden’s right arm swung back and forth, like the 
pendulum of a clock deciding to cease to work.* 


Even fines may be remitted by executive or judicial acts. In general at 
present the governor alone has power to remit fines in state cases, but some 
variations are found. A practice has developed in some courts of imposing 
a fine and then, in chambers, allowing motions in mitigation, by which the 
fines are reduced. This was a favorite method in Cleveland during national 
prohibition ; publicity was secured by imposing very heavy fines, and friends 
were secured by secretly reducing the fines. Of 131 fines involving over 
$200 each in Cleveland liquor cases originating in January, 1921, motions 
in mitigation were allowed in 85, for a total reduction of $39,150, or 52 
percent of the amount of the fines.” 

2. Differential imposition of punishments. There is a great deal of evidence 
that current official punitive policies for dealing with law-breaking are not 
imposed in all cases of law-breaking, and this would indicate that the actual, 
unofficial, societal reactions to crime are not precisely reflected in the laws 
governing the administration of justice. The unofficial reactions to the 
crimes of persons of one status are different from the reactions to the crimes 
of persons of another status. Discriminations have been made and are 
made because of the age, sex, wealth, education, political prestige, race, 
nationality, and other characteristics of the offender. For example, in the 
United States female offenders are less likely than men to be arrested, 
and female prisoners are held in prison on the average about two-thirds as 
long for a specified type of offense as male prisoners. It is very difficult to 
convict females of capital offenses when the death penalty is mandatory, for 
juries refuse to find them guilty. In fact, for most major crimes the ratio of 
convictions to arrests is lower for females than for males.* 

Powerful groups are often punished less frequently and severely than less 
powerful groups, as may be observed in the differential punishments of 
white-collar criminals compared with other criminals.” Aiso, numerous 
studies have shown that the official punitive policy is more frequently ap- 
plied to law-breaking by Negroes than it is to law-breaking by whites. The 


*0. F. Lewis, “‘Delaware’s Prison—a Paradox,” Survey, 46: 465-467, July, 1921. 
See also Robert G. Caldwell, Red Hannah, Delaware's Whipping Post (Philadelphia: 
University of Pennsylvania Press, 1947), pp. 53-55. 

1R. H. Smith and H. B. Ehrmann, “The Criminal Courts,” in Roscoe Pound and 
Felix Frankfurters, Editors, Criminal Justice in Cleveland (Cleveland: Cleveland Founda- 
tion, 1922), Part I, p. 58. 

8 Otto Pollak, The Criminality of Women (Philadelphia: University of Pennsylvania 


Press, 1950), pp. 4-5. 
° See Edwin H. Sutherland, White Collar Crime (New York: Dryden, 1949). 


286 Principles of Criminology 


following conclusions have been drawn by one or more investigators: (a) 
Negroes are more liable to arrest than whites. (6) Negroes have less chance 
of not being indicted and of having their cases nolle prossed, passed to files, 
or disposed of in a miscellaneous fashion than do whites.?° (c) Negroes have 
a higher conviction rate than whites. (d) Negroes are often punished more 
severely than whites, but this is not true for all crimes. (e) Whites are more 
likely to receive probation and suspended sentences. (f) Negroes receive 
pardons less often than do whites. (g) Negroes have less chance of having 
a death sentence commuted than do whites." Similarly, the foreign-born 
when sent to prison are likely to go with heavier sentences than are the 
native-born,"* Lemert and Rosberg analyzed the records of the Los Angeles 
Superior Court for 1938 and found that both conviction and probation de- 
pend to some extent upon minority group membership. Of 100 persons of 
specified groups arrested on felony charges, the following proportions were 
convicted: Negroes 7.7, Filipinos 5.7, Mexicans 5.3, Japanese and Chinese 
3.7, and whites 2.7. Of persons convicted on felony charges, the following 
proportions were placed on probation: Negroes 10.6, Mexicans 8.8, and 
whites 23.5.3 

W VARIATIONS IN THE JUSTIFICATIONS OF PUNITIVE REACTIONS. Not 
only have both formal and informal societal reactions to crime varied, but 
the rationale given for those reactions has varied as well, At various times 
and places expiation, deterrence, retribution, reformation, income for the 
State, restoring or promoting the solidarity of the group, and other things 
have been offered as justifications for the punitive reaction. The justifications 
are not merely ex post facto rationalizations but, instead, are the reasons 
or motives men have for punishing in the first place. The particular form the 
punitive reaction takes depends upon the reasons offered for it or, in other 
words, upon the kind of value which the punishment is assumed to have. 
No consistent course of development can be discerned, and certainly at any 
given time, especially at the present, all the members of a given society 
do not have the same reason for using the punitive reaction, even if they 
agree that such a reaction is desirable. Even individuals probably have more 
than one motive for punishing. Usually investigators infer merely that one 
or more of the motives is dominant, but not exclusive, in a society. Thomas 
and Znaniecki, for example, argued that among the Polish peasants studied 

10 James D. Turner, Differential Punishment in a Bi-Racial Community (unpublished 
Master’s Thesis, Indiana University, 1948). 

“ Frank E. Hartung, “Trends in the Use of Capital Punishment,” Annals of the American 
Academy of Political and Social Science, 284: 8-19, November, 1952. 


1 Thorsten Sellin, Culture Conflict and Crime (New York: Social Science Research 
Council, 1938), p. 73. 

kad Edwin M. Lemert and Judy Rosberg, “The Administration of Justice to Minority 
Groups in Los Angeles County,” University of California Publications in Culture and 
Society, Vol. II, No. 1, 1948, pp. 1-28. 
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the motive for punishment of crime was the restoration of the situation 
which existed before the crime and renewal of the solidarity of the group, 
and that revenge was a secondary consideration.“ 

Exner said, “So far as we can look back, men have always punished and 
have never ceased to dispute their reasons for so doing.” After the early 
attempts to rationalize punishments by considerations of a transcendental 
nature, the leading writers in this field insisted that certain social benefits 
resulted from punishment and constituted the justification of punishment. 
But little of this literature faced the issue of punishment versus other methods 
of dealing with criminals. It was assumed without argument that punishment 
was necessary, and the problem was to formulate an acceptable statement 
of this necessity. Thus, the controversy was largely between adherents of 
rival concepts of punishment, not between the adherents and opponents 
of punishment. The political philosophers were concerned, also, principally 
with the abstract right of the state to punish for crime. Even if one admits 
that the state has such a right in general, the further problem remains of 
determining whether punishment is economical in the larger sense. More- 
over, the philosophical discussions have been concerned primarily with the 
purpose or aim of punishment and with the amount and nature of punish- 
ment, not with its value in comparison with other methods of dealing with 
criminals. The following values of punishment have been indicated by those 
who insist on the desirability of punishment. 

1. Punishment as retribution. At least since the formulation of Ham- 
murabi’s code (in about 1875 B.c.) of “an eye for an eye and a tooth for a 
tooth,” it has been urged by leaders and accepted by the general public 
that the criminal deserves to suffer. The suffering imposed by the state in 
its corporate capacity is considered the political counterpart of individual 
revenge. Sir James Stephen stated : 


Criminal procedure is to resentment what marriage is to affection: namely, the legal 
provision for an inevitable impulse of human beings. 


This actually is a statement of the aim or purpose of punishment, and 
not a justification of punishment in terms of the social utilities produced by 
it. Dewey argued that we are not relieved of the responsibility for the con- 
sequences of our procedure by the fact that the offender is guilty.1* A justi- 
fication of punishment must be stated in terms of the future effects of the 


44 W, I. Thomas and F. Znaniecki, The Polish Peasant in Europe and America (Chicago: 
University of Chicago Press, 1927), Vol. II, pp. 1254-1255. See also George H. Mead, 
“*The Psychology of Punitive Justice,” American Journal of Sociology, 23 : 577-602, March, 
1918. 

48 Franz Exner, Gerechtigkeit und Richteramt (Leipzig: F. Meiner, 1922), p. 6. 

18 John Dewey, Human Nature and Conduct (New York: Henry Holt, 1930), pp. 18-19. 
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punishment on criminals. The future is not often considered by those who 
insist that the criminal deserves to be punished. It is urged that unless the 
criminal gets the punishment he deserves, one or both of the following effects 
will be produced: the victim will seek individual revenge, which may mean 
lynch-law if his friends co-operate with him; or the victim will refuse to make 
complaint or offer testimony and the state will therefore be handicapped in 
dealing with criminals, 

2. Punishment as a deterrent. Among those who advocate punishment 
because of its social utility, some claim that the infliction of pain upon those 
convicted of crime serves to deter others from crime, and that it has great 
value for that reason, even if some individuals are not deterred. Generally, 
the notion that punishment reduces crime is based on the hedonistic as- 
sumption that people regulate their behavior by calculation of pleasure 
and pains. In the recent period this assumption has been seriously challenged. 
Dewey stated the general fallacy in the assumption in the following pro- 
position. 


Deliberation no more resembles the casting-up of accounts of profit and loss, pleasures 


and Pains, than an actor engaged in a drama resembles a clerk recording debit and credit 
items in his ledger,1? 


Many criminals never consider the penalty. Sometimes this is because they 
are psychopathic or feebleminded or acting under the stress of a great 
emotion. Sometimes the penalty merely makes the prohibited act more 
alluring. Many prisoners have described their psychological reactions while 
in the process of violation of law, and it appears that few of them give much 
consideration to the penalty. 


Münsterberg sums up the reasons for believing that the deterrent power 
of punishment is limited as follows: 


The hope of escaping justice in the concrete case will easily have a stronger feeling tone 
than the opposing fear of the abstract general law. The strength of the forbidden desire 


1 Dewey, op. cit., p. 199. Reprinted by permission of the publishers, 
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as a hero, and looks at jail as an ordinary affair, troublesome only as most factors in his 
slum life are troublesome; or if the anarchy of corruption or class justice, of reckless legisla- 
tion or public indifference to law defeats the inhibiting counter idea of punishment and 
deprives it of its emotional strength.2* 


However, a refutation of hedonistic psychology and its conceptions is 
probably not sufficient to justify the rejection of the broader aspects of the 
deterrence argument. In a broader perspective, the criminal law and its 
application by police and courts probably have great effects upon public 
morality. Although specific severe punishments may have little immediate 
demonstrable effect in deterring specific criminals, the existence of the 
criminal code with its penal sanctions probably has a long-run deterrent 
effect upon the development of criminalistic ideologies. By means of the 
criminal law and the procedures for implementing the criminal law, including 
the imposition of swift and certain punishments, the undesirability and 
impropriety of certain behavior is emphasized. 


Not the crimes punished, but the crimes prevented should measure the worth of the 
law. . . . If out of a score of law-abiding persons, only one obeys the law from fear of its 
penalties, it does not follow that the penal system occupies a correspondingly insignificant 
place among the supports of social order. For the rules of the social game are respected 
by the many good men chiefly because they are forced upon the few bad. If the one rascal 
among twenty men might aggress at will, the higher forms of control would break down, 
the fair-play instinct would cease to bind, and, between bad example and the impulse of 
retaliation, man after man would be detached from the honest majority. Thus, the deadly 
contagion of lawlessness would spread with increasing rapidity till the social order lay 
in ruins. The law, therefore, however minor its part at a given moment in the actual coercion 
of citizens, is still the cornerstone of the edifice of order,1® 


When deterrence was regarded as the principal purpose of punishment, 
penalties were made as public and as brutal as possible—witness the ducking 
stool, the stocks, the pillory, the public hangings, and the gibbeting of 
the body so that it might remain as long as possible as an example to the 
public. The radio has been used in a few recent cases to carry to the public 
the specific detains of the punishment. Whenever the fiction that is known as 
a “‘crime-wave” is heralded, a demand for an increase in the severity of the 
penalties arises, based on the assumption that the more severe the penalty, 
the more effectively it will deter others from similar crimes. These demands 
ordinarily are based on a confusion of penal sanctions as general expressions 


18 H, Münsterberg, On the Witness Stand (New York: McClure, 1908), pp. 258-260. 
1E, A. Ross, Social Control (New York: Macmillan, 1916), p. 125. Reprinted by 


permission of the publishers. 
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of hostility to crime on the one hand, and severe punishments as deterrents 
of specific persons who are contemplating prohibited acts on the other 
hand. 

3. Punishment as a means of reformation. It is maintained also that punish- 
ment tends to reform criminals and that it accomplishes this by creating a 
fear of repetition of the punishment, by creating a conviction that crime 
does not pay, or by breaking habits that criminals have formed, especially if 
the penalty is a long period of imprisonment which gives the habits no 
opportunity for expression. Such illustrations as the following are given in 
support of this argument: If the bees swarm out of their hive and sting the 
boy who molests them, they will not be troubled by him in the future; if 
they should fly from the hive on the approach of the boy and leave their 
honey at his disposal, they would be troubled again and again. Moreover, 
attention is called to the fact that experiments with animals have shown that 
animals frequently learn an operation more quickly when they are punished 
for failure than when they are not punished. A city attorney, speaking in 
defence of punishment, stated : 


9 


You must inflict pain to get results. It was that way with me when I was a boy: I had 
been misbehaving and my father gave me an awful “whaling” and he had to do it only 
once. I had the same experience in dealing with my son. It is the same way with criminals. 
You must inflict pain to get results. 


Recently, objective tests and measurements have been used in the effort 
to determine the values of punishment in learning, and these studies are 
pertinent to the discussion of reformation of criminals since reformation 
involves a learning process. Experiments are set up in order to measure the 
relative values of rewards and punishments in relation to animal and human 
learning and performance. Chase summarized the results of many of these 
experiments and concluded that the number of studies which showed that 
punishment was more effective than reward was greater than the number of 
studies Which showed the opposite, but that punishment was not clearly 
superior in learning by human beings.?° The effects of punishment, therefore, 
even in these experimental situations cannot be stated as a simple proposi- 
tion. A mild punishment may promote learning but a more severe punish- 
ment may cause terror and panic which interfere with the whole learning 
process. 

These experiments, however, have no great significance for purposes of 
social control. The social situations in which punishments for crime are 


2° Lucille Chase, “Motivation of Young Children,” Univers) ies i) il 
Wale Va oa Manis » University of Iowa Studies in Child 
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inflicted are much more complex and involve elements which are lacking in 
school punishments or punishments in experimental laboratories." 

Changes in school children’s behavior in spite of, or because of, the dis- 
appearance of corporal punishment is much more significant than laboratory 
experiments. According to Barnard, a Suabian school teacher left an itemized 
list of 1,423,100 corporal punishments which he had inflicted on school 
children during his career.** The average number of whippings per day in 
1845 in a school of about 250 pupils near Boston was 65.6. The principal 
part of the teachers’ time in almost all schools of that period was devoted 
to the maintenance of order and infliction of punishments. In spite of this, 
nearly four hundred schools in Massachusetts were broken up in the year 
1837 because the teacher was unable to maintain discipline. The behavior 
of school children in modern schools in which corporal punishment is seldom 
inflicted in unquestionably much better than in the schools of a century ago, 
when corporal punishment was extremely frequent. It is evident that the 
effect of punishment on reformation depends very much on the situation 
in which the punishment is inflicted.2* 

4. Punishment and social solidarity. It is also asserted’ that respect for 
law grows largely out of opposition to those who violate the law. The public 
hates the criminal, and this hatred is expressed in the form of punishment. 
In standing together against the enemy of their values, they develop group 
solidarity and respect for the orders of the group. Tarde said that crime 
will increase if we cease to hate the criminal. As indicated earlier, this may 
be so not because the punishment deters near-criminals but because its 
use reaffirms law-abiding ideals and attitudes in the general public. Lundstedt 
maintained that fear of punishment is not the significant value in punish- 
ment but rather the legal sentiments, legal conscience, or moral feeling 
which have been developed in the general public by the administration of 
the criminal law during previous generations, and which have become so 
organized that they regulate behavior spontaneously almost like aninstinct.** 
Professor Robert Park, a pioneering sociologist, made the following statement 
in lectures at the University of Chicago: 


2 For an analysis of the complexities in the effects of punishment see Laurence Sears, 
Responsibility: Its Development Through Punishment and Reward (New York: Columbia 
University Press, 1932), especially Part III, Chapter I. 

2! Henry Barnard, English Pedagogy, Second Series (Hartford: Brown and Gross, 
1876), p. 327. R ve 

*8 See Johs Andenaes, “General Prevention—Illusion or Reality?” Journal of Criminal 
Law, Criminology and Police Science, 43: 176-198, July-August, 1952; George H. 
Dession, “Justice After Conviction,” Connecticut Bar Journal, 25: 215-235, September, 
1951. 

* A. V. Lundstedt, Superstition or Rationality in Action for Peace ? (London :Longmans, 
Green, 1925), pp. 47-49, 190-192. 


292 Principles of Criminology 


Punishment of crime is a ceremonial affair, from which you get a new and more vigorous 
definition of the crime and make the public realize its gravity. When you talk of dealing 
with criminals as medical cases you are treating them not as human beings. 


W TESTING THE EFFECTIVENESS OF PUNISHMENT. Most of the justifications 
of punitive reactions and policies have not been made in the abstract but, 
instead, have been given as rather specific arguments for such methods 
as corporal punishment, the death penalty, or imprisonment. At present 
each of these methods is advocated by some on the ground that it has a 
deterrent effect, an effect on social solidarity, or other desirable effects, 
just as they were advocated a century or more ago. In the earlier period 
the arguments were challenged only by counterarguments, while in the 
recent period the challenges have been based at least in part upon examina- 
tion and analysis of such empirical data as can be found. Such analyses of 
evidence amount to attempts to test the arguments, to treat them as hy- 
potheses. This is a scientific procedure, and some of the arguments for the 
death penalty, together with some of the kinds of data used to refute the 
arguments, are presented here to illustrate the procedure. Arguments and 
data regarding the effectiveness of imprisonment will be given later. 

The most popular arguments currently made in favor of the death penalty 
are (a) it is more effective than any other penalty in deterring from murder; 
(b) it is more economical than imprisonment; (c) it is necessary in order 
to prevent the public from lynching criminals; and (d) it is the only certain 
penalty, for murderers who are sentenced to life imprisonment frequently 
secure pardons. On the other hand, those who oppose the death penalty 
argue that the death penalty is not more effective than imprisonment as 
a deterrent, that the abolition of the death penalty does not promote lyn- 
chings, that it reduces the certainty and speed of punishment, that by breaking 
down respect for human life it tends to promote murder, that errors of 
justice are irreparable, and that it has a very bad effect on the prisoners 
and the staff in institutions in which it is inflicted.2* Of these arguments, the 
one in regard to the deterrent effect of the death penalty is by far the most 
important. 

1. The death penalty as a deterrent. In the United States the usual method 
of testing the deterrent effect of the death penalty is to compare the homicide 
rate in states which have abolished the death penalty with states which 
retain it. In general, such comparisons show that in abolition states the 
homicide rate is only about one-third to one-half as high as it is in the other 
states. However, such comparisons are somewhat biased because the death 

235 See Chapter Twenty-three, 479-484. 

3 An excellent bibliography on capital punishment appears in Hugo A. Bedau, “A 


Survey of the Debate on Capital Punishment in Canada, England, and the United States, 
1948-1958”, Prison Journal, 38: 35-45, October, 1958. 
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penalty is authorized in all of the Southern states, and the Southern states 
have the highest homicide rate. A more justifiable comparison is between 
states in a particular section of the United States. Table XVI shows that 
the states which have abolished the death penalty generally have slightly 
lower homicide rates than the adjoining states which have retained the 
death penalty. The significant difference is not between states which have 


TABLE XVI 


ANNUAL AVERAGE HOMICIDE RATES IN FIFTEEN 
STATES SELECTED ACCORDING TO CONTIGUITY*” 


| 
State 1931-35 1936-40 1941-46 


Rhode Island* 1.8 1.5 1.0 
Connecticut 2.4 2.0 1.9 
Michigan* 5.0 3.6 3.4 
Indiana 6.2 4.3 32 
Wisconsin* 2.4 1.7 1,5 
Illinois 9.6 5.7 44 
Minnesota* aul 1.7 1.6 
Towa 2.6 1.7 1.3 
Kansast 6.2 3.6 3.0 
Colorado 7.5 5.5 3: 
Missouri 11.1 6.6 5.3 
Nebraska 3.7 1.7 1.8 
Oklahoma 11.0 7.2 5.6 
Arizona 12.6 10.3 6.5 
New Mexico 12.5 8.4 5.3 


* Abolition state. 
t Abol.tion between 1931 and 1935, 


the death penalty and those which do not, but between the different sections 
of the country, regardless of whether the states have or do not have the 
death penalty. The composition of the population and the general culture 
of the section is much more important than the presence or absence of 
the death penalty in determining homicide rates. Similar differences are 
found within states. Vold found in 1932 that the average homicide rate in 
the southern tier of ten Iowa counties was 3.9 and in the northern tier of 


27 From Karl F. Schuessler, “The Deterrent Influence of the Death Penalty,” Annals 
of the American Academy of Political and Social Science, 284: 54-62, November, 1952. 
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eight Missouri counties was 3.5, but in the southern tier of twelve Missouri 
counties was 10.5. The northern tier of Missouri counties is very similar to 
the southern tier of Iowa counties in culture and composition of the popu- 
lation, but the southern tier of Missouri counties is significantly different. 
Both states have the death penalty. Thus the difference in the rate of homicides 
is due to things other than the death penalty.?* 

The data on which the preceding analysis is based are not completely 
adequate. In the first place, the homicide rate is very different from the 
murder rate. First-degree murders, for which the death penalty may cus- 
tomarily be imposed, probably constitute not more than 10 percent of the 
homicides. Massachusetts, which had a mandatory death penalty for first- 
degree murder until 1951 and now has a permissive death penalty for that 
offense, has a higher homicide rate than Rhode Island, which does not have 
the death penalty. But it is not certain that Massachusetts has more first 
degree murders than Rhode Island. It is highly probable, on a priori grounds, 
that the refinement of the homicide rate by eliminating the less serious 
homicides, such as “‘non-negligent manslaughter,” would not alter the results 
of the comparisons previously presented, but this refinement is not possible 
at present and therefore the conclusion is somewhat questionable. Secondly, 
if the death penalty has any deterrent value it presumably lies in its actual 
execution rather than in the legal possibility of execution. Sections in which 
murderers are actually executed should be compared with sections in which 
the law prohibits such executions. Moreover, the sections should be suffi- 
ciently small (say, counties), so that an execution will produce some in- 
fluence on potential murderers in that section. No significant difference was 
found in this respect in a study of homicide rates prior and subsequent to 
five executions in Philadelphia.** 

The results of the relatively crude comparisons in the United States are 
re-enforced by comparisons in European countries. On the average, the 
European states which have abolished the death penalty have lower homicide 
rates (which generally means lower murder rates in Europe) than states 
which retain the death penalty. The Scandinavian countries, which have 
abolished the death penalty, have homicide rates about one-half as high as 
England, which retained the death penalty until recently and still retains it 
for some offenses. 

A second method of testing the deterrent value of the death penalty is by 
comparing, in the states which have abolished the death penalty, the homi- 
cide rates before and after the abolition. The general conclusion from this 
comparison is that the states which abolished the death penalty had no 


38 G. B. Vold, “Can the Death Penalty Prevent Crime?” The Prison Journal, October, 
1932, pp. 3-8. 

23 Robert H. Dann, “The Deterrent Effect of Capital Punishment,” Friends’ Social 
Service Series, Bulletin No. 29, 1935. 
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unusual increase in the homicide rates. Some of these states restored the death 
penalty after a few years, on the ground that the murder rate had increased 
greatly after the abolition. The statistics show, however, that the changes in 
homicide rates were almost exactly parallel in other states which made no 
changes in their laws regarding the death penalty. For instance, Missouri 
abolished the death penalty in 1917 and restored it in 1919 on the ground 
that murders had increased greatly. But the changes in the homicide rate in 
Missouri from 1910 to 1924 were almost exactly the same in direction and 
amount as in Ohio, which retained the death penalty throughout this whole 
period, and were very much like the changes in the United States in general. 
Similarly, Kansas abolished the death penalty in 1907 and restored it in 
1935, The annual average homicide rate in Kansas was higher in 1931- 
1935 than in 1936-1940, as shown in Table XVI. However, an identical 
trend characterized the states bordering Kansas. Comparison of the “before 
and after” homicide rates of European countries which have abolished the 
death penalty also shows that the presence or absence of the death penalty 
has no perceptible effect on the incidence of murder.*° 

The available statistics do not justify an absolute conclusion regarding 
the value of the death penalty as a deterrent. The evidence, such as it is, 
shows a relatively unimportant relation between the murder rate and the 
death penalty. The argument of the advocates of the death penalty that it is 
the most effective deterrent is not, at least, substantiated by the data available. 
It is based on preconceptions rather than on data, and the preconceptions 
are taken from the hedonistic psychology which assumes that the psycholo- 
gical processes are much less complex than they are in fact. Even premeditated 
murders are generally committed under the stress of a great emotion and 
the penalty is seldom considered.™ 

2. The death penalty and certainty of punishment. The advocates of the 
death penalty argue that it is more certain than imprisonment, because im- 
prisonment is frequently terminated by escape, pardon, or parole. Actually, 
the death penalty is very uncertain, because it is so seldom imposed even 
when it is authorized. Also, the argument is made that juries are less willing 
to convict and witnesses less willing to testify when the penalty is death than 
when it is a less irreparable penalty. Calvert cites a petition by English 
bankers in 1830 for abolition of the death penalty for forgery on the ground 
that convictions could not be secured because of the severity of the death 
penalty and for the authorization of a less severe penalty in order that their 
property might be protected more adequately.** Bye found that a slightly 


*° Schuessler, op. cit. ‘ y at 
1 See Marvin E. Wolfgang, Patterns of Criminal Homicide (Philadelphia: University 


of Pennsylvania Press, 1958), Chapter 10. x 
3E, R. Calvert, Capital Punishment in the Twentieth Century (London: Putnam’s Sons, 


1927), p. 15. 


296 Principles of Criminology 


larger proportion of convictions were secured in murder cases in states 
which had abolished the death penalty than in states which retain it.% 
However, in death penalty states prospective jurors who are opposed to the 
death penalty are excused from.serving in capital cases, and in some instances 
this weeding-out process may produce juries which are most likely to convict 
the accused. Moreover, the percentage of defendants found guilty in murder 
cases, and the percentage of defendants convicted of first degree murder, 
varies widely from county to county even in states which have the death 
penalty. For example, during the period 1925-1941 Middlesex County, 
Massachusetts, found 16.8 percent of its cases guilty of murder in the first 
degree, while in adjacent Suffolk County the corresponding percentage was 
only 3.9.%* Of 1,628 persons convicted of homicide in 29 states in 1936, 
only 4 percent were sentenced to death, and ten years later, in 1946, of 1,923 
persons convicted of homicide only 4.6 percent were given death sentences. 
As indicated, however, homicide is not synonymous with murder and perhaps 
not more than one-tenth of the persons committed to prison for homicide 
have been found guilty of premeditated murder. : 

The uncertainty of the death penalty also is indicated by the fact that 
many of the persons sentenced to death are not executed. Of those persons 
sentenced to death for murder in the courts of 25 states during the period 
1933-1939, 80 percent were executed; during the period 1940-1945, 81 
percent were executed.** Of the 101 persons convicted of first degree murder 
between 1900 and 1959 in Massachusetts, which had a mandatory death 
penalty until 1951, 65 were executed, 35 were given life imprisonment, and 
one committed suicide.*? In Texas in the period 1924-1952, 21 percent 
of the death sentences for murder, 7 percent of the death sentences for 
tape, and 63 percent of the death sentences for armed robbery were com- 
muted to life imprisonment.** While it is clear that imprisonment is not a 
completely certain penalty, it is clear, also, that the death penalty is not a 
certain penalty until it is actually executed. 


3R., T. Bye, Capital Punishment in the United States (Philadelphia: The Committee 
on Philanthropic Labor of Philadelphia Yearly Meeting of Friends, 1919), pp. 47 f. 

* Herbert B. Ehrmann, “The Death Penalty and the Administration of Justice,” Annals 
Tee American Academy of Political and Social Science, 284: 73-84, November, 

% Frank E. Hartung, On Capital Punishment, Detroit: Wayne University Department 
of Sociology and Anthropology, 1951, p. 22. 

36 Schuessler, op. cit. 

57 Special Commission to Investigate and Study the Abolition of the Death Penalty 
in Capital Cases, Report and Recommendations (Commonwealth of Massachusetts, House 
Document No. 2575, December 30, 1958), p. 29. 

38 G, I. Giardini and R. G. Farrow, “The Paroling of Capital Offenders,” Annals 
of the American Academy of Political and Social Science, 284:85-94, November, 
1952. 
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Schuessler devised an index of the certainty of the death penalty and 
showed that the relative occurrence of murder has a slight tendency to de- 
crease as the probability of execution increases. He. found that among the 
41 death-penalty states, those which executed the largest proportion of the 
persons convicted of homicide in the period 1937-1949 generally had the 
lowest homicide rates. However, the correlation coefficient of—.29 was not 
statistically significant. Nor did the homicide rate drop consistently as the 
tisk of execution increased. Also, he found that when a state executes a 
relatively large proportion of its murderers in one year, the homicide rate 
does not necessarily drop during the following year.*® 

3. The death penalty and financial economy. The death penalty often is 
defended on the ground that it is less expensive than life imprisonment. The 
per capita cost of imprisonment is perhaps $1000 per year, and the life term 
may amount to an average of twenty years, making a total of $20,000. If 
it is true that an execution costs less than this, the demand for execution 
would apply equally well to the non-criminal insane, to the feeble-minded, 
and to criminals who have committed offenses less serious than murder; for 
execution of such persons also would be cheaper than their maintenance in 
an institution. But there is some doubt as to whether execution actually is 
cheaper than imprisonment. First, the trials of death penalty cases are 
ordinarily much longer than trials of other cases. Often as many as 1,000 
jurors are examined before 12 can be chosen, and a year or more intervenes 
between arrest and sentence.*° Second, although the maintenance cost per 
prisoner may be high, this does not mean that it would increase appreciably 
if those now executed were committed to prisons. Third, in considering 
costs of executions, the expenditures for death houses and for the closer 
custody which must be maintained are usually not computed. 

4. The irreparability of error with the death penalty. Those who advocate 
capital punishment consider wrongful conviction as only a remote possibility. 
But although most mistakes are prevented by the judicial system or by 
executive clemency, some occur, due to mistaken identification, inadequate 
circumstantial evidence, framed and simulated evidence, perjury, unreliable 
expert evidence, overlooking and suppressing of evidence, and benceselye 
zeal on the part of investigators and prosecutors“? Lawes has pointed out 
that between 1889 and 1927, 50 (12.3 percent) of the 406 persons sent 
to Sing Sing for execution were found, upon reconsideration, to have 


3 Op. cit. See also Leonard D. Savitz, “A Study in Capital Punishment,” Journal of 
Criminal Law and Criminology, 49: 338-341, November-December, 1958. 


49 Cf, Ehrmann, op. cit. y ; j 
“ Charles E. O’Hara and James W. Osterburg, “Some Miscarriages Of Justice Analyzed 


in the Light of Criminalistics,”" Chapter 47 of An Introduction to Criminalistics (New York: 
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been sentenced in error.‘ Hartung found that in Michigan, which does 
not have the death penalty, judges and juries erred in 10,9 percent 
of 759 life imprisonment convictions for murder in the first degree in 
1942-1951.48 

In general, the available data do not favor the justifications which have 
been given for the death penalty. Very few persons who have studied the 
data carefully advocate the death penalty. It is doubtful, however, that the 
trend away from the death penalty during the last century has been due to 
rationalistic considerations. 

Yọ THEORIES OF PUNISHMENT. Our previous discussion has indicated 
that there has been no constant desire to make all criminals suffer and that 
the system used for inflicting suffering on those criminals considered as 
deserving of suffering has changed from time to time. The punitive reaction 
to law-breaking has not been present in all societies, the methods for im- 
plementing the punitive reaction which are predominant in some societies 
are not predominant in other societies, the extent to which official punitive 
Policies are carried out in practice varies from time to time even within a 
given society, and the rationale for punishment has taken many forms. A 
theory which precisely explains or accounts for all of these variations 
has not been developed. Preliminary attempts to account for at least 
some of the variations have been made, however, and the major 
cultural, psychoanalytic, and sociological explanations will be described 
briefly. 

1. Cultural consistency. One theory which partially accounts for the many 
Variations in the presence and implementation of the primitive reaction 
to law-breaking may be termed a theory of “cultural consistency.” The 
societal reactions to law-breaking and the methods used to implement or 
express that reaction show a general tendency to be consistent with other 
ways of behaving of the society. This may be observed in a number of ways. 
First, two centuries ago criminals were disemboweled, quartered, hung in 
chains, branded, pilloried, ducked, and in other ways tortured, mutilated, 
and shamed. These practices occurred in a culture in which physical suffering 
was regarded as the natural lot of mankind and in which the means of 
preventing pain were not well developed. Today safeguards against physical 
suffering have been provided in other fields; a policy of physical torture of 
criminals cannot be harmonized with the general interest in the reduction 
of suffering, and the reaction toward crime is away from the strictly punitive. 


“ Lewis E. Lawes, Twenty Thousand Years in Sing Sing (New York: R. Long and R. R. 
Smith, 1932), pp. 146-147, 156. 

Hartung, op. cit. See also Otto Pollak, “The Errors of Justice,” Annals of the American 
Academy of Political and Social Science, 284: 115-123, November, 1952; and Jerome 
Frank and Barbara Frank, Not Guilty (New York: Doubleday, 1957). 
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Second, the price system developed during the modern period, and the 
methods of punishment have developed somewhat consistently with the 
price system. Hence, perhaps, came the monetary implications in such 
phrases as “debt to society” and “‘pay the price.” Just as a price is assumed 
to bear a constant relation to a commodity, so, it was assumed, the penalty 
should bear a constant relation to the crime. The aim was “‘to let the punish- 
ment fit the crime.” The classical economists insisted that reward should 
be commensurate with service; the classical criminologists concluded that 
punishment should be commensurate with disservice or crime. Third, the 
ideal of uniformity in the treatment of offenders was stated about the time 
of the French Revolution when democracy meant the equality of all classes. 
Democracy has been re-interpreted since that time and the policy of uniform 
penalties has been similarly modified. Again, uniformity developed at the 
time when one cure was used by physicians for all kinds of diseases and 
all kinds of patients. Fourth, individualization in medical treatment has 
developed during the last two centuries and with it individualization in 
penal treatment. The positive school, which at first was a biological school, 
insisted that criminals, like patients, differ and that the offender rather 
than the offense should be the object of attention. The general trend at the 
present is toward the individualization which the positive school outlined. 
If this policy of individualization tends to result in a uniform reaction to 
criminality, it is a uniformity of reaction to all criminals who are similar 
in type of personality or in situation rather than uniformity based on the 
type of crime committed. It is a uniformity like that in medicine. Fifth, 
only a few generations ago punishment was emphasized in the home, school, 
and the church and, necessarily, the treatment of offenders by the state was 
consistent. When the penal methods were generally abandoned by the home, 
school, and church, it became difficult for the state to continue exercising 
penal policies successfully. Now the offender often gets more support and 
the state less support when the official reaction is severely punitive. Finally, 
the penalties tend to be more certain and severe for acts which endanger 
the values which are highly regarded, and these values change.** Perhaps 
it is for this reason that in several states at present the minimum 
official penalty for bribing an athlete is greater than for robbery with a 
gun, f 

Somewhat more specifically, two general changes in the method of im- 
plementing the punitive reaction have taken place in the last few centuries, 
and they seem to be correlated : imprisonment has been used more frequently, 
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physical torture and death less frequently. The explanation for this decrease 
in the use of the methods of torture and killing and for the substitution 
of imprisonment is not entirely clear, but certain elements of the explanation 
stand out. 

First, negatively, imprisonment on extensive scale was practically im- 
possible in the earlier period. No institutions secure enough for imprisonment 
for large numbers of people had been constructed, and the difficulty of 
building such institutions made their development impractical. More im- 
portant, with the many wars, the changes in control, and the lack of police 
and other guardians, such institutions, even if constructed, would have been 
relatively useless; it was necessary for social life to become more settled 
before imprisonment could become a general policy. 

Second, more positively, a greater appreciation of freedom developed in 
the modern period, and restriction of freedom came to be regarded as suffer- 
ing. During the medieval period, with the intense interest in theology, 
suffering could be imposed by excommunication. Similarly, during the 
modern period, with the interest in democracy and freedom, the loss of 
freedom means more than it did previously. In the earlier period prisoners 
of war and religious prisoners were ordinarily confined in castles, and the 
life of one imprisoned for crime would not have been significantly different 
from the life of many persons who had not committed crimes. Many castles 
of the time were no more pleasant than the prisons; in fact may castles 
were turned into prisons and then later used as castles again. Because of 
the increased valuation of freedom, the loss of freedom has come to be 
regarded as sufficiently punitive for the worst criminals. 

Third, labor power has been appreciated more in the recent period. 
Imprisonment developed at about the time of the waning of the slave labor 
system. Because of the higher valuation of labor power, it became necessary 
to conserve it instead of destroying it by death or mutilations. Life became 
valuable. 

Finally, the more brutal punishments flourished at a time when the social 
distance between those who imposed the punishment and those who suffered 
it was very great. The situation changed in this respect in the modern period 
by the development of democracy and the means of communication. Demo- 
cracy was important in this way because it meant that the control was 
secured by persons who had much the same experiences as the defendants; 
one was tried by his peers who understood his situation and looked upon 
him as a human being like themselves. The development of the means of 
communication was important because it brought about an increasing 
number of contacts between those who committed crimes and others. This 
enabled a larger proportion of the population to appreciate the situation 
of those who committed offenses, so that the imposition of pain or suffering 
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was no longer similar to the injury of an animal or of a foreign enemy but 
was the injury of another human being like themselves. Although limitations 
were imposed by color of skin and other differentiae, contacts that were 
frequent and intimate increased, with the result of greater understanding 
and a keener sympathy for criminals. 

2. The scape-goat theory. Psychoanalysts have advanced a theory which 
correlates the many variations in the punitive reaction with variations in 
the alternative systems for satisfying aggressive and libidinal instincts. The 
general notion is that these instincts must be expressed in some fashion 
and that the criminal serves as a scape-goat for their legitimate expression. 
Thus, it is maintained that in punishing criminals society expresses the same 
urges which are expressed, among criminals, in committing crime. 

One form of this theory holds that the urge to punish criminals is closely 
related to sexuality and that the variations in the punitive reaction to law- 
breaking tend to follow the variations in social prohibitions against sexual 
behavior. In societies in which sex taboos are few and lax, punishment is 
absent or lenient; in periods when sex and sexuality are loudly declaimed, 
punishment is frequent, open, and severe; in periods when sex becomes 
more suppressed as a topic of public discussion punishment is suppressed 
or hidden. One author accounts for variations in the methods of imple- 
menting the punitive reaction in terms of the suppression of a rather fixed 
amount of libidinal “urge” which is assumed to be present in the human 
organism. It is his contention that in the recent period the punitive reaction 
to law-breaking is as prevalent as it was in the period when corporal and 
capital punishments were most popular but that the method of punishment 
has merely gone underground. Thus, we no longer openly whip or torture 
criminals but, instead, torture them hiddenly, behind prison walls.‘* 

A more popular version of this theory deals more directly with aggression. 
Again, the essential notion is that the human organism, because of un- 
conscious conflicts, contains a fixed amount of aggression, which must be 
expressed. It may be expressed in criminality, it may be expressed in punish- 
ment of criminals, or it may be expressed in other ways. Variations in the 
punitive reaction to crime, then, would depend upon the availability of 
alternative outlets for aggressions. The reverse is also thought to be true: 
limitations on the expression of aggression through punishment of law- 
breakers would result in the expression of aggression in other ways, perhaps 
in criminality itself. It has been intimated that the First World War (ag- 
gression) was a substitute for punitive aggression against criminals. That 
is, the punitive reaction of aggression could not be expressed during the 
period just prior to the war, but since the aggression had to be expressed, 
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enemies, rather than criminals, became the scape-goat.‘® Hence, it is 
concluded that societies need criminals for emotional reasons, and they 
organize the fight against them in such a way that crime is actually main- 
tained.*? 

Punishment of criminals, then, is considered a system for sublimation of 
aggressive tendencies; persons who are aggressive secure satisfaction in the 
punishment inflicted, and this satisfaction is socially proper. In this way, 
many persons can avoid illegal aggressions, just as they avoid them by other 
kinds of sublimation.‘® The analogy here is with the psychoanalytic theory 
of the development of the individual. Society is considered to have advanced 
through the same three stages as are assumed to be present in the psycho- 
logical development of the human organism. First, there was in social life 
a stage in which there was free expression of the instincts of sexuality and 
aggressiveness, and this was the period of no punishment. Next, the expression 
of the instincts was repressed and, hence, the instincts obtained their outlet 
in superego activities, directed against their original form; this was the 
period of severe and open punishments. In the third stage there has been 
a further degres of repression, and an open expression of the libidinal 
and aggressive instincts is no longer tolerated, even in the indirect or symbolic 
form of punishment. Just as the libidinal and aggressive instincts are said 
to be repressed and hidden in the unconscious of the individual, the societal 
expression of such instincts is repressed and hidden behind prison walls. 
“Inside the prison—the objective equivalent of the unconscious—the same 
process [instinctual expression] goes on unseen by consciousness and in- 
accessible to ego-interference.”4* 

3. Social structure theories. A few social scientists, largely European, 
have attempted to relate the many variations in the punitive reaction and 
its expression and implementation to variations in social structure. The 
variations have been accounted for by the availability of labor supply, the 
presence of the lower middle class, the division of labor, and social dis- 
organization. 

(a) Punishment and economic conditions. One theory of punishment is 
analogous to, or a part of, the economic theory of crime causation. The 
general notion is that both the punitive reaction itself and the specific methods 
of implementing that reaction are very much affected, if not determined, by 
the general economic conditions of the society. Rusche, for example, has 
Sane Reiwald, Society and Its Criminals (New York: International Universities Press, 

sr lüd, p. 235. 

48 F, Alexander and H. Staub, The Criminal, the Judge, and the Public, Revised Edition 
(Glencoe: The Free Press, 1956), pp. 213-223; Robert Kann, “Criminal Law and Ag- 
gression,” Psychoanalytic Review, 28 : 384-406, July, 1941. 

49 Berg, op. cit. 


Punitive Policies and Social Structure 303 


advanced the thesis that the primary determinant of the societal reaction 
to crime is the condition of the labor market.5° He contends that when the 
labor market is glutted and labor therefore cheap the reaction to law- 
breaking tends to be punitive, but when the labor supply is scarce and 
labor therefore at a premium the reaction becomes non-punitive. Also, the 
methods of implementing the punitive reaction are thought to vary with the 
condition of the labor market. For instance, it is observed that the galleys 
were substituted for corporal and capital punishment when it was necessary 
to secure men for rowing, that the workhouse developed when the state did 
not have sufficient labor, that transportation began as a means of providing 
labor for the colonies and stopped because of increased demand for labor 
at home, that solitary confinement was abandoned because under that 
system the labor of the prisoners could not be utilized, and that fines de- 
veloped as revenue measures.* 

The basic assumption in this theory is that crime is a lower-class phe- 
nomenon and that the societal reaction is a phenomenon of the upper 
classes, who have political power. When economic conditions are poor and 
the labor market is glutted the upper classes impose severe punishments 
upon the Jower classes; but when the economic need of the upper classes for 
labor cannot be satisfied they impose few and mild punishments. Actually, 
the theory breaks down into two arguments, the second of which is as 
follows: When economic conditions are good there is no economic need to 
commit crime and the crime rate is low, but when there is widespread un- 
employment the temptation to commit crime is great. If, the upper classes 
believe, in times of unemployment criminals can illegally obtain economic 
necessities in exchange for mild punishments the crime rate will be high. 
Therefore, the upper classes impose severe penalties in order to counteract 
the temptations of the lower classes. 

When the two arguments are put together, the formula takes the following 
form: When poverty increases crime increases and, also, the labor market 
is glutted; and when crime increases and the labor market is glutted the 
societal reaction to crime is punitive rather than non-punitive. Whether 
it is the crime rate or the condition of the labor market which determines 
the societal reaction, then, is not clear. However, most economic determinists 
-are not concerned with this lack of clarity, for it is their contention that 
it is general economic conditions which determine both crime and un- 
employment rates and, thereby, determine the societal reaction to crime and 
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the means used to implement that reaction. The studies of the crime rate 
in relation to business cycles throw much doubt upon this assumed relation- 
ship between economic conditions, crime, and punishment.** 

(b) Punishment and the middle class. Another theory of punishment 
relates variations in the punitive reaction to the presence or absence of the 
lower middle class. The chief proponent of this theory, however, uses the 
term “middle class” in a sense uncommon in the United States, and also 
there is some doubt as to whether he is considering the middle class or 


something else. The theory is summarized in the following statement. 


The disinterested tendency to inflict punishment is a distinctive characteristic of the 
lower middle class, that is, of a social class living under conditions which force its members 
to an extraordinary high degree of self-restraint and subject them to much frustration of 
natural desires.** 


This statement actually has three component parts: (i) The punitive reaction 
to law-breaking (“the disinterested tendency to inflict punishment”) grows 
out of the moral indignation of the public; it does not grow out of the 
indignation of the person who has been injured by a crime. (ii) Moral in- 
dignation is found almost exclusively in the lower middle class and is the 
product of their self-imposed frustration. (iii) The punitive reaction increases 
in frequency and severity when the lower middle class is in control and 
decreases when the lower middle class decreases in power. 

In connection with the second point, moral indignation, which is the 
emotion behind the disinterested tendency to inflict punishment and is a 
kind of disguised envy, is assumed to be caused by a repression of natural 
desires. The natural desires of lower middle class persons are repressed, the 
members of the class are morally indignant when crime occurs, and lower 
middle class persons react punitively to law-breaking. In this view, the 
theory is not a social structure theory but, instead, a variation of the scape- 
goat theory. 

However, in connection with the third point it is argued that even if the 
above psychological interpretation is omitted, a correlation between the 
presence of the lower middle class and the frequency and severity of the 
punitive reaction to law-breaking still can be observed. At least the literature 
suggests that the punitive reaction has always been popular in that social 
class, which may be loosely described as the “petit bourgeoisie,” and that 
it does not prevail in communities where this social class is of little signi- 
ficance. The punitive reaction to crime is said to have been absent among 
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the Teutons, the Chinese, the Hindus, and among primitive groups, which 
had no class of this kind. Among the Israelites, the punitive reaction did 
develop strongly, but not until a social class comparable to the lower middle 
class in modern Europe had grown influential.** 

One difficulty with this suggestive theory is the lack of precision in the 
definition of the lower middle class. Ranulf does not define this term precisely» 
and consequently it is not possible to appraise the theory. Probably what 
he means by “middle-class psychology” is similar to what is meant by 
“Puritanism” or “Victorianism.” If this is true, then recent variations in 
the punitive reaction and the methods of implementing it could be related 
to the rise of the Protestant ethic, in much the same way that Max Weber 
linked the rise of the spirit of capitalism to the Protestant ethic. The 
development of an appreciation of the value of labor was shown by Weber 
to be correlated with the rise of Protestantism, especially Calvinism, and it 
is not inconceivable that the workhouses and other systems for utilizing the 
labor of criminals developed along with Calvinism, which emphasized the 
spiritual value of labor. 

(c) Punishment and the division of labor. Durkheim attributed the fluc- 
tuations in the punitive reaction to changes in the division of labor of society. 
His theory may be stated briefly in three propositions. (i) Offenses which 
attack the collective values of a society elicit more severe punitive reactions 
than those which attack individual values. Such offenses are treason, heresy, 
or crimes in which force is used. (ii) Punishments for crime are ordered by 
tribunals made up of all the people or of only a select number, and they 
are imposed primarily for the purpose of re-enforcing the collective values, 
not for vengeance, intimidation, or reformation. “We must not say that an 
action shocks the common conscience because it is criminal, but rather 
that it is criminal because it shocks the common conscience.”** (iii) As the 
principle of social organization changes from mechanical solidarity to organic 
solidarity the punitive reaction to law-breaking tends to disappear and in 
its place is substituted restitution and reparations. 

The final proposition is the one used to account for many of the variations 
in the punitive reaction to crime. The type of societal reaction to crime is 
determined by the social structure, and the important aspect of the social 
structure is the complexity of the division of labor. When a society has 
mechanical solidarity, a solidarity based not upon division of labor but 


upon similarity of behavior and attitudes, the reaction to legal wrongs is 
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punitive. This punitive reaction is formalized in the criminal law. But in 
societies in which the solidarity is organic, a solidarity based upon speciali- 
zation or division of labor, then the reaction is non-punitive, for the desire 
is to return things to the condition they were in before the offense. However, 
society in this case is not merely a sort of third-party arbitrator, intervening 
to compromise disputes between individuals, but applies general and tra- 
ditional rules of law to particular cases. This non-punitive restitutive reaction 
is formalized in the rules of civil law, procedural law, administrative law, 
and constitutional law. Since organic solidarity is becoming more and more 
the essential characteristic of the social structure of modern societies, re- 
pressive law and the punitive reaction is decreasing in use, and the restitutive 
law and non-punitive reaction is increasing in frequency. 

(d) Punishment and social disorganization. Another theory which attempts 
to account for many of the variations in the punitive reaction is stated in 
terms of the heterogeneity of societies. In general, the notion is that in 
homogeneous societies the punitive reaction is infrequent and mild, while 
in heterogeneous societies it is frequent and severe. While heterogencity 
does not necessarily imply social disorganization, heterogeneous societies 
are often considered as being in a condition of social disorganization, and 
homogeneous societies are considered as organized. 

Sorokin has stated a “social disorganization” theory which is somewhat 
consistent with Rusche’s theory and somewhat inconsistent with Durkheim’s 
theory.*’ He refers to variations in the “‘ethico-juridical heterogeneity and 
antagonism” of social groups, and argues that whenever this heterogeneity 
increases, whatever the reason for the increase, the frequency as well as 
the severity of the punitive reaction to law-breaking increases. The greater 
the increase in the heterogeneity and antagonism, the greater is the increase 
in the punitive reaction, as formalized in the imposition of punishments 
by one part of the group upon the other.** The ethico-juridical heterogeneity 
and antagonism is increased by social crises, including the economic.®* 

In simple statement, this theory is that the quantity and severity of punish- 
ments tend to vary directly with the heterogeneity and antagonism within 
a society. When a society has homogeneous morality, violations of that 
morality are infrequent, they do not greatly endanger the group, and the 
societal reaction to them is essentially non-punitive. But when this network 
of social relations is broken up and there is an increase in moral and legal 
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heterogeneity, a condition which may be called social disorganization, the 
societal reaction to violations becomes punitive. 

The evidence advanced in support of this explanation of variations in the 
punitive reaction is largely the fluctuations of the reaction in periods of 
revolution, when heterogeneity increases and the punitive reaction increases. 
Following the revolution, heterogeneity decreases and the punitive reaction 
decreases. In periods of revolution the use of death penalties, imprison- 
ments, banishment, transportation, confiscation of property, and all other 
methods of implementing the punitive reaction increases enormously. For 
example, in Russia the number of executions averaged about 10 to 20 per 
year in the years 1880-1905, during the revolution of 1905-1907 they were 
up to about 500 per year, and even to about 1300 in 1908, thereafter drop- 
ping to about 100.*° The same is true in most other revolutions.” 

These theories are all based on the assumption that certain characteristics 
of the general culture or social structure determine the general way that 
criminality is handled in a society. While this assumption is undoubtedly 
correct, none of the theories specify the process by which certain social con- 
ditions produce the societal reactions. For example, the cultural consistency 
theory does not indicate how culture “works” to change the reactions to 
crime and criminality, just as the economic determinism theory of crime 
causation does not indicate how poverty “works” to produce criminality in 
individuals. On another theoretical level, the process by which persons 
learn to react differentially to crime could be studied, and the punitive or 
non-punitive reaction of an individual could be considered the product of 
his prior associations with punitive and non-punitive behavior patterns. One 
learns to react punitively or in some other way just as he learns to speak 
English, German, or Japanese. It could be maintained, then, that the “‘so- 
cietal” reactions to crime represent a summation of or compromise between 
learned individual reactions to crime. This application of the differential 
association principle would place the emphasis upon the study of the process 
by which societal reactions to criminality change; it would supplement the 
theories outlined, and it would not necessarily contradict any of them. 
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¡Chapter Sixteen 


The Treatment of Criminals 


I. FARLIER societies there were few alternatives to the punitive reaction, 
so that usually criminals either were punished or nothing was done to 
them. At the present, however, when the punitive reaction decreases, a 
“treatment” reaction usually increases. While in some cases there still is 
no positive alternative to the punitive reaction, the trend during the last 
century has been toward a societal reaction in which the criminal is treated 
rather than punished. The personality of the offender and the whole social 
situation in which he became a criminal is studied and, by means of know- 
ledge thus secured, the criminal’s behavior is modified and controlled. 
This reaction is; by analogy with medicine and social science, considered 
scientific. Rather than being based upon antagonism, the treatment reaction 
is assumed to be unemotional. Actually, it is an emotional process involving 
sympathy, hatred, and other emotions all welded into a consistent working 
method. The reaction is based on the conviction that the criminal can be 
changed in practically any direction desired by the group and can acquire 
any attitude. A positive or constructive program is implied, in contrast 
with the rather negative or neutral program of punishment, but if the 
criminal fails to respond to the constructive program by acquiring anti- 
criminal attitudes, society protects itself from him by segregating him. 

If there is one key to understanding present-day practices in the control 
of crime it is the conflict between this treatment reaction and the punitive 
reaction. Most of the practices of all agencies whose responsibility it is to 
apprehend and care for criminals are affectéd by this conflict, whether or 
not the agencies have an official policy of treatment rather than punish- 
ment. One sanctioned reaction to crime is hostility, with insistence that 
the criminal be made to suffer. Every criminal law must contain a penalty, 
and almost everyone convicted of violating the law must be at least threatened 
with punishment. As we have seen, the suffering is justified in various ways: 
yengeance, retribution, deterrence, reformation. The following statement 
is a present-day reflection of the punitive reaction: 
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I warn you to stay unswerving to your task—that of standing by the man on the firing 
line—the practical, hard-headed, experienced honest policemen who have shown by their 
efforts that they, and they alone, know the answer to the crime problem. That answer can 
be summed up in one sentence—adequate detection, swift apprehension, and certain, 
unrelenting punishment. That is what the criminal fears. That is what he understands, and 
nothing else, and that fear is the only thing which will force him into the ranks of the law- 
abiding. There is no royal road to law enforcement. If we wait upon the medical quacks, 
the parole panderers, and the misguided sympathizers with habitual criminals to protect 
our lives and property from the criminal horde, then we must also resign ourselves to 
increasing violence, robbery, and sudden death.* 


The other approved reaction is one of inquiry designed to secure com- 
prehension of criminal behavior and to work out methods of control based 
on this comprehension. Suffering may be necessary in the process of control 
through treatment, but the suffering is incidental, not a direct aim of the 
process. This second reaction is now most evident in the juvenile court 
procedure, and it is slowly being extended into the criminal courts, prisons, 
and reformatories, and the systems of probation and parole. It is reflected 
in the following statement: 


Imprisonment and punishment do not present themselves as the proper methods of 
dealing with criminals. We have to treat them physically as sick people, which in every 
respect they are. It is no more reasonable to punish these individuals for behavior over 
which they have no control than it is to punish an individual for breathing through his 
mouth because of enlarged adenoids. . . . It is the hope of the more progressive elements 
in psychopathology and criminology that the guard and the jailer will be replaced by the 
nurse and the judge by the psychiatrists, whose sole attempt will be to treat and cure 
the individual instead of merely to punish him. Then and only then can we hope to 
lessen, even if not to entirely abolish, crime, the most costly burden that society has 


today.? 


It has been argued that these conflicting reactions could and should be 
combined, the idea being that punishment should be retained but that the 
pain should be inflicted in a spirit of love rather than hatred. Professor 
Mead, however, insisted that such a combination is logically impossible. 


The two attitudes, that of control of crime by the hostile procedure of the law, and 
that of control through comprehension of social and psychological conditions, cannot be 
combined. To understand is to forgive, and the social procedure seems to deny the very 


1J, Edgar Hoover, ‘‘Patriotism and the War Against Crime,” an address given before 
the annual convention of the Daughters of the American Revolution, Washington, D.C., 
April 23, 1936. Quoted by permission of Mr. Hoover. 

2 Benjamin Karpman, ‘‘Criminality, Insanity, and the Law,” Journal of Criminal Law 
and Criminology (Northwestern University School of Law), 39 :584-605, January-February, 
1949, Reprinted by permission of the publishers. See also John B. Waite, “Revenge Costs 


too Much,” Harper’s, 194:466-472, May, 1946. 
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responsibility which the law affirms, and, on the other hand, the pursuit by criminal justice 
inevitably awakens the hostile attitude in the offender and renders the attitude of mutual 
comprehension practically impossible.* 

According to this view, it is necessary either to retain punishment and 
abandon the effort to understand and treat criminality or abandon the 
punitive reaction and continue the effort to understand and treat crime. 
However, the implication of the theory of differential association is as 
follows: Crime in the generic sense, as well as an individual criminal act, must 
be understood in order to develop effective policies of control. The most 
important conditions in causing or preventing crime are the reactions of 
other persons toward criminal acts and toward criminals; the reactions 
which are most effective in preventing crime are expressions of antagonism 
and hostility, and those which are-most effective in causing crime are ex- 
pressions of appreciation. This principle, if found valid, may then support 
either punitive policies or more effective systems for expressing disappro- 
bation and may, in fact, even direct the expressions of hostility.* In that 
sense, it may be possible to combine the attitude of understanding crime 
in general and the attitude of hostility toward crime in general. Further- 
more, acts may remain as punishable by law even if the actual program 
for changing criminals is one of treatment. Most of the agencies for control 
of crime have found it necessary to effect a compromise, on a practical 
level, between the two reactions. 

Yọ TREATMENT AND THE STUDY OF CRIME CAUSATION. While the develop- 
ment of causal explanations of crime probably is more a part of than an 
explanation for the development of the treatment reaction, on a formal 
or theoretical level causal explanation of criminal behavior has greatly 
abetted at least the official use of the treatment reaction. In the eighteenth 
and early nineteenth centuries the will, assumed to be isolated from all 
other psychological processes and from social processes and conditions, 
was used as an explanation of behavior, both criminal and non-criminal. 
The Italian school of criminologists attempted a mechanistic explanation 
of crime, thereby denying the doctrine of the freedom of the will. Their 
explanation was not at all satisfactory, but it resulted in a demand that 
crime be regarded as any other natural phenomenon and dealt with as 
such. They denied the validity or efficiency of the punitive reaction. 

To that argument of the Italian school has been added the immense 
weight of authority in the last two generations. By many methods the 

3G. H. Mead, “The Psychology of Punitive Justice,” American Journal of Sociology, 
23:577-602, March, 1918. Reprinted by permission of the publishers. 

4 Cf. Johs Andenaes, “General Prevention—Illusion or Reality?” Journal of Criminal 
Law, Criminology and Police Science, 43 :176-198, July-August, 1952; and Lloyd W. 


McCorkle and Richard Korn, ‘‘Resocialization within Walls,” Annals of the American 
Academy of Political and Social Science, 293 :88-98, May, 1954. 
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cause of crime and the factors associated with crime are being isolated 
and investigated. With this development of a natural science point of view 
in regard to crime, it is logical and usual that the same conclusion should 
be reached regarding control that has been reached and applied in natural 
science: control by comprehension of the processes involved. The emphasis 
on feeble-mindedness, psychopathy, and differential association as explana- 
tions of crimes in recent years has undoubtedly helped establish the view 
that if criminals are to be reformed they should be studied, understood, and 
helped, or else segregated, rather than merely made to suffer. 

The actual effect of the development of theories of crime and criminality 
has, therefore, been to modify procedure in dealing with criminals. Nettler 
found that determinists are less likely than indeterminists to recommend 
disinterested punishment in response to deviations.’ It is logically possible 
for a determinist to favor the hostile, punitive reaction as a means of control, 
But since legal policies have been based on the doctrines of individual re- 
sponsibility and freedom of the will, the conclusion that those doctrines are not 
valid, at least for the large proportion of the criminal population, has created 
a great deal of controversy regarding official use of the punitive policies. 

However, criminological theory has also been greatly affected by changes 
in correctional practices. A bit at a time, the methods for implementing 
the treatment reaction have encroached on the methods used to implement 
the punitive reaction, and it has appeared that some of them apparently are 
no less successful than the punitive policies of earlier days. Then, in the 
effort to account for the success of the new methods, new criminological 
theory has been organized. So the development has been as follows: First, 
there were modifications in practice, which were not always recognized as 
in conflict with either the previous methods or theories; next, new theory 
was developed to support the new practices; finally, with the gradual increase 
in the popularity of the new theory, a deliberate attempt is being made 
to replace the punitive methods. This process is seen in the relationship 
between development of the juvenile court and changing ideas about de- 
linquency causation. With invention of the juvenile court, non-punitive 
methods to accompany the punitive methods of dealing with delinquents 
under the age of sixteen were introduced. New causal theories of delinquency 
developed, and they maintained, essentially, that delinquent behavior is a 
product of emotional maladjustments which can be modified only by the 

d by the juvenile court. It then was said that if 


non-punitive methods use 

16-year-old delinquents could be handled non-punitively, older persons could 

be similarly handled. Many persons now argue that the court would be more 

effective if the accompanying punitive methods were completely abolished. 
* Gwynn Nettler, “Cruelty, Dignity, and Determinism,” American Sociological Review, 

24:375-384, June, 1959. 
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Yp THE CONFLICT BETWEEN PUNITIVE AND TREATMENT REACTIONS. 
Because the punitive reaction is still very popular, many people assert that 
the fact that we are now using treatment methods in the juvenile courts, 
and to an increasing extent in the courts for adults, does not cast doubt 
upon the social utility of the punitive reaction but, on the contrary, that it 
provides evidence for the social utility of that reaction. They argue that 
we have an increasing amount of crime as a result of the shift toward the 
treatment reaction to crime. Actually, there is no available proof that the 
change toward treatment methods has either increased or decreased crime 
rates. It is just as logical to assert that crime rates are high because of the 
survival of the punitive reaction.* Although many of the arguments against 
treatment are mere reiterations of the justifications for punishment which 
were used when treatment was not an alternative, a more detailed considera- 
tion of some of the objections may assist in clarifying the general conflict. 

(1) It is asserted by those whose reaction to crime is punitive that the 
general public cannot be prevented from engaging in a general debauch 
of crime except by fear of punishment; we must keep punishment in order 
to deter from crime. The reply to this objection is that not all of the un- 
pleasantness and suffering will be removed even if the present form of 
punishment for criminals is completely abandoned. There will always be 
some stigma connected with crime, regardless of the official treatment of 
offenders. But the real reason for believing that the substitution of treat- 
ment for punishment would not result in a debauch of crime is that the 
control, after all, lies in the group pressure, the recognition and response 
secured by lawful conduct rather than the direct fear of punishment. Not 
the fear of legal penalties, as such, but the fear of loss of status in the group 
is the effective deterrent, But this is not really fear; what really occurs is 
that the person feels that doing a specified thing in violation of the group 
standard, which also happens to be in violation of the law, would not be 
in harmony with his personality, would lower him. It does not occur to 
him to do such a thing. He would feel uncomfortable in violating such a 
law and would secure no satisfaction from it. This is the principal method 
of control whether the conduct is tegulated by law or is not. One who 
would not think of breaking into a jewelry store and robbing a private 
merchant will smuggle jewelry into his country in violation of the law, or 
will violate the child-labor law or the tax law, or will engage in a lynching 
mob or in preventing a Negro from voting; his group does not regard such 
violations as beneath the dignity of one of its members. Regardless of the 
official methods of dealing with criminals we shall retain this method of 
control by group pressure. 


° See Donald R. Cressey, “The Nature and Effectiveness of Correctional Techniques,” 
Law and Contemporary Problems, 23:754-771, Autumn, 1958, 
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One of the weaknesses of the legal system at present is the dependence 
on the threat of punishment for the enforcement of the law. It is much 
more efficient to develop an attitude of appreciation of the values before 
the law is passed, and then perhaps the law will be unnecessary. Although 
society can emphasize the necessity for conformity by threatening to punish 
non-conformists, it is certainly possible to develop the attitudes of appre- 
ciation more effectively than has been done to date. Sweden’s Penal Code 
Commission has abandoned the word “punishment” and replaced it with 
a neutral word meaning, literally, “something that follows something.’’” 

(2) A second objection is that, if the criminal is not punished, the victim 
will take the law into his own hand and this will mean either self-redress 
or lynch-law. This assertion is based on the belief that there is an unalterable 
demand for vengeance which will be satisfied by illegal means if it is not 
satisfied by legal means, and it is consistent with the “scapegoat” theory 
described in the previous chapter. There is probably no one who would 
not demand vengeance under certain circumstances. In offenses involving 
the relations of whites and Negroes in the South, in certain horrible sex 
offenses, and in offenses involving the relations of different social classes, 
a rather general demand for vengeance may arise and the individual who 
takes the law into his own hands may receive the support of the group. But 
a very large proportion of crimes—probably more than 75 percent—arouse 
the resentment of no particular individual. And when resentment is aroused 
it is generally confined to a very small number of persons, and today their 
resentment is counteracted by other members of the group.® 

The vengeance reaction is quite certainly the product of social contacts 
and interactions. The difference between the crimes of Italian immigrants 
and their native-born offspring, studies of lynch mobs, and the fact that the 
treatment reaction exists all show this.” Even if an instinct of vengeance be 
admitted, the instinct certainly is not fixed in its method of expression. One 
may secure revenge by a blow with the fist, by spitting, by calling names, by 
shooting with a gun, by spreading calumny, by voting, and perhaps by bring- 
ing the offender to trial and assisting the state to use methods that will reform 
him. Some who now take the law into their own hands for the purpose of 
securing vengeance no doubt would be content to let the law take its course 
if they had confidence that the law would deal with the problem scientifically. 

(3) It is believed that the victim will be unwilling to testify or make 
complaint if he cannot see his opponent suffer; if there is no alternative 
to the treatment reaction he will take the loss and remain silent rather 


* Thorsten Sellin, The Protective Code: A Swedish Proposal (Stockholm: Department 
of Justice, 1957), p. 10. 

2 Cf. F. Znaniecki, Social Actions (New York: Farrar and Rinehart, 1936), p. 376. 

? See Alan Valentine, Vigilante Justice (New York: Reynal, 1956). 


316 Principles of Criminology 


than go to the trouble of court procedure that will yield him no satisfaction. 
Against this objection it may be stated, first, that if the treatment reaction 
were used alone the victim would still secure the satisfaction of seeing his 
aggressor put to the trouble of a trial and would secure the satisfaction of 
a conviction ; this would show that the public was on his side, would vindicate 
him, and would perhaps grant him all the satisfaction he wished. Second, 
he would secure satisfaction from the methods used in dealing with the 
offender, which might include permanent segregation. Third, at present when 
the punitive reaction occurs the friends of the criminal are certain to rally 
to his support in opposition to the hostile procedure of the law. If these 
friends had any reason to believe that the procedure was designed to improve 
the offender and would have some efficiency in this respect, they would be 
more inclined to assist in securing a conviction for his own good.!° And 
finally, punishment of approximately 75 percent of the offenders does not 
give satisfaction to any private witness. For such offenses as drunkenness, 
Prostitution, violations of traffic regulations, and vagrancy the complaint 
is made by a public officer and the testimony furnished by the same officer 
and others subpoenaed to appear in court. If we can depend on public 
prosecutors in such cases, it is reasonable to believe that testimony can be 
secured in the other offenses in which personal feeling is involved somewhat 
more. 

(4) Another objection is that group solidarity and respect for the law, 
now developed by the punitive reaction, would decrease in the absence 
of this reaction."! As a matter of fact, group solidarity and respect for law 
can be developed in a great variety of other ways. They can be developed 
by collective action toward comprehending the causes of crime and con- 
trolling by means of knowledge thus obtained. The only thing needed is 
that something be presented on which the group can act collectively. Pursuit 
of the criminal might create social solidarity, but it also is created by collective 
action to cure disease, prevent catastrophes, save crops from insects, and 
other actions where comprehension and control, not punishment, are 
involved. 

In fact, it is doubtful whether at Present crime upsets the equilibrium of 
the group or promotes social solidarity through collective action. Punishment 
seldom restores the equilibrium of the group at present, because the equili- 
brium of the group is not much disturbed by crime. Crime is an impersonal 
event to be read about in the newspapers, and no direct collective reaction 
occurs. Also, when persons are protected against crime by insurance, the 
shock is taken from the crime and the burden is distributed over a period 


1° Cf. Austin L. Porterfield, “The Complainant in the Juvenile Court,” Soci ; 
Social Research, 28:171-181, January, 1944. pe e 
41 See Arnold W. Green, Sociology (New York: McGraw-Hill, 1952), p. 36. 
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of years in the premium paid to the insurance company.'* Even when the 
victim is not protected by insurance, he is generally willing to drop the 
case if he can secure restitution. The victim usually is interested only se- 
condarily in the offense against the peace and dignity of the society. In general, 
whole communities are seldom disturbed by crimes or by high crime rates, 
and when punishment is inflicted it has little effect on the community except 
in spectacular cases, 

As these opposing arguments show, punitive reactions and treatment 
reactions both are sanctioned ways of behaving in present-day society. 
Correctional procedures and programs, for that reason are not exclusively 
punitive nor exclusively treatment, even when they are formally set up 
to deal with criminals in one of the alternative ways. 

> LIMITATIONS OF PUNISHMENT. As the treatment reaction to law- 
breaking has become more popular, many arguments (again usually based 
on rather shaky empirical evidence) have been advanced in support of the 
general position that punishment is relatively ineffective as a reformative or 
deterrent device. It has been pointed out in this connection that punish- 
ment often has effects which are unanticipated, and that these effects are 
the opposite of those expected when the punishment was imposed. Thus, 
the general argument is that the treatment reaction should be substituted 
for the punitive reaction since it would not, at least to the same extent, 
produce these undesirable effects. The following are some of the types of 
unanticipated consequences produced by punishment: 

(1) Punishment often isolates the individual who is punished and makes 
him a confirmed enemy of society, and his influence may extend to other 
individuals. When the sole reaction is punitive, criminals are isolated from 
law-abiding groups, and neither understand nor are understood by thesé 
groups. Hatred of the criminal by society results in hatred of society by 
the criminal. In this respect, the behavior is much like war, which pro- 
duces a relatively complete isolation and dissociation of warring nations. 
When he is effectively ostracized, the criminal has only two alternatives: 
he may associate with other criminals, among whom he can find recogni- 
tion, prestige, and means of further criminality; or he may become dis- 
organized, psychopathic, or unstable. Our actual practice is to permit almost 
all criminals to return to society, in a physical sense, but to hold them off, 
make them keep their distance, segregate them in the midst of the ordinary 
community. Thus they are kept isolated from law-abiding groups. If they 
are to be turned into law-abiding citizens, they must be assimilated into 
society and treated as persons with the potential to be law-abiding citizens." 

1? See David Cort, “The Embezzler,” The Nation, 188: 339-342, April 18, 1959. 


1 See Donald R. Cressey, “Changing Criminals: The Application of the Theory of 
Differential Association,” American Journal of Sociology, 61: 116-120, September, 1955. 
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In present society this practice of making reformation difficult for serious 
offenders is perhaps the most important unintended consequence of punish- 
ment. The following quotations from autobiographies of criminals illustrate 
the attitudes which may be developed by punishment. 


The immediate and overwhelming impression of prison, and one that continued through 
my sentence and beyond, was the feeling of humiliation. This is the reality of prison, more 
even than the all-too-frequent physical brutality, the occasional sadism of prison personnel, 
or the hopeful but frustrated system of rehabilitation. More than anything else, I think, 
the convict is infuriated and discouraged by the planned indignities and degradation that 
are his lot from the moment he gets into the hands of the prison authorities. 


Everywhere I am catalogued as a social outcast, and am lawful prey for any officer of 
the law. All my relations with society impress me with the fact that I am outside the pale 
of decency. The language, manners, and acts of those who deal with me are voiced ina 
single monotonous accusation: “You are a bad man and we hate you.” I am slapped on 
the face by society. I am not human if I fail to hit back,?® 


I left prison with a feeling of bitterness and of hatred in my heart... . Almost every 
man with whom I came in contact while in prison expressed that same feeling. . . . He 
was “going to get even” and “make somebody pay” for his punishment and suffering. . . . 
The sense of being shut out by society from ail normal lines of activity simply served to 
intensify these instincts and increase their force.!* 


(2) Punishment develops caution. Probably a painful experience, such 
as being punished or being stung by bees, will make the actor “think twice” 
before he repeats the behavior. But, in the case of the bees, “thinking twice” 
may be a means of securing immunity from the bees while molesting them. 
The actor has been made cautious by the previous suffering, but not “re- 
formed.” Similarly, an unanticipated consequence of current systems for 
punishing criminals might be cautiousness, not reformation. 

For example, professional and organized criminals have great skill in 
the execution of their crimes and in addition take many precautions to 
provide in advance for immunity in case they are caught. The result is that 
twenty-five amateur shoplifters who have stolen little articles in stores are 
likely to be convicted in a court while one professional shoplifter who steals 
hundreds of times as much as all of these amateurs escapes conviction. The 


eres Hassler, Diary of a Self-Made Convict (Chicago: Henry Regnery, 1954), 
p. 177. 

48 J. P. Alexander, “The Philosophy of Punishment,” Journal of Criminal Law and 
Criminology, 13: 240-241, July-August, 1922, quoting a criminal of international tepu- 
tation, who had spent twenty-five years in jails and prisons. 

18 Anonymous, In the Clutch of Circumstances (New York: Appleton-Century, 1922), 
pp. 148 ff. Reprinted by permission of the publishers. 
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amateur criminal, however, in the course of a few punishments of this 
nature acquires skill, largely in the penal institutions. 

(3) Punishment creates other unanticipated attitudes. Even if some acts 
were known to be preventable by punishment, this prevention would not 
prove that punishment has promoted the social welfare. Whatever is ac- 
complished by preventing that specific act may be more than off-set by 
general attitudes produced by it.17 For instance, a child’s practice of lying 
might be stopped by punishment. But as a result, the child might come to 
fear the parent who inflicted the punishment, and be estranged or alienated. 
If the parent is to have great influence over the child, he must keep the 
confidence of the child, and the relation between them must be very intimate 
and friendly, especially at the time when the child begins to be away from 
home many hours a day. Similarly, if the prevention of a particular delin- 
quency results in loss of general control of the child, it is a doubtful gain. 
And thus the punitive reaction frequently creates other attitudes in criminals 
or in the public even when a particular crime is successfully forestalled— 
lack of respect for law, lack of patriotism, lack of willingness to sacrifice 
for the state, and lack of initiative. Perhaps the most serious Consequence of 
punishment to the offender is loss of self-respect. Real efficiency in dealing 
with criminals involves not only the stopping of specific violations of law but 
the accomplishment of this result without the loss of other social values. 

(4) Punishment often gives an offender high status. Among criminals, 
one’s standing is frequently promoted by punishment. At the Diagnostic 
Depot connected with the Illinois State Penitentiary system youthful offenders 
frequently request assignment to Stateville, the maximum-security institution, 
because such assignment will result in high status among their friends when 
they are released. They attempt to avoid assignment to Pontiac, where 
most youthful offenders are assigned, because incarceration in that institution 
does not bring the desired prestige. Schrag has shown that within prisons 
positions of leadership go to men convicted of serious offenses, such as 
robbery, and to men with long punitive sentences.1® 

(5) Punishment generally stops constructive efforts. If the group, in a 
spirit of hatred, inflicts punishment upon the offender, it generally sits back, 
after the penalty is inflicted, with a sigh of relief and with a feeling that the 
matter is now settled. But the situation remains, in general, just as it was 
before the punishment was inflicted. Such a punitive reaction may produce 
fear in the offender, but more than fear is required for an alteration of 


1? Kurt Lewin, Die Psychologische Situation bei Lohn und Strafe (Leipzig: S. Hirzel 
1931); Lucile Chase, “ Motivation of Young Children,” University of Iowa Studies in Child 
Welfare, Vol. V, No. 3, March, 1932. 

18 Clarence Schrag, “Leadership Among Prison Inmates,” American Sociological Review, 
19: 37-42, February, 1954. 
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character, personality, and behavior. Reformation involves not only a de 
termination to change one’s behavior, but a constructive process of organiz- 
ing or reorganizing behavior. One must have stimulations, patterns, sugges- 
tions, sentiments, and ideals presented to him. And the individual must 
develop his definitions and attitudes by practice, generally in a slow and 
gradual manner, in association with non-criminals. One must have an 
appreciation of the values which are conserved by the law, and this can be 
produced only by assimilating the culture of the group which passed the law, 
or, stated otherwise, only if the group which passed the law assimilates the 
criminal. The negative act of prohibiting a thing is not sufficient because it is 
not constructive and does not promote assimilation.1* 

Pb IMPLEMENTATION OF THE TREATMENT REACTION: INDIVIDUALIZATION. 
The official policy of individualized treatment for criminals developed out 
of the positive school’s arguments regarding the wisdom of attempting to 
impose uniform punishments on all persons violating a particular law. 
It was, and is, argued that policies calling for uniform punishments are as 
obviously ineffective as would be a policy calling for uniform treatment of 
all medical patients, no matter what their ailments. This led some persons 
to advocate that the type of punishment and the severity of punishment 
should be adapted to the individual offender; even today “individuali- 
zation” is sometimes used to refer to a system for imposing punishments. 
However, as the treatment reaction has increased in popularity, ‘‘individu- 
alization” has come to designate a treatment process in which the handling 
of each case of criminality includes expert diagnosis of individual problems 
and needs, expert prescription of therapy, and expert therapy—just as 
clinical medicine includes diagnosis, prescription, and therapy. This is by 
far the most common meaning of the term in modern correctional parlance. 
By “‘individualization,” then, is usually meant the general system for im- 
plementing the treatment reaction to law-breaking. Within this general sys- 
tem there are two major methods for administering treatment: case work 
on an individual or clinical basis, and case work on a group or situational 
basis. The methods are based upon different conceptions of the process by 
which criminality develops. 

1. The clinical method. In the early part of the present century the system 
of individualized treatment for criminals was based almost exclusively on 
the principle that criminality is a strictly individual disorder which can, 
therefore, be treated in a clinic, just as syphilis can be treated in a clinic. 
The principal argument for the clinical method, which once was synonymous 
with “individualization,” was that the processes of treating offenders should 
be analogous to the processes of treating medical patients. It was correctly 


1 Cf. R. L, Jenkins, “The Constructive Use of Punishment,” Mental Hygiene, 29: 
561-574, October, 1945. 
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pointed out that two or three centuries ago diseases were not differentiated 
from each other or explained as natural phenomena; blood-letting was 
almost the only treatment, varying in amount with the seriousness of the 
ailment. Since then the germ theory of disease and experimental methods 
have produced a great variety of treatment methods adapted to particular 
diseases. By analogy, until recently crime has been handled as sickness was 
handled two centuries ago—the methods of dealing with criminals consisted 
of imposing certain degrees of suffering upon them, depending upon their 
offense. The system of individualization was then introduced and this 
includes, first, an intensive study of the individual offender for the purpose 
of learning the cause of his criminality and, second, application of a program 
based on the knowledge of the offender and on knowledge previously 
secured regarding the effective methods of treating such cases. An entirely 
different program for each criminal was not implied, just as scientific treat- 
ment of diseases does not imply the use of an entirely different policy for 
each patient. Also, when there was no known system for successfully treating 
an offender’s difficulty he was to be segregated for the protection of 
society, just as dangerous psychotics are segregated for the protection of 
society. Furthermore, an attempt would be made to prevent criminality by 
methods based upon knowledge of crime causation, not by punitive methods 
alone. 

But in the clinical method this medical analogy was then carried to its 
logical extreme. Because the original arguments for individualization were 
based on an analogy with clinical medicine, the theory used in diagnosing 
and treating cases of criminality was also closely analogous to theories used 
in clinical medicine. That is, criminality was assumed to be treatable as an 
individual disorder independent of the offender’s social groups, the diagnoses 
were very similar to the actual diagnoses of various medical ailments of 
patients, and the recommendations for treatment were very similar to the 
actual medical prescriptions for clinical treatment. Even today this inter- 
pretation of the individualization system has great popularity among cor- 
rectional workers, a great many of whom assume that criminality is like 
disease. That is, they assume that some cases of criminality, like some diseases 
such as anemia, are entirely individual disorders, but that most cases of 
criminality are like the infectious diseases such as syphilis. While group 
contacts of certain kinds are necessary to individual cases of syphilis and to 
some individual cases of criminality, both ailments can be “cured” in a 
clinic, without reference to those groups, just as anemia can be cured in a 
clinic. Individual psychotherapy, as a system for reforming criminals, is 
perhaps the best example of a current treatment method based upon this 
assumption. Social case work has been greatly influenced by psychiatry, 
and as a result most of the “diagnoses” made by social workers attached 
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to courts, prisons, and other agencies dealing with criminals are made in 
clinical terms, just as are most of the diagnoses made by psychologists and 
psychiatrists. A diagnosis made in clinical terms will be followed, obviously, 
by clinical treatment of the individual.?° 

The following description of the method used in the New Jersey Home 
for Boys illustrates the clinical procedure. The assumption that the offender’s 
difficulty can be cleared up by treating it as an almost completely individual 
disorder is apparent. Although the statement was made in 1921, it indicates 
the official method of treatment used by most prisons and by many other 
agencies today.* 


First: We make a definite study of each boy when he enters the institution. This study 
extends over a period of several weeks and is conducted by trained people (psychiatrist, 
psychologist, director of education, etc.).... During the period of these examinations 
we secure from the Central Parole Bureau, probation officers and other sources, all the 
information possible about the ward’s earlier history, his home and community relations 
and other vital facts. 

Srconp: Once a week all of the people concerned with the examinations named in the 
last paragraph meet with the Superintendent for the purpose of comparing reports and 
consulting as to the best means of promoting the welfare of the ward while in the institution 
—this is called our Classification Meeting. 

TaD: We make a definite plan for the development and training of the boy. This 
plan, or parts of it, at least, are discussed with the boy. We try to secure his co-operation 
with us for his own development, with a definite purpose in his mind and ours of preparing 
him for a successful parole. Every boy’s case is reconsidered by the Classification Com- 
mittee within three months, and if the case presents unusual factors, it may be reconsidered 
several times. 

Fourtu: As time for his parole approaches, each boy’s case is taken up for pre-parole 
investigation. . . . Home investigations are made, employment and friendly counselors 
are secured; and the family prepared for the return of the boy. Sometimes the Central 
Parole Bureau has to prepare the neighborhood or move the family to a new locality, 
in order to further the interests of the boy.?? 


2. The group-relations method. The methods for implementing the punitive 
reaction were generally applied to the offender without regard for his re- 
lationships in social groups. He was assumed to have possessed the ability 
to refrain from criminality, regardless of the values of the groups in which 
he had membership. Similarly, the earlier treatment methods were applied 
to the criminal in isolation ; criminality was considered an individual disorder 
and in the treatment process little consideration was given to the offender’s 
group relations. Gradually, these treatment methods have been supplemented 


20 See Michael Hakeem, “A Critique of the Psychiatric Approach to Crime and Cor- 
rection,” Law and Contemporary Problems, 23: 650-682, Autumn, 1958. 

*1 See the discussion below, pp. 462-471. 

22 New Jersey, Report of State Home for Boys, 1921, pp. 19-20. 


The Treatment of Criminals 323 


by methods based on an alternative principle, namely that criminality is 
social in nature and, therefore, can be modified in individual cases only 
if the criminal’s relations with social groups are modified. The proponents 
of this principle have not abandoned the medical analogy which emphasized 
the importance of individualization in the treatment of criminals, but the 
analogy has not been extended to include the theory used in diagnosing, 
prescribing, and “treating.” Rather, they content, as is made explicit in the 
differential association theory, that persons become criminals principally 
because they have been relatively isolated from the culture of law-abiding 
groups, by reason of their residence, employment, codes, native capacities, 
or something else, or else have been in relatively frequent contact with a 
a rival criminal culture. Consequently they are lacking in the experiences, 
feelings, ideas, and attitudes out of which to construct a life organization 
that the law-abiding public will regard as desirable. Criminality, which 
is the product of this isolation from law-abiding culture, will not be overcome 
by more isolation. Assimilation of such culture can come only by contact. 
As early as 1868 Desprez stated the argument against isolation, with special 
reference to isolation of prisoners from each other , and from the 
public. 


Allisolation, even if voluntary, is bad. There is no idea more fallacious than that isolation 
from the world by prolonged imprisonment will produce moral meditations in the culprit 
which will be the source of his reformation. It is not sufficient to place a person between 
four walls in order to improve him. . . . How is it possible to hope or believe for a single 
moment that gross natures, uncultured and degraded, can find in themselves the force to 
condemn and sincerely detest their faults, and maintain a firm resolution during the years 
of detention, in the midst of all the elements of corruption, if the imprisonment is in 
common, or in apathy and despair, if the imprisonment is in cells?** 


In the group-relations method, then, diagnosis is directed at analysis of 
the criminal’s attitudes, motives, and rationalizations regarding criminality, 
with recognition that the character of these behaviors depends upon the 
kinds of groups in which the individual has memberships, with which he 
identifies himself, and to which he owes allegiance and loyalty. If the crimi- 
nality of an individual depends upon such group relations, then the pres- 
cription for “treatment” must be a prescription for modification of group 
relations.” As to the “treatment” itself, it is suggested that the group relations 
which support criminality cannot be directly modified in a clinic in the way 
that the condition of a person suffering from syphilis can be modified in 
aclinic; they can be modified only by providing the ‘criminal with new 


233E, Desprez, De l'abolition de l’emprisonment (Paris, E. Dentu, 1868), pp. 18-19. 
2 Cf. Dorwin Cartwright, “Achieving Change in People: Some Applications of Group 
Dynamics Theory,” Human Relations, 4: 381-392, 1951. 
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social relations or in some way changing the nature of present group 
relations.*5 

Numerous policies or programs arising in correctional work during the 
last one hundred years have been explicitly or implicitly based upon recog- 
nition of the necessity for modifying criminality by changing the social 
relationships of criminals. Among these are probation, which permits or 
assists the offender to come in contact with law-abiding groups instead of 
isolating him behind prison walls; education and self-government in prison, 
which are attempts to develop social interaction even while the prisoners are 
physically isolated; parole, which acts in the same way as probation; and 
various other efforts to assist the offender after release from prison to gain 
or regain contacts with law-abiding groups.** 

This method of implementing the treatment reaction by providing contact 
with the law-abiding culture is important, but it has two shortcomings. 
First, the presence of a cultural pattern does not necessarily result in its 
adoption. Acculturation comes only as the result of contact, but contact 
does not necessarily result in acculturation. All persons are in contact with 
law-abiding culture, and all persons are in contact with criminal culture. 
Something more than contact is needed. Anthropologists have shown that 
cultural patterns are diffused among preliterate groups, not radially from a 
center as the result of spatial proximity, but in selected paths as the result of 
receptivity to the new patterns. Long-continued contact with a culture pro- 
duces assimilation but it accomplishes this by affecting a large variety of 
elements of the culture. Immediate results in the reformation of an offender 
also require not only that the cultural pattern be present but also that the 
offender be made “receptive” to it.*? Second, offenders frequently find great 
difficulty in securing intimate contacts with law-abiding groups. A boy who 
has been in a reformatory may not feel at home in a club, and the other 
members of the club do not feel comfortable in his presence. Neighbors 
may openly display prejudice against persons convicted of law violation, 
and law enforcement officers, fearful that offenders will repeat their crimes 
or will contaminate law-abiding citizens instead of the reverse, may hound 
criminals until they move from respectable neighborhoods. Employers will 
not give them jobs and even if they do the employees may threaten to strike 
if the ex-convict is not dismissed. 

Yọ OBJECTIONS To INDIVIDUALIZATION. Certain objections have been 
raised to the general system of individualization, as opposed to the general 
system of fixed penalties. The first objection is that individualization, except 


* Cf. Donald R. Taft, “The Group and Community Organization Approach to Prison 
Administration,” Proceedings of the American Prison Association, 1942, pp. 275-284. 

2 Cressey, ‘The Nature and Effectiveness of Correctional Techniques,” op. cit. 

27 See the discussion in Chapter Twenty-nine, pp. 600-605. 
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to a limited degree, is financially impractical. This conclusion is based on 
the assumption that individualization means a separate caretaker and a 
separate program for each offender. This is, of course, incorrect. Also, 
while individualized treatment is expensive initially, the great initial cost can be 
offset by the reduction in recidivism and the consequent reduction in crime.?® 

A second objection is that criminal justice is discredited in the eyes of 
the public because of the inequalities in suffering which individualization 
produces. But the public does not have much confidence in the administration 
of justice, no matter what the system. Such confidence as does exist is largely 
a hold-over from the time when courts were supposed to have some con- 
nection with divinity. Real confidence must be based on a belief in the 
scientific efficiency of the courts. It is logically impossible to adjust penalties 
to crimes; therefore a system based on fixed penalties never can be made 
scientifically efficient. There is at least a possibility that criminal justice can 
be made scientifically efficient if it is adjusted to the individual offender, by 
a policy of individualization. The public seems to have more confidence at 
present in the juvenile courts and the specialized courts, in which the nearest 
approach to individualization is found, than in other types of courts. More- 
over, it is not true that the public demands fixed penalties; at least, the 
public is inconsistent in its reactions to crime, sometimes clamoring for 
severe fixed penalties, sometimes for individualized treatment. 

A third objection is that criminals feel that they are treated unjustly ; one 
burglar is placed on probation, another is held in prison for two years, 
another is held in prison for life. But the criminals who receive fixed punish- 
ments also feel that just such discriminations are made. And, because of 
the conflict between the punitive and treatment reactions, no well-organized 
method of adapting treatment to character, personality, and social situation 
actually is being used. Consequently criminals have difficulty in appreciating 
the policy of individualization. But criminals can understand and appreciate 
such a policy and can be made to see the fallacy of fixed penalties.?® 

A fourth objection is that individualization endangers personal rights. 
This is not true if the usual legal procedures and safeguards are retained 
and used in the process of determining whether the accused person is “guilty.” 
Some authorities recommend that the whole court system be replaced by 
boards of experts who would determine what should be done with persons 
accused of crime; this system certainly would endanger personal rights, 
such as the right to be tried by a jury, to confront witnesses, and so on. 
However, the individualization system can be used in the administration 

28 Cf. S. Queen, The Passing of the County Jail (Menasha, Wisconsin: Banta, 1920), 
pp. 142-153. The following discussion follows Queen’s arguments very closely. 

2 For a general analysis of this fallacy, see W. 1. Thomas and F. Znaniecki, The Polish 
bres, in Europe and America (Chicago: University of Chicago Press, 1927), Vol. I, 
p. 12. 
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of programs for offenders after they are found guilty, and in this system no 
personal rights are endangered. That is, acts can remain as punishable, and 
persons can be held accountable for the acts, even if punishments are rarely 
imposed. In the juvenile courts most procedural safeguards against injustices 
have been retained informally, although there has been considerable effort 
to abandon them officially.?° The criminal has no personal right to receive a 
fixed penalty, regardless of the conditions which produced his criminality. 
Rather he has a right to receive such assistance, regardless of his crime, as 
will enable him to adapt himself to law-abiding society, if this is possible. 
It is true, of course, that abuses are found in the system of individualization, 
but this is true, also, when penalties are fixed in advance. 

Yọ ConcLusion. Punishment has evident values, but they are limited 
and are offset by unanticipated consequences. Punitive methods of dealing 
with criminals, then, seem relatively inefficient. Because of this apparent 
inefficiency, regardless of the right of the state to punish or the fact that the 
criminal may deserve to suffer, the scientific procedure of individualization 
is slowly being substituted. 

This procedure includes an attempt to understand the forces and mecha- 
nisms in crime and criminality and the development of an efficient method 
of control on the basis of such understanding. Our knowledge of human 
behavior is extending rapidly, and the success of treatment methods also 
seems to be increasing. The treatment reaction is being extended to larger and 
larger groups of offenders, and the trend is toward a method of treatment which 
is based upon recognition of the importance of social relations to criminality. 

However, at present less than five percent of the 27,000 persons employed 
in prisons are directly concerned with administration of treatment or train- 
ing.*! We should not, therefore, assume that specific methods of treatment 
have been demonstrated to be superior to punishment, nor even that specific 
treatment methods have been utilized to any significant degree. There has 
been a widespread tendency to identify humanitarian handling of criminals 
with treatment of criminals and then to argue that this humanitarian handling 
is more effective in rehabilitating criminals than is less humane handling. 
There is no precise evidence on this point, principally because statistics on 
crime and recidivism rates are such that we cannot precisely measure the 
efficiency of various programs.** As McCorkle and Korn have said: 


It is the tragedy of modern correction that the impulse to help has been confused with 
treatment and seems to require defense as treatment. One of the more ironic difficulties 


30 See the discussion below, pp. 404-405, 

31 Alfred C. Schnur, “The New Penology: Fact or Fiction?” Journal of Criminal Law 
and Criminology, 49 : 331-334, November—December, 1958. 

32 See Donald R. Cressey, “‘The State of Criminal Statistics,” National Probation and 
Parole Association Journal, 3: 230-241, July, 1957. 


The Treatment of Criminals 327 


with this position is that when one makes “rehabilitation” the main justification for the 
humane handling of prisoners one has maneuvered oneself into a position potentially 
dangerous to the humanitarian viewpoint. What if humane treatment [i.e., ““handling”’] 
fails to rehabilitate—shall it then be abandoned? The isolated survivals of flogging and 
other “tough” techniques which still disgrace American penology remain to remind us 
that this is no mere academic question. The bleak fact is that just as the monstrous punish- 
ments of the eighteenth century failed to curtail crime, so the more humane handling of 
the twentieth century has equally failed to do so.” 
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Chapter Seventeen 


The Police System 


Nice HE HAS been detected, a criminal could become, successively, the 
contern of many agencies which are organized for the direction and imple- 
mentation of societal reactions to crime. Hypothetically, he could come into 
contact with, at least, the police system, the courts, the probation system, 
the prison system, and the parole system. However, most criminals do not 
participate in all the programs in the series. Many guilty persons are dis- 
charged by the police or courts, others succeed on probation and, conse- 
quently, do not come into contact with the prison system, others are sent 
to prison directly and have no contact with probation or parole agencies. 
In almost all instances, however, contact with the police system precedes 
contact with any subsequent agency or agencies. For this reason, and because 
in many cases contact with the police system is terminal, the police are in 
a strategic position with reference to the subsequent behavior of apprehended 
offenders. Implementation of a punitive reaction by the police undoubtedly 
will have important effects on the success of any subsequent attempts at 
treatment. Even if treatment methods are not used later, either because 
they are not available or because the guilty person does not encounter 
them, the methods used by the police in performing their functions will 
affect the probabilities for reformation or recidivism. In some instances 
police methods cause offenders to identify themselves with criminals and 
the underworld, and in other instances they cause them to abandon such 
criminal identifications as they may possess at the time of apprehension. 
The police also are in a strategic position with reference to crime causation, 
probably standing next to the family and other personal groups in im- 
portance. Among both criminals and non-criminals they frequently are 
personified as “the law,” and respect for law depends upon the behavior of 
the police more than on any other agents of the state. Most non-criminals 
have at least casual contact with the police, and in presenting anti-criminal 
behavior patterns to such persons or to apprehended offenders, the prestige 
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of the police is affected by their prior conduct and by their efficiency in 
performing their duties. 

Y COMPOSITION OF THE POLICE. The term “police” refers primarily to 
agents of the state whose function is the maintenance of law and order and 
especially the enforcement of the regular criminal code, Each governmental 
unit, under the American constitution, may have its own police force. The 
city has a municipal police force, the small town has a marshal, and the 
township has a constable. The county may have an organized uniformed 
police force but usually it has only a sheriff and deputies. States now employ 
approximately 10,000 uniformed police, some of whom are limited to traffic 
regulation. In 1945, there were about 130,000 uniformed police and about 
80,000 sheriffs, constables, marshals, and similar officers in the United 
States.1 In 1958, there were 1.8 police department employees for each 1000 
inhabitants of the 3,781 cities reporting to the F.B.I.* The police work of 
the federal government is centralized in the Federal Bureau of Investigation 
of the Department of Justice, but each federal department may have agents 
for enforcement of laws pertaining to it, including laws regarding the cur- 
rency, narcotic drugs, internal revenue customs, immigration, and post office. 
The state militia and the army and navy may perform police functions in 
emergencies. 

Two other types of agents are, however, included in the police system. 
The first of these is the private police. These are privately selected, privately 
financed, and privately controlled, although they are sometimes commis- 
sioned as public agents. A private industrial force, known as “the coal and 
iron police” existed in Pennsylvania for many years until prohibited by an 
act of 1935. Industrial corporations often organize private police forces 
because they feel that they are not fully protected by public police. In 1958, 
1,821 uniformed private police and an unknown number of private detectives 
were employed in Los Angeles, where the strength of the city police force 
was 4,428. At present the railroad police of the United States and Canada 
comprise the largest privately supported police organization in the world. 
Four hundred different railroads are represented, and more than 8,000 
persons hold commissions in more than 1,000 cities throughout the 48 states 
and Canada. The work of these railroad police is co-ordinated by a central 
agency.? Such police protect the traveling public against pick-pockets, 
confidence men, and sneak thieves, as well as protecting company property. 
Private detectives are also employed for the protection of race tracks, 
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exhibitions, conventions, banks, department stores, jewelry stores, and other 
places of business. Private police of these types include many efficient 
units which have caused no trouble in their communities. On the other 
hand, they include so many which have records of brutality, lawlessness, 
and corruption that many persons have a general antagonism toward the 
development of any private police system. 

The second type of special police consists of inspectors and examiners 
who are appointed by public authorities: game wardens, bank examiners, 
factory and dairy inspectors, and inspectors of weights and measures. The 
staffs of the Securities and Exchange Commission, the Federal Trade Com- 
mission, and analogous state and federal commissions perform police func- 
tions in relation to white-collar crimes. Broadly speaking, these special 
agents for the enforcement of trade regulations have been more efficient in 
law enforcement than have state and municipal agents. They are regarded 
with antagonism by many businessmen, who refer to the agents as “snoop- 
ers,” just as the regular uniformed police are regarded with antagonism by 
pickpockets and burglars.* 

Yọ CONFLICTS BETWEEN POLICE RESPONSIBILITY AND POWER. The American 
policeman is in a difficult position, for in order to do his work efficiently 
he must adopt more power than the law and the formal organization of 
his department permit. He is responsible for the enforcement of the criminal 
law and for the maintenance of order, yet he cannot meet these responsi- 
bilities under the power and authority granted him. At the same time, if 
he exceeds his authority in dealing with certain offenders he makes enemies 
and/or is subject to severe public criticism. He can safely exceed his legal 
authority only when he deals with people who are not powerful politically 
and who are, in one sense, helpless. Also, while he is expected to make 
crime dangerous for all, he also is expected to use discretion and to exercise 
certain judicial functions. He must not only know whether a certain act 
violates the law, but also whether it can be proved that the law has been 
violated. He must rigorously enforce the law, yet he also must determine 
whether a particular violation of law should be handled by warning or arrest, 
for the police are subject to informal rules which bar the arrest of some 
persons, and they are not expected to arrest everyone who is known to 
have violated a law. The courts would find it impossible to do their work 
if the police brought all cases into court, and the police would be in court 
so much of the time that the force would need to be enlarged enormously. 
Consequently, the police must judge and informally settle more cases than 
they take into court; but the processes by which such settlements are made 

“This chapter will be concerned with the work of the regular police and no further 
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are not within the scope of the policeman’s formal authority. There are 
numerous similar impediments to the performance of duties which the 
community ordinarily expects of the police. These include the assignment 
of administrative duties to the police, the law of arrest, antiquated legal 
systems, and political control of police activities. 

1, Administrative tasks. Many administrative tasks are being imposed 
upon the police. Some of these are concerned primarily with public order, 
as in the direction of traffic (including installation and maintenance of traffic 
lights and signals, designation of one-way streets and of zones), granting 
permits or licenses for taxicabs, taxi-drivers, and taxi-stands, parades, and 
similar activities, restraining crowds at fires, and aiding in emergencies. 
Other tasks also are only indirectly concerned with the repression and pre- 
vention of crime. They include licensing of amusement parks, dance halls, 
theaters, concealed weapons, property for advertising purposes, auctioneers, 
places for handling explosives, and also inspecting motion pictures, weights 
and measures, and a great variety of other places and activities. The laws 
which require licensing and inspection are increasing rapidly, and in many 
places the enforcement of these laws is imposed upon the police. The budgets 
and staffs of police departments, however, are not being increased pro- 
portionately, so that inefficiency is almost a necessity. The police must 
select the laws they will enforce. Suggestions have been made that the regular 
police should confine their activities to the enforcement of laws against 
serious crimes, and that separate organizations should be developed for 
dealing with ‘ morals,” traffic, and licensing and inspection. 

The public also has failed to recognize that the control of crime in modern 
times is extremely difficult and that it can be secured only by continuous, 
patient, effort. Such effort requires a large staff and expensive equipment. 
The development of modern means of transportation, the resulting mobility 
of peoples, and the contact of a great variety of nationalities in American 
cities have immensely increased the difficulties of control. People in a city 
are anonymous. Two generations ago criminals wore masks, but this practice 
occurs only infrequently today. The criminal is a stranger, and it is difficult 
to identify a stranger. The crowd on the city streets often facilitates escape. 
A professional burglar has stated that one block and around the corner 
in a city is as good as twenty miles in the country. Also, the very number 
of crimes impedes the solution of any one of them, yet the police are held 
responsible for the solution of all. In large cities a murder occurs, on the 
average, almost every day. A small, specialized homicide squad therefore 
has little time for study of a particular murder but must rush from one 
case to another. In England, on the other hand, where murders are less 
frequent, a specialized force can concentrate on one murder until it is 
solved. This difference probably would not be as significant if it were not for 
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the public pressure in the United States to solve spectacular crimes. The 
pressure is instigated by the newspapers, and they, more than any other 
agency, make it impossible for the existing police to develop a policy of 
consistent work. Yet at the same time the public is indignant when a police 
force has left administrative work undone to concentrate on spectacular crimes. 

2. The law of arrest. Arrests can be made on warrants, or written orders of 
the court, by anyone authorized to serve them. Upon application, a warrant 
may be obtained from a judge when the judge is convinced of the probability 
that a particular person is guilty of an offense. Under certain conditions,- 
both private citizens and police officers can arrest without a warrant. Private 
citizens without a warrant, however, have no authority to arrest for mis- 
demeanors, except in some states where they are allowed to arrest for a 
breach of peace committed in their presence. Officers can arrest for mis- 
demeanors without a warrant if the misdemeanor is committed in their 
presence. For felonies, in some states arrest by a private person without a 
warrant is not lawful unless the arresting person (a) has reasonable grounds 
for believing the arrestee is guilty and (b) the arrestee is guilty. In a greater 
number of states a private citizen may arrest for a felony if (a) he has rea- 
sonable grounds for believing the arrestee is guilty and (b) a felony has 
been committed. In about five other states, a private person has the same 
powers as police officers generally have in regard to felonies: he can arrest 
for a felony whenever (a) he has reasonable grounds for believing that a 
felony has been committed and (b) reasonable grounds for believing that 
the arrestee committed it.* Under common Jaw neither police officers nor 
private citizens could arrest for a felony without a warrant unless there were 
positive knowledge that a felony had been committed and there were reason- 
able grounds for believing that the arrestee was the guilty person. 

The law is frequently violated by the police in making arrests. Most police 
departments, for instance, have rules which authorize officers to make arrests 
on suspicion quite in opposition to the law. In many places pressure is 
placed on the patrolmen and specialized squads to secure a certain quota 
of arrests because a large number of arrests gives an appearance of efficiency. 
Probably most of the illegal arrests are designed to protect society, but 
some of them are a form of extortion and graft. In rural areas where officers 
are paid by fees—one fee for making an arrest, another for discharging 
a person from jail, etc.—the police are induced to make unjustifiable and 
illegal arrests in order to get the fees. In urban areas, many arrests also 
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are made for the purpose of enriching either the arresting officer or his 
department. Also, thousands of illegal arrests are made by urban police- 
men in “‘drag-net raids,” and in the arrests of drunk persons and vagrants, 
with unofficial release after several hours.” The latter is a philanthropic but 
inefficient way of protecting the community. The number of illegal arrests 
probably would be even greater if more of the suspects made it necessary 
for a police officer to make an actual arrest before taking them to the police 
station for questioning or investigation. Often the officer merely says, “You 
had better talk to the captain about this,” or “We had better take a ride 
down to the station,” rather than actually placing the suspected person 
under arrest, but in many cases the person in question believes that he is 
being arrested. 

The police are severely criticized for making illegal arrests, and they are 
subject to damage suits by the illegally detained persons. Yet they also are 
severely criticized for not arresting persons who apparently have violated 
the law. Under the law of arrest, if a thief were detained by a private citizen 
who saw him commit a misdemeanor and a policeman subsequently arrived 
on the scene and arrested the offender for the misdemeanor, the arrest 
probably would be illegal. But a policeman who did not arrest under such 
circumstances would be subject to severe criticisms, and it is not incon- 
ceivable that he would be accused of being in collusion with the offender. 
Persons charged with concealed weapons are frequently discharged from 
court on the ground that the officer had no reasonable ground for making 
an arrest; the fact that concealed weapons were found in the search sub- 
sequent to the arrest is of no legal importance, for such evidence is held 
to have been illegally secured and therefore might not be introduced in the 
court. However, an officer who did not take such a suspect to court probably 
would lose his position on the police force. In many other respects the law 
of arrest is not adequate for enforcing the criminal law and maintaining 
public order.*® 

3. Antiquated legal systems. Although the police are expected to control 
crime by enforcing the criminal law, thereby making crime dangerous, they 
are expected to do so within the framework of an antiquated system of 
criminal law and criminal procedure. Among students of the subject there 
is almost unanimous agreement that the criminal law and criminal procedure 
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are inadequate for the purpose of controlling crime and administering justice. 
Not only is the law of arrest inadequate, as indicated above, but the police 
are expected to enforce laws which are unenforceable. The police are not 
taken into consideration when laws are passed and have no official vote 
in the determination of legislative policies. Many of the rules of evidence 
are not adapted to modern conditions, and frustrated police see many 
criminals escape conviction because of this system. 

Moreover, the police are hampered by an antiquated system of local 
boundaries. In the area within 50 miles of the center of Chicago more than 
400 independent police forces are operating with no central control or 
organization. In Cook County alone there are 11,000 police employed as 
members of over 200 separate and uncoordinated agencies.” The result is 
a system of duplicating and conflicting efforts which is necessarily inefficient. 

Since the police are charged with the responsibility of controlling crime 
but are also thwarted in ther attempts to do so by the existing legal system, 
they often take it upon themselves to control by extralegal methods. For 
instance, the practice of wire-tapping by the Federal Bureau of Investigation 
has been justified by Director J. Edgar Hoover, who has stated, “I dare say 
the most violent critic of the FBI would urge the use of wire-tapping tech- 
niques if his child were kidnaped.’?° Similarly, when local boundaries 
hamper their efforts to control crime police ignore them, or they devise 
summary methods of extradition, whereby the police in one bailiwick simply 
shove captured criminals across the boundary line into the arms of the police 
in the bailiwick in which the crimes were committed. 

Also, violence which is not legally justified is used frequently at the time 
of arrest or between the arrest and the court hearing. When such violence, 
including protracted questioning and various “psychological” tortures, “is 
used to get confessions from suspected persons the Fifth, Sixth, and Four- 
teenth Amendments to the Constitution usually are violated. Those amend- 
ments safeguard the rights of suspected persons in courts and make it illegal 
for a state to deprive any citizen of life, liberty, or property “without due 
process of law.” The methods by which these constitutional safeguards are 
violated are usually referred to as the “third degree.” Third-degree practices 
are generally denied by police officials in their public statements, as might 
be expected, but in confidential conversations the policeman often will ask, 
“If you caught one member of a kidnaping gang and had no information 
about the other members of the gang, would you not be inclined to use 
violence in forcing him to identify the other members?” It is not likely that 

s JOEpR D. Lohman, Mid-Term Report (Chicago: Cook County Sheriff’s Office, 1956), 
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violence is used frequently on the organized criminals in those occupations 
which are systematically protected by the police or on professional thieves, 
unless such criminals attack the police. Ordinarily, the methods are used 
against powerless and rather inconspicuous persons. 

Many policemen and penologists argue that it is impossible for the police 
to get along without third-degree methods, and there is some evidence that 
many citizens approve of the milder forms of the third degree." Thirty-seven 
percent of the police officers questioned in one study believed that “roughing 
a man up” is justified if he has shown disrespect for the police and 19 per- 
cent believed that such violence is justified when the objective is to obtain 
information from the suspect.!* A police inspector in New York City has 
said, “There is more law at the end of a policeman’s night stick than ina 
decision of the Supreme Court,” and a police captain has published a defense 
of illegal violence.'* The police commissioner of a large Eastern city stated, 
“Pye sworn to protect this community against crime. If there has to be a 
choice between violating my oath of office and violating the Constitution, 
TIl violate the Constitution every time.” Ordinarily, when instances of 
brutality become public the police insist that they can be attributed to the 
behavior of a few sadistic officers, not to the nature of the police system. 

The most injurious aspect of police violence is that it tends to alienate the 
public,’® yet that same public applauds violence when it is used on the more 
unpopular criminals. A bill to ban third degree tactics was passed by the 
lower house of an Eastern state, but it was killed when a state senator asked, 
“ Are we to give the criminal an even break? Does the criminal give the law- 
abiding citizen an even break?”*® Also, the public, in a sense, promotes 
illegal police methods by severely criticizing the police if they do not control 
crime, or do not quickly solve spectacular crimes, while at the same time 
granting them only inadequate legal powers to do so. 
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4. Politics. The most serious impediments to efficient crime control by 
the police are found in the system of political control of police organizations. 
In many cities the police force is under the control of politicians who do not 
wish and will not permit the enforcement of law and order. Appointments of 
commissioners and superintendents, and advancement of policemen from 
one rank to another are controlled largely by politicians. The politicians 
therefore control the fundamental policies and practices of the police de- 
partment. Formally, the police department is organized and operates for the 
welfare of society ; informally, it is organized for the welfare of the politicians. 
This means both that some crimes must be overlooked and that some 
criminals must be protected by the police. 

Under the control of corrupt politicians, police departments become 
systematically lawless. This does not mean that every policeman is lawless but 
that as a system the police operate in a lawless manner. Graft is one form of 
this lawlessness. Graft, in turn, is usually linked with collusion with profes- 
sional and organized criminals. The investigations of the United States 
Senate Special Committee to Investigate Crime in Interstate Commerce 
revealed extensive collusion between criminals and law-enforcement officers 
and extensive evidence of graft by law-enforcement officers. For example, 
it was the committee’s judgment that “outright payments for protection were 
most clearly established” in the case of a sheriff of Orleans, the parish in 
which the city of New Orleans is located.’? The sheriff’s divorced wife testified 
that in six years the sheriff had accumulated $150,000 which he kept in 
a steel box in his home. She also testified that she had seen her husband 
receive money weekly from a slot-machine dealer and that she herself had 
received money every week from another slot-machine dealer. Another 
person, who reputedly ran a house of prostitution, came by on Saturdays, 
bringing “all the food for the week.” Similarly, it was revealed that in Tampa 
a sheriff was the center of a criminal conspiracy to violate gambling laws and 
that he received direct payments of protection money. In Philadelphia there 
were direct payments of approximately $152,000 monthly, “not counting 
payments to higher-ups.” In New York City one bookmaking organization 
paid over $1,000,000 a year for police protection, and in Los Angeles an 
entry of $108,000 for “juice,” the California term for protection money, 
was found in the books of a bookmaking organization.” 

In many other cities evidence of a politico-criminal-police triumvirate 
was revealed.1* In fact, the committee found evidence of corruption and 
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connivance at all levels of government—federal, state, and local. In the 
federal government the corruption was found to be primarily in connection 
with the enforcement of income-tax laws, but evidence of illegal activities 
on the state and local levels took four different forms: (a) direct bribe or 
protection payments are made to the police by criminals; (b) politicians 
using their influence to protect criminals and further the interests of crimi- 
nals; (c) police possessing unusual and unexplained wealth; and (d) police 
participating directly in the business of organized crime.*° 

Illegal activity in police departments is not a recent phenomenon. Federal 
and state investigating committees have revealed graft and collusion almost 
every time they have looked for them. The Lexow Committee in New York 
City in 1894-1895, for example, found that graft was characteristic of the 
police system rather than of isolated patrolmen.** The Seabury Committee 
a generation later found the same situation persisting.** In 1915 the Chicago 
City Council Commission on Crime found much evidence of collusion be- 
tween police and professional criminals.** A Texas rancher who was swindled 
out of $45,000 in 1919 by a group of confidence men, pursued them for three 
years through Florida, California, Colorado, New York, and other states. 
His efforts were seriously hampered by the police in many cities, especially 
in Florida and California, and some of these interfering policemen were 
convicted as a result.?* When the district attorney in Denver attempted to 
secure evidence against a ring of confidence men in 1922 he called in the 
state troopers to make arrests, and kept his prisoners confined in the base- 
ment of a church until the raid was complete, for he was afraid to let any of 
the city police learn of his plans.** For years, professional thieves have been 
able to work on the assumption that any case of theft by them in any Amer- 
ican city can be “fixed” and that an arrest is merely a temporary discomfort 
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from which no great inconvenience results. This kind of collusion does not 
involve the whole police system in the sense that graft connected with 
gambling or prostitution does, but it is a mistake to believe that graft is 
restricted to situations in which “morals” are regulated. The Lexow Com- 
mittee found that the same system of bribery usued by criminals was also 
used by commission merchants, contractors, pushcart vendors and boot- 
blacks who wanted to use the public streets for private business, and others. 
The Seabury Committee reported that the bribery of public officers was the 
method used in securing special privileges regarding building zone ordi- 
nances, bus franchises, waterfront leases, condemnation cases, weights and 
measures, taxi regulations, and many other things. It is evident that bribery, 
graft, and corruption are not confined to the police department and in so 
far as found in the police department, are not confined to prostitution, 
gambling, and liquor. On the contrary, they may develop wherever business 
concerns or individuals see an opportunity for gain by bribery and wherever 
the police see an opportunity to force contributions from such concerns or 
individuals. 

Another consequence of the fact that police departmerits often are or- 
ganized for the welfare of corrupt politicians, rather than of society, is 
inefficient and unqualified personnel. This is unquestionably linked with 
police dishonesty, since only police officers who are “right” can be employed 
by those in political control. Persons of low intelligence and with criminal 
records sometimes are employed. Even civil service systems which have 
been set up for the selection and promotion of qualified men are often ignored 
or circumvented.?* The public loudly demands that the police control 
crime, yet it fails to see that policemen are selected carefully, to provide 
adequate training, to furnish adequate salaries and conditions ofemployment, 
and to make possible continuous policies. The average term of office of the 
chief official of police departments in American cities of a half-million popu- 
lation or more is only slightly more than two years, while in London it has 
been about fifteen years. Even when police are not selected on the basis of 
political patronage, directly or indirectly, the departments usually are in- 
adequately staffed. 

In general, the police are inefficient in performing their duties, as these 
duties are formally defined, but the inefficiency is due to the fact that the 
public fails to provide conditions which are essential to efficiency in the 
repression and prevention of crime. The police believe, for example, that a 
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universal registration system would facilitate efficient police work. The 
ordinary American interprets this as an imposition on his personal liberty, 
although he makes no objection to submitting his fingerprints in other situa- 
tions. In the same spirit, the public is unwilling to assist the police in other 
respects. It is extremely difficult for police officers to secure assistance from 
bystanders in the pursuit of a criminal or the detection of crime. The social 
conflicts and social disorganization which produce high crime rates also 
produce a police system which cannot deal effectively with crime under 
existing conditions. It cannot be properly said that the public wants the 
police to repress and prevent all crime.?? 

Yp THE PUNITIVE REACTION AND THE POLICE. From the time of the 
formation of the United States there has been a tradition of narrow and 
restricted authority and power on the part of administrators and executives, 
including the police. At the same time, the persons occupying such positions 
are expected to play skillfully their roles as administrators. Like other 
administrators—in the government, church, educational system, the army, and 
elsewhere—the police tend to take attitudes of superordination and to 
assume unofficial powers, often in opposition to the desires of many of their 
constituents, and in doing so they often adopt punitive measures. The police 
system is officially a service agency which only captures suspected criminals 
and takes them to courts for trial. According to legal and political theory, the 
tights and duties of the police to inflict punishments are sharply limited.?* 
Formally, authority to implement anything approaching a punitive reaction 
to law violation is restricted to three main areas. First, as noted previously, a 
limited judicial authority has been conferred upon the police, primarily in 
connection with minor offenses such as traffic violations, and the exercise 
of this authority often involves a punitive reaction to the offense. Second, 
police are expected to punish by destroying property which is prohibited by 
law, such as gambling devices and unregistered equipment for making alcohol. 
Third, police are authorized to confiscate or impound property which is 
being used in violation of law, with the result that the owner loses the 
property or is required to pay a fee for its recovery. This may be illustrated 
by the impounding of arms and by the towing away of illegally parked 
cars. 

However, because they are expected to make crime dangerous, the police 
in fact implement a punitive reaction to crime in many additional ways. The 
third degree, which entails pain and suffering for the purpose or extorting 
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a confession, is punitive in nature, as is collecting a bribe from a guilty 
person in lieu of arrest. Brutality in the process of arrest or detention is an 
expression of hatred and superiority. So far as brutality is defended by the 
police, it is said to be justified by the fact that many guilty persons escape 
conviction through technicalities or corruption and thus escape official 
punishment. The police say, in effect, “We will see that he gets this much 
punishment anyway.” 

Even when arrests and detention do not incorporate brutality they often 
include intentional imposition of suffering. Police are apt to be discourteous, 
sarcastic, or rude when arresting persons of lower socio-economic classes, 
but courteous and lenient when dealing with persons of high social status. 
The fact that courtesy was first emphasized in police departments when the 
police came into frequent contact with automobile drivers. who were not 
ordinarily of the lower classes, is evidence of this discrimination. Police 
make similar discriminations as provided by statutes, and here, also, the 
more pleasant handling of upper-class persons means that suffering is pur- 
posively imposed upon lower-class persons. Important businessmen are 
ordered to cease and desist or are given a hearing before a commission, while 
unimportant pecple are arrested and detained, often in places of detention 
which are less comfortable than is possible with the money available. Thus, 
businessmen avoid the public shame of arrest and the pain of detention 
that others receive. This second kind of discrimination is not due solely 
to police department policies; it is created by the legislature in enacting 
statutes. The fact that it exists implies that society does not want to make 
important people suffer, at least not prior to a decision that they have 
violated the criminal law. But, by the same logic, it implies that society 
does want unimportant people to suffer. Undoubtedly, the police make 
distinctions in favor of upper socio-economic classes because the making 
of such distinctions is a part of our culture. Similarly, the police use 
punitive methods because the punitive reaction to crime is popular in our 
culture. 

Wo THE TREATMENT REACTION AND THE POLICE. Although the fundamental 
informal policy of police departments is punitive, during the last fifty years 
there has been a slight trend toward implementation of the treatment reaction 
to law-breaking. Changes in police departments in this connection, of course, 
correspond to changes in other agencies and in the society as a whole. As 
the treatment reaction has become more popular in the whole society it 
also has become popular in police organizations. However, like the imple- 
mentation of the punitive reaction by the police, the implementation of 
the treatment reaction is largely unofficial. The activities of the police in 
this area are usually called “crime prevention ”—discouraging or hindering 
crime by methods which are not designed to produce fear in the recipient. 
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Most of the activities of crime-prevention divisions of police departments 
are directed toward what are considered the social conditions leading to 
delinquency and crime, but the treatment reaction also is implemented in 
other ways. In exercising their judicial authority, the police certainly screen 
offenders on the basis of whether or not it is thought that punishment is 
warranted, but they also sometimes evaluate offenders according to whether 
or not it is thought that treatment is needed. Especially in dealing with 
juveniles, the police screen offenders by using discretion as to whether a 
child should be released or referred to a guidance clinic for personality help, 
to a settlement for club contacts, to some other agency, or to a court, as a 
preliminary to institutionalization.** When the action of the police is ex- 
postulation rather than arrest, or referral to a social agency rather than 
referral to a court, guilt may or may not be assumed. But even if guilt is not 
assumed and the policeman makes his decision on the basis of mere proba- 
bilities or symptoms of delinquency, expostulation and referral are part of the 
treatment reaction to crime, just as the infliction of illegal punishments on 
innocent persons is part of the punitive reaction to crime. 

In general, police departments have applied selected principles of social 
science to their work and, in so doing, they have put some emphasis upon 
treatment. But for the most part the police deal with persons who have not 
yet been convicted of crime, and they are expected to treat these persons 
as if they were innocent. While in a strict sense it is impossible to use such 
a policy, the possibility for development of treatment programs within police 
departments is severely limited by it. Some persons have, in fact, criticized 
the police for developing social work programs, on the ground that other 
agencies exist for this purpose and that such programs are extraneous to the 
official duties of the police.*° This criticism is similar to the arguments of 
persons who criticize the police for unofficially inflicting punishments. 

Y TRENDS IN POLICE WORK. Plans for improving the efficiency of the 
police system have been developed by various persons and agencies, and 
there has been a slight and inconsistent trend toward following them. This 
program includes freedom from corrupt politics, stability of organization, 
larger territorial organization, improvements of personnel, systems of as- 
signments, equipment and scientific techniques, the development of pre- 
yentive police work, cordial relations between police and public, and the 
general development of police morale and of police work as a profession. 


29 Citizens’ Committee on Children of New York, Police and Children (New York: 
Author, 1951), p. 11. See also National Conference on Prevention and Control of 
Juvenile Delinquency, Report on Role of Police (Washington: Government Printing 
Office, 1947). 

30 See Herbert A. Bloch and Frank T. Flynn, Delinquency (New York: Random House, 
1955), pp. 258-262. 
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These elements in the program will be discussed, together with the trends 
toward the realization of the program. 

1. Politics. The fundamental requirement for efficient police work is 
freedom from corrupt politics. The other parts of a program for the im- 
provement of the police system are likely to be largely futile unless the 
impediments caused by corrupt politics are reduced, but the development 
of the other parts of this program may have an indirect influence in producing 
freedom from politics. 

Freedom from corrupt politics does not, of course, mean freedom from 
all outside control. A police department cannot be a completely self-governing 
organization. Moreover, freedom from corrupt politics does not mean 
freedom from pressures of various kinds. It may be expected that people 
will always continue to put pressure on the police department for special 
privileges, and for leniency in dealing with their friends. If the police are 
free to deal on their merits with these inevitable pressures, efficiency need 
not be decreased thereby. Freedom from corrupt politics does mean freedom 
from the political control which has been characteristic of most American 
cities. The political party in the typical city is an end in jtself. It has no 
altruistic principles and no policy of social welfare. Its fundamental interest 
is to pay its political debts and win the next election. Elections come and go 
but the party machine remains relatively intact. 

Indications of the waning of this type of municipal politics are faintly 
apparent. The strength of party affiliations is decreasing as we leave behind 
us the Civil War with its heritage of party loyalty. Civil service measures 
have made some inroads on patronage in the last fifty years. Also, campaign 
contributions by wealthy persons have been made in order to secure special 
privileges from the party managers, and the interest of businessmen in 
securing special privileges is likely to decrease as the rate of increase of 
population approaches zero.*? Businessmen may eventually revolt against 
this corruption of government for special privilege. 

This police system may secure a measure of freedom from politics even if 
politics remain corrupt. The executive officer of the police department is 
customarily appointed and removed by the mayor. This method prevails, 
nominally, in order to prevent police oppression and to promote police 
efficiency. As a matter of fact it has not produced these results and it has 
made the police system subservient to machine politics. Vollmer has suggested 
that the executive officer of the police department should be selected by 
civil service and given permanent tenure, subject to removal for cause, 

31 The autobiography of Lincoln Steffens, the biography of Frank L. Smith, and an 
abundance of other evidence show that political corruption frequently emanates from 
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and this method is being used with good results in a few cities. Furthermore, 
the police are inactive and uninfluential in politics in comparison with fifty 
years ago. For example, the Hatch Act forecloses political activity by federal 
police, and in many states police are forbidden by law or police regulations 
to participate in such activity. The Illinois State Police are by law 50 percent 
Democrats and 50 percent Republicans.** Also, since graft has been cen- 
tralized and syndicated the police secure little of the proceeds, but they get 
most of the criticism. This is an intolerable position, especially in view of the 
developing pride in police work as a profession, which tends to produce a 
revolt of the police against the politicians. At the same time, suggestions and 
even demands are made that the police should have a direct voice in legislative 
and executive policies. They are expected to enforce laws which they believe 
are unenforceable, and they demand that their voice should be heard before 
such legislation is enacted. Also, the police to some extent are developing 
programs for increasing their influence with the public. It has been argued 
that police unions can materially improve the conditions which make the 
policeman a ripe target for corruption.** In some cities it has been demon- 
strated that police can work free from political control and gain the confidence 
of the public. 

2. Stability of organization. The fundamental organization of the police 
system is modified frequently, and there is no uniform pattern in the United 
States. Organizational plans calling for a board of commissioners, for a 
single commission, for appointment of the municipal police commissioners 
by the state governor, and for other formal changes in police organization 
have been invented. These frequent changes in the organization are one of 
the reasons for inefficiency. In seventy-five years of New York’s experience 
nine fundamental changes in organization were made; in fifty years of 
police experience in Cincinnati ten changes were made; but in ninety-one 
years there was only one change in the fundamental machinery of control 
in the London police department. For the most part, these changes in Amer- 
ican police systems have not been consistent efforts to reach an ideal but have 
been mere makeshifts and patchwork due to the popular clamor for a change. 

3. Regional and state police. One reason for the inefficiency of both rural 
and urban police is the large number of small territorial units, each with its 
own police force. One of the fundamental elements of a program for efficient 
police work is the amalgamation and co-ordination of these forces. Three 


* Donal E. J. MacNamara, “ American Police Administration at Mid-Century,” Public 
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tendencies are apparent in this field. One is to develop a regular uniformed 
county police or else to place all of the constables and marshals of the 
county under the direction of the sheriff, so that at least within the county 
the police force will be organized, placed on a civil service basis, and become 
somewhat professional. A second trend is the development of a single police 
system for an entire metropolitan area. The large number and great variety 
of police forces in the area of a great city and its suburbs makes efficiency 
impossible. Co-operative efforts between the police forces in the metropolitan 
area of Chicago have been developed, while in Cincinnati an organization 
which includes counties in Ohio, Kentucky, and Indiana has been developed. 
These organizations are merely co-operative, and each force retains its 
independent existence. A more complete organization of these forces is 
regarded as desirable. There are some prospects that new regional units 
of government may be set up in the future. If this can be done it will have, 
among other things, the advantage of bringing the suburban residents who 
have business interests in the city into the elections. 

A third trend, development of state police, is already well under way. 
In 1934, forty-seven state police systems were found in thirty-eight states, 
of which eleven were regular state police systems, nine highway police sys- 
tems with general powers over crimes, twenty highway police systems with 
powers restricted to regulation of traffic, four state sheriffs, and three gover- 
nor’s reserves. By 1950, the police agencies in thirty-six states had sub- 
stantially full law enforcement authority, whereas twelve were restricted 
to enforcement of traffic laws or to crimes committed on state highways.*® 
Also, the size of the individual state forces has increased. The state police 
work almost entirely outside the large cities and are intended primarily for 
protection of rural communities and for the co-ordination of the various 
local units. The principal opposition to the extension of state police has 
come from organized labor, which fears that they will be used as strike- 
breakers. Because of this opposition, many restrictions have been placed 
on state police powers.*® 

Related to this development of regional and state police forces is the 
tendency to increase the participation of the federal government in the ad- 
ministration of justice. Federal agencies participate in police activities only 
when the crimes are of an interstate nature or when federal activities are 
involved. But in recent years there has been a tremendous increase in the 
scope of federal criminal jurisdiction, brought about by new federal legislation 
enacted in response to the needs of a rapidly expanding nation. Federal 
action against crime is made possible by the commerce clause of the 

35 MacNamara, op. cit. 
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Constitution and also by postal and taxing powers of congress.*’ The Federal 
Bureau of Investigation claims that bank robberies have decreased 75 
percent since 1934, when the crime was brought under federal jurisdiction. 
Professional and organized criminals are not restrained by state boundaries, 
and in fact make efforts to get across state boundaries in order to secure 
temporary immunity from state agencies. The extent of the interstate rela- 
tions of crime is illustrated in the following extract from a radio address 
on January 10, 1934, by Homer S. Cummings, the attorney-general of the 
United States: 


The Urschel kidnaping occurred in the State of Oklahoma, the victim was held captive 
in a remote rural section of Texas, the ransom money was paid in Missouri, a portion of 
the ransom money was exchanged in Minnesota, another portion was hidden in Texas, 
one of the guilty parties was located in Colorado, and the others in Tennessee, Minnesota, 
Texas, and Illinois. 


An enormous amount of crime of an interstate nature was revealed by the 
Kefauver Committee in ]951.°* 

Because of the mobility of professional and organized criminals the local 
agencies are seriously handicapped and a larger organization of police acti- 
vities is needed. Furthermore, there is no logical reason why all serious crimes 
should not be defined by federal laws, as is done in Canada, and it is at least 
an open question whether much of the administrative work might not be 
transferred to the federal government to advantage. Certainly methods of 
co-operation between local and federal agencies in the police field can be 
promoted. 

4. Personnel problems. The efficiency of the police system depends upon 
a careful selection of policemen and adequate training, discipline, and re- 
muneration. In about three-fourths of the cities at present policemen are at 
least selected by civil service examinations, though some cities still have 
a large turnover on change of political administration. Even when civil 
service exists, it is far from adequate. An extensive literature has developed 
on the selection of policemen, and standards are at least being formed in the 
literature and are used in a few cities. 

Police training, likewise, has developed extensively during the last fifty 
years. In a questionnaire study of cities of more than 250,000 in population, 
it was found that about 91 percent gave in-service or continuation training 


37 Albert J. Harno, ‘Some Significant Developments in Criminal Law and Procedure 
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regularly to their police officers. One-half of these departments gave this 
training periodically, the other half on a part-time basis.*® The majority of 
other large municipal and state police departments have in-service training 
programs of some kind, and many smaller departments provide advanced 
training. About twenty colleges or universities offer courses designed for 
police officers.*° The Federal Bureau of Investigation organized a National 
Police Academy in 1935. This ordinarily has a session of twelve weeks, and 
in each session representatives from thirty-five to forty city, county, or state 
police departments are accepted for training. 

5. Assignments. This assignment of police to specific tasks and the organi- 
zation of work is another problem to which some attention has been given. 
August Vollmer developed a program for statistical and ecological studies of 
crimes as a basis of assignments. If the records of the police department 
indicate that robberies are concentrated in certain areas, at certain hours, and 
on certain days of the week, it is possible to concentrate the police force at 
those places and times so that the work of repression will be more efficient. 
This method is used formally in a few cities, largely under» Vollmer’s in- 
fluence, and it is used informally in many other cities. In many police de- 
partments spot maps are now hanging on the walls, while the tabulation of 
crimes by hours is a regular part of the annual reports. In addition, the 
neighborhood patrolman is tending to disappear and specialized squads are 
increasing in number. In Chicago in 1930, out of a force of 5,080 patrolmen 
only 250 were available for patrol duty in an average eight-hour shift. The 
word “patrolman” is becoming little more than a designation of rank and 
no longer describes a type of work. The small number assigned to regular 
patrol duty is explained in part by the large number assigned to courts, 
public buildings, baseball parks, parades, and to act as guards of private 
houses and places of business. In part it is due to the larger number assigned 
to special squads. The most important of these squads is the traffic squad. 
The number of members in the traffic division in New York City increased 
from 511 in 1905 to 2,960 in 1930, or from 5.9 percent to 15.9 percent of 
the total police force. In some communities regulation of traffic now occupies 
the time of as much as 25 percent of the police force. In addition, large 
Cities have pickpocket squads, gunman squads, mendicant squads, narcotic 
squads, an aviation police squad, and other squads and divisions. When 
one of these squads is given authority, the neighborhood patrolman may be 
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expected to withdraw entirely from the enforcement of that law. This is 
especially true in regard to “morals.” The owner of a house of prostitution in 
Chicago stated that the prostitute is careful when the squad car comes down 
the street, but the patrolman is merely another prospective patron. Police 
authorities, however, believe that the neighborhood patrolman is a necessary 
unit in police work and should not entirely disappear.** 

6. Equipment. The equipment of the police department has often been 
jnadequate in comparison with the equipment of professional criminals. At 
one time a patrolman on foot was expected to catch a bandit in an auto- 
mobile; later, a policeman in an automobile was expected to catch a criminal 
in an airplane. The equipment of police departments in larger cities has been 
steadily improving, but in many of the medium-sized cities the equipment 
still is extremely inadequate. However, this is not the primary defect in 
police work; by and large American police departments are the best equipped 
of all police departments in the world. 

One of the most striking developments in the equipment of police depart- 
ments is in the means of communication. Thirty years ago the most im- 
portant problem in communication was the method by which a central 
police station could communicate with the patrolman on the beat. Flash and 
gong signals were regarded as important innovations at that time. In the 
meantime, the teletype of telephone-typewriter has been developed for 
communication between stations, and the police radio for communication 
between stations and also between station and cars, planes. boats, and motor- 
cycles equipped with receiving sets. Efforts are now being made to develop 
receiving sets for patrolmen on foot. Radio has immensely increased the 
efficiency of the police. 

7. Criminalistics. About 25 percent of the arrests for the more serious 
crimes are made at the time of the commission of the crime. In the others, 
efforts are made to detect and identify the guilty party. This work is done in 
part by the regular patrolmen, in part by detectives in plain clothes. The 
plain-clothes detective is supposed to be a specialist, with unusual ability 
and training. As a matter of fact these positions are probably secured by 
purchase or political favoritism more frequently than other positions because 
of the opportunities they offer for graft. However, detectives are increasingly 
coming to symbolize the “professional” policeman who has been trained 
in methods for utilizing knowledge of the physical, biological, and social 
sciences in the apprehension of criminals. The regular patrolmen are fre- 
quently jealous of the detectives because the detectives appropriate all of the 
publicity. Despite technical training, detectives frequently use stool-pigeons. 


41 See Harold Whitman, Terror in the Streets (New York: The Dial Press, 1951), especially 
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They may pay an informant or they may put pressure upon some criminal 
who is in their power and compel him, under threat of arrest for some 
crime he is known to have committed, to give information regarding the 
gossip of the underworld. Thus the spies and traitors of the criminal class 
are the real sources of information. The essential thing about detective 
work is continuous and intelligent work on a particular case. It is at 
this point, especially, that the detective system in the American city is a 
failure. 

In some cities and other centers, scientific methods of crime detection are 
being developed and used. The federal officers, some of the state police, and 
some of the municipal police have made good use of these. The Bertillon 
system of physical measurements, started by Bertillon in France in 1883, 
was first used in America in 1893, and was regarded at the time as a great 
invention for purposes of identification. It has proved, however, to be difficult 
and expensive in operation and has been replaced by an organized system 
of fingerprints. The federal government has developed a central clearing 
house in Washington which had more than 8 million records in 1938 and 
over 30 million criminal and suspect records by 1958. In addition, many 
states have developed bureaus of identification. Thus a network of local, 
state, and federal bureaus is developing, by means of which the previous 
criminal records of persons arrested or convicted may be determined. Many 
police departments still fail to contribute their records to this system, and 
especially is this true in misdemeanor cases. 

In addition to fingerprints a great variety of techniques for the study of 
the traces of crimes has been developed. Many of these are being used in the 
larger police departments, though they are generally regarded as useful in a 
very small proportion of the cases. These include the identification of arms 
and bullets, identification of clothes, hair, teeth, automobile tires, and many 
other objects.** The techniques of physics and chemistry have been applied 
to the detection of crime with remarkable success in this small number of 
cases. The “lie detector” and other devices for determining the truth of 
testimony are proving to have some value, though they are still definitely in 
the experiment stage. The Federal Bureau of Investigation has developed 
these methods further than any other agency in America. 

Another method of identification is known as the modus operandi system, 
which was devised by Major Atcherley of the English constabulary. This 
method is based on the principle that a criminal is likely to use the same 
technique repeatedly, and that an analysis and record of the technique used 


42 Recent developments in this area are reported in H. Söderman and John J. O’Connel, 
Modern Criminal Investigation (Chicago: Civil Service Book Sales, 1951); and in Charles 
E. O’Hara and James W. Osterburg, An Introduction to Criminalistics (New York: Mac- 
millan, 1949). 


350 Principles of Criminology 


in every serious crime will provide means of identification in a particular 
crime. Some burglars always enter through basement windows, some through 
doors, some through second-story windows; some always steal silver, some 
jewelry, some clothing, some money; some come in the afternoon, some in 
the evening, some in the early morning. Most municipal departments make 
at least informal use of the method. 

The police departments in some of the European countries are greatly 
assisted in their work by the system of registration of inhabitants. In many 
cities this includes a requirement that the inhabitant report to the police 
within a specified time after he arrives in a city. European detectives would 
generally be rather helpless if they did not have this information to assist 
them. In Argentina the inhabitant is required to carry a registration card 
which serves to identify him. The police associations in this country have 
urged the adoption of some universal system of registration, and some de- 
partments have to a slight extent implemented this policy by requiring the 
registration of all ex-convicts in their bailiwick. As a matter of fact, finger- 
prints are recorded in some places for a fairly large proportion of the male 
citizens, including the army and navy, United States civil service and some 
state and municipal civil service positions, depositors in the postal savings 
banks, illiterate depositors in many other banks, and employees of some of 
the larger corporations. More than 113 million fingerprints, representing 
about sixty million civilians, are now in a special file in Washington. More- 
over, a very large proportion of the inhabitants of the country are recorded 
in some manner—in registers for election purposes, gas and electric light 
companies, the post office, social security, directories of telephone 
companies and of cities—and when the individual or family changes residence 
this is recorded by the same agencies, and also by trucking companies. If 
this information were organized in a central registration system, it would 
cause little inconvenience to the average citizen and might be of great as- 
sistance in dealing with criminals. One reason for the very large number of 
arrests on suspicion at the present time is the fact that the individual has no 
method of identification. There is a question whether in the present anony- 
mous city life, some organized method of registration for purposes of identi- 
fication is not essential. The objection which is usually raised against this 
system is that it is undemocratic, but it may be pointed out that Switzerland, 
which is a close approach to the ideal democracy, has a system of this 
nature. 

8. Preventive police. In the last thirty years most large police departments 
have organized crime prevention divisions, and there has been a growing 
interest in prevention. With the development of the social sciences, police 
have come to have a better understanding of crime and delinquency, and 
this better understanding is undoubtedly related to the growth of prevention 


The Police System 351 


programs. However, the concept of preventive police work is not clearly 
defined. As stated earlier, it often involves on-the-spot adjustment of indi- 
vidual cases. It also seems to include a great variety of activities, including 
“hounding the hoodlums,” attacks on criminal hangouts, frequent patrol- 
ling, warning residents and business concerns to keep doors and windows 
locked, friendly acquaintance with the residents on the beat, friendly relations 
with boys’ gangs, organization of recreational activities in areas where 
delinquency rates are high, concentrated and co-operative efforts to in- 
fluence boys who are getting into trouble, and social service work with 
families or individuals in distress. Thus crime prevention is sometimes 
thought to include deterrent measures—control through force or fear—as 
well as other methods. It usually pertains to juveniles. 

In some departments, crime-prevention bureaus or divisions are simply 
another name for women police.‘ At present, policewomen are employed 
in more than 200 communities. While some of the preventive work evidently 
is done to advantage by women, policewomen also carry out many other 
duties in police departments. They act as matrons in jails and lock-ups, 
assist in traffic control and police investigations, detect runaway children, 
patrol department stores in an effort to apprehend shoplifters, and participate 
in many other activities. However, their primary duties are in connection 
with prevention of juvenile delinquency, and they use treatment methods 
much more extensively than do male police. Buwalda has stated that “‘it 
was the policewoman who brought a social work point of view with her 
into the police department.” 

On the other hand, much preventive work is done by regular policemen, 
either in special divisions or as a part of the regular police program. This 
preventive work has been directed largely at establishing recreational and 
athletic programs. However, efforts also are being made to build up friendly 
relations with the schools, and to co-operate with the various social agencies 
which are interested in programs for individuals who seem inclined toward 
delinquency.** 

9, The police and the public. The police of the United States have been 


severely criticized, and while the criticisms often are well founded, they 
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seldom are discriminating. On the reverse side of the coin, the police have 
found the public to be indifferent to police problems. One of the reactions 
which the criticisms and indifference have produced is organized effort to 
develop friendly understanding with the public. In this effort police 
departments have established “public relations” divisions and have 
attempted to develop methods which would reduce the amount of irritation 
provoked by existing procedures. The general aim is to insure that the 
behavior of police will not arouse public antagonism, either because the 
public understands the behavior or because the behavior itself is above 
reproach. 

Direct efforts toward public understanding of police problems and, hence, 
of police behavior, have been made in numerous ways. For example, efforts 
have been made to improve relations with the press, which often arouses, 
rather than reflects, public sympathy or antagonism toward the police. 
Police departments recently have made sincere efforts to co-operate with 
reporters and to enlist the aid of reporters in publicizing police problems. 
In a building behind police headquarters in New York City reporters from 
the eight or ten leading daily newspapers have an office equipped with a 
police radio and with a direct line to the police department’s Public Relations 
Bureau, which immediately relays crime news which it receives.** Similarly, 
police departments have attempted to create confidence and respect by 
selecting members of the staff for full-time work in speaking to school 
assemblies, church groups, welfare clubs, and other organizations, Also, 
perhaps much of the recent effort to apply principles of biological, social, 
and physical science to police work has been aimed more at publicity than 
at efficiency. The International Association of Chiefs of Police has an active 
committee on publicity which is attempting to develop friendly understanding 
and to counteract injurious statements regarding the police. In this 
effort to establish amicable relations with the public through publicity 
there is no doubt that many police departments have become propa- 
gandists, which is perhaps necessary in the complex life of the present 
day. 

It is probable, however, that mitigation of public indifference or antagonism 
will require more than education or propagandization of the public. It is 
being increasingly recognized by the police that education of the police 
is necessary as well. Methods of dealing with offenders and suspected of- 
fenders are Changing. Many police departments, for example, now emphasize 
that their members must be polite and courteous, and attention is being 
paid to special problems of dealing with minority groups, labor groups, and 
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people in traffic‘? More fundamentally, however, demonstration of co- 

ordinated effort to protect society while at the same time efficiently protecting 

the civil liberties of individuals probably has more influence than anything 
else toward reducing public antagonism.‘* 

One of the advantages which accrues from good relations with the public 
is high police morale. Present efforts toward professionalization of police 
service will succeed only if the officer is convinced that the public is sup- 
porting him in his work. Clift has made the following significant statement: 
“Policing, in striving to raise itself to the level of a profession, will succeed 
in doing so in direct proportion to the amount of public relations work it 
conducts.”4® More and more, high police morale is becoming dependent 
upon efficient public service rather than upon evidence of physical strength 
and courage. A large proportion of the police are average citizens, no more 
brutal, sadistic, or dishonest than any other group of average citizens. More- 
over they would like to do their work efficiently, as the average citizen would 
like to have them. But they are held in a system which prevents them from 
doing efficient work. The politicians, the public suspicion and hatred, and 
the public panics developed and expressed by the newspapers drive them 
into behavior of which they are ashamed but from which they do not find 
a way of escape. An occasional reform administration does not assist them 
or the public very much, because the police expect the regular system to be 
re-established at the next election and they are unwilling to sacrifice their 
future by co-operation with the reform administration. Nevertheless, they 
would probably co-operate very sincerely in a permanent program in which 
they had confidence. In no other patt of the entire field of criminal justice 
or of municipal administration is as much enthusiasm shown in regard to the 
possibility of developing scientific and professional methods as in the police 
field. 
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Chapter Eighteen 


Detention Before Trial 


Ank a suspected person has been arrested, it is the duty of the police 
to take him promptly to a magistrate. This duty often is ignored, and arrested 
persons are sometimes discharged by the police without a court appearance. 
If the alleged crime of the person taken before a magistrate is a minor 
one, the magistrate either discharges or convicts the accused. But if the 
alleged crime is serious the magistrate merely considers the conditions 
under which temporary release on bail or on the suspected person’s own 
recognizance can be granted. Whether the person accused of serious crime 
is released on bail or not, he is entitled to a “preliminary hearing,” also 
before a magistrate. At this hearing the magistrate determines whether the 
known evidence against the accused is sufficient to justify further legal pro- 
ceedings, Defendants who have been denied bail or who cannot meet the 
requirements for bail must remain in custody while arrangements are made 
for this preliminary hearing, and the practice of holding accused persons in 
this way is detention. 

The preliminary hearing is wholly for the benefit of the suspect and never 
results in a decision that the suspect is guilty. Its purpose is to save obviously 
innocent persons the expense and trouble of a lengthy trial. The magistrate 
makes no effort to obtain new evidence and deals only with probability of 
guilt or innocence. If the known evidence against the accused is not sufficient 
to justify further court proceedings, he is discharged from custody or from 
the conditions of bail. However, if there is probability of guilt the accused 
person is held for further proceedings by a higher court or is temporarily 
released on his bail. The practice of holding suspected persons for further 
legal proceedings after this preliminary hearing also is called detention. 

(> RELEASE BEFORE TRIAL. A person who has been arrested may be held 
at the police station for a few hours or days and then released without 
a court appearance, he may secure a release on a writ of habeas corpus, he 
may secure a temporary release on bail, giving financial security for his 
return, or he may Secure temporary release on his own recognizance or 


promise to return. 
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1. Unofficial release. Persons are frequently released by the police without 
court appearance. In some instances, such release follows illegal arrest and, 
hence, illegal detention, but in other cases it is considered the most practical 
system for dealing with persons rightfully arrested for minor offenses. Illegal 
arrests, for example, are arrests on suspicion, arrests made for failing to 
bribe an officer, arrests made for the purpose of forcing gambling places 
and houses of prostitution to pay graft, and arrests made when there is no 
evidence of crime. They are followed by illegal detention and, usually, 
release without trial. This system of release is also used in cases of intoxi- 
cation, disorderliness, vagrancy, and other misdemeanors, and when so used 
it is known as the Golden Rule disposition. Intoxicated persons are often 
held in the police lockup only until they are sober; vagrants are held until 
they agree to leave the community; and disorderly persons are held until 
it is believed that their behavior will be orderly. Of 11,048 adults arrested 
for drunkenness in Detroit in 1958, 59 percent were charged with the offense, 
40 percent were released under the Golden Rule, and 1 percent were released 
by the police under other conditions. Of a total of 26,830 arrests of adults 
for all other offenses (not counting city traffic offenses), 3,84? or 14.3 percent 
were released without prosecution. In addition, 666 persons were held as 
police witnesses and 26,176 persons were detained for investigation. In sum, 
of a total of 68,567 adult offenders officially handled by the Detroit police, 
35,200 or 51.3 percent were released by the police without court appearance.” 
Reports from other cities indicate that the percentage in Detroit is not 
unusual. Formally, these releases are, with a few exceptions, unjustified. 
Informally, however, the unofficial release procedure often represents the 
selection of the best method available at the time. For example, the arrest 
and temporary detention of intoxicated persons protects them as well as the 
public. If these persons were taken into court they would either be dismissed 
or fined, and since most of them would be unable to pay fines they would 
be committed to a house of correction for a short period. None of these 
methods is of great value in solving the problem of intoxication, but the 
police method of release probably makes as great a contribution as the 
alternative methods and is much cheaper. It is evident, however, that if 
the problems of intoxication are to be solved, more constructive methods 
must be made available. Some of the other unofficial releases are probably 
much like those which occur in cases of intoxication. 

2. Release by writ of habeas corpus. So that citizens are protected against 
false arrest and illegal detention, habeas corpus writs may be obtained from 
courts to force the detaining officials to bring the arrested person before a 


1 Detroit Police Department, Annual Report, 1958 (Detroit: Police Record Bureau, 
1959), pp. 48-52. 


358 Principles of Criminology 


magistrate immediately for a preliminary hearing. If no just reason for hold- 
ing him can be shown, he must be discharged from custody. Although the 
arrested person is expected to apply to the court for such a writ, actually 
such writs have been issued informally by judges from their homes. In some 
cases the writ is issued immediately after arrest. Some professional and 
organized criminals have attorneys constantly prepared to secure a writ of 
habeas corpus, and sometimes the attorney arrives at the police station with 
the writ even before the police arrive with the prisoner. The police, in order 
to prevent this system of “springing,” in order to have an opportunity to 
question the arrested person, and for other reasons, frequently detain de- 
fendants incommunicado, sometimes for weeks. This is done by hiding the 
suspect in a “cold-storage” cell, or by shifting him frequently from one 
lockup to another. It is reported that a series of fifteen outlying station 
houses in Detroit constituted a “loop” and that prisoners were shifted from 
one to another of these stations for a period of a week or ten days and then 
released.? The abuse of the use of the habeas corpus writ by attorneys has, 
then, prompted police to use illegal methods to avoid its use. 

3. Release on bail. The principal official method of securing release before 
trial is the use of bail. A promise is made to pay the state a specified sum 
of money if the accused person does not appear for trial. “Bail” is the 
name for the financial security which is pledged, but the term also is used to 
refer to the entire system whereby one is released after having given such 
security. The right to bail is guaranteed in the constitutions of thirty-five of 
the states in all cases except capital charges. As a general rule, magistrates 
are required by law to grant release on bail, but the law also gives them wide 
discretion as to the amount and character of the bail.* They can effectively 
prevent release by setting the bail at a high figure, or by requiring security of 
a kind which is extremely difficult to obtain. 

In early English law a person charged with a crime could be released if a 
friend would act as the keeper of the prisoner and thus act as surety for his 
appearance in court. The person who acted as surety was then liable for the 
punishment if the prisoner was not delivered. Later the surety pledged his 
property, which generally consisted of his house or land, but still remained 
essentially the keeper of the prisoner. The real estate of friends is still used 
as security in small towns and to some extent in cities, but in the city many 
defendants have no friends who own property available for bail. Conse- 
quently professional bondsmen and corporate surety companies have been 
called on by many defendants to provide surety. In New York City, from 40 
to 50 percent of the pledges are made by surety companies, but in other 
~@§, J. Hopkins, Our Lawless Police (New York: Viking Press, 1931), p. 126. 
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cities such companies secure less of this business. In most places an accused 
person can pay a relatively small fee to a company or to a professional 
bondsman for providing the financial security necessary to his release. The 
security thus secured is called a bond or a “bail-bond,” and it has become 
customary to refer to the status of one who has been released on bail as 
“out on bond.” The usual bail for a person charged with burglary is about 
$5,000. Surety companies generally will provide a $5,000 bond for about 
$100 or $150, but in some communities the rates are much higher than this. 
In New York surety companies and professional bondsmen are limited by 
law to 3 percent of the bond. The Municipal Court of Chicago has set a 
maximum fee of 10 percent of the first $100 of the bond and 5 percent for 
each additional hundred dollars. 

In some jurisdictions it has become common practice to require traffic 
offenders to provide what is called “cash bail.” This is a sum fixed at an 
amount approximately equal to the fine customarily imposed for the offense 
of which the person is accused. If one who has paid such a sum desires a 
trial he appears in traffic court at a specified time, but if he does not desire 
a trial he simply does not appear, forfeiting the cash. The great majority of 
persons who post such sums forfeit them, and a large proportion of offenders 
consider them as fines. In practice, one who forfeits such a cash sum is ab- 
solved from further liability for the offense, forfeiture of the cash being 
tacitly accepted by the police and courts as satisfactorily. Although it relieves _ 
the police and courts of a great deal of work, there is no real legal basis for 
this custom, Ordinarily, bail is in no sense a punitive measure, and the for- 
feiture of bail does not absolve the offender from prosecution. He can be 
re-arrested and tried, and even if he is acquitted the forfeited bail is not 
returned to him. : 

The ordinary system of providing financial security for persons charged 
with crimes has been criticized on several points. The chief criticism is that 
police departments and courts have inadequate facilities for determining 
whether financial security is needed, how much security is needed, and how 
adequate the security which is offered may be. The amount required is there- 
fore generally determined by the charge against the defendant rather than by 
his character and responsibility. This bears heavily on the poor and makes 
bail practically prohibitive for them. In effect, therefore, a poor person of 
excellent character and responsibility charged with a crime of which he is 
completely innocent has no alternative to detention in an institution.’ This 
hardship cannot be defended by the argument that poor persons should not 
commit crimes, for many of them are actually innocent. On the other hand, 
the financial security has little value if the defendant is not responsible and is 


4 See Caleb Foote, “The Bail System and Equal Justice,” Federal Probation, 23: 43-48, 
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not willing to return to court. Since the court has no facilities for investi- 
gating the security which is offered and since professional bondsmen as a 
group are closely allied with the underworld, the security is generally in- 
adequate. Moley has described a professional bondsman in St. Louis who 
was security for bonds aggregating $670,295, although his real property 
was worth not more than $20,000 and the encumbrances against this property 
were greater than its assessed valuation, and in addition he had been arrested 
twelve times. In spite of this the courts continued to accept him as surety 
for persons charged with crimes.® This is perhaps an exaggerated case so 
far as amounts are concerned, but is not exaggerated so far as the principle 
is concerned. The bondsman sometimes does not even own the property 
he schedules. If one court refuses to accept the property as security, the 
bondsman “‘peddles” it to other courts until he finds one which will accept 
it. He feels secure in doing this because he knows that relatively few bonds 
are forfeited and that even when they are forfeited the court does not force 
collection. The defendant generally appears, but when he does not appear 
the financial security means almost nothing. 

A second criticism of the bail system is that it involves collusion between 
the police, the courts, and the professional bondsmen. The occasional 
offender asks the police how he can secure bail, and the police suggest 
a bondsman or inform a runner for a bondsman that the defendant has no 
bondsman. Fees are then divided with officers of the police and courts. The 
bondsman also acts as “fixer” for professional criminals. He is generally 
intimate with the underworld and with the political machine, and can make 
contacts with the corrupted portions of the police department and of the 
court. This strategic position gives the professional bondsman an advantage 
which enables him to charge high fees although he runs little risk, since 
collections are seldom made on forfeited bonds. Also, this system permits 
the professional criminal to continue his crime immediately so that he may 
secure funds to pay the bondsman. 

A third and less important criticism is that the court sometimes violates 
the requirement that bail must be reasonable. When this occurs, it is generally 
a spectacular gesture of a judge who is seeking publicity. A judge in Chicago 
fixed the total bail for three persons charged with robbery at more than a 
million dollars. 

Several suggestions for improving the bail system have been made, and 
there has been a slight tendency to follow them in practice. First, it has been 
proposed that one bureau should have complete control of all the work of 
granting bail, recommending forfeitures, and collecting forfeited bonds in a 

5 Raymond Moley, Our Criminal Courts (New York: Minton, Balch, 1930), pp- 49-50. 
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city. This organization has been arranged in several cities with varying de- 
grees of success. It results in better inspection of securities so that the bonds 
can always be kept within the value of the securities listed, and it prevents 
bondsmen from “peddling” bonds from one court to another. It appears to 
have no effect on other aspects of the bail problem.* Second, it is argued that 
this bureau or a section of this bureau should be responsible for investigating 
the character of the defendant for the purpose of determining whether 
release should be granted without financial security, with heavy security, or 
under no conditions at all. Under present constitutional provisions an out- 
right refusal of bail is not permissible in the United States in most cases, but 
such refusal is permissible in England. Probably a great proportion of offen- 
ders could be released on their own recognizance, a system which eliminates 
the necessity for bail and for detention. This method is used in Chicago in 
about 5 percent of the charges but is generally confined to minor charges 
and to persons who are known to be responsible. The practice could be 
extended to advantage if methods of appraising character and responsibility 
were devised. Finally, it has been suggested that bail would not be necessary 
if hearings and trials were more prompt. 

As an alternative to the existing conditions of detention, bail has decided 
advantages. Perhaps the most important of these is that it permits persons 
who are merely accused of crime to avoid the financial hardships, the physical 
unpleasantness, and the punitive aspects of being detained in a police lockup 
or jail. 

PUNITIVE ASPECTS OF DETENTION. When a person is charged with a 
crime it is important that he should be available for trial. However, under 
the American system of government, the method of securing his presence at 
the trial should involve a minimum of hardship on him, since he might be 
innocent. The rule of presumption of innocence until guilt is proved, strictly 
speaking, refers only to the preponderance of evidence in a trial in court. 
The rule of evidence is that the defendant is assumed to be innocent rather 
than guilty, and the evidence must then be sufficient to convict. But this rule 
is, with limitations required by practical considerations, considered sound 
social policy in other situations. Of course, if the rule were made absolute 
there would be no justification even for arrest, let alone for detention before 
trial, For practical reasons it is necessary that the state apprehend and detain 
persons suspected of crime, thus at times imposing hardships upon persons 
who may be innocent. i ae 

The imposition of these hardships could be non-punitive, but it is, 10 fact, 
punitive. The official constitutional view is that even when persons are actually 
guilty they are to be treated, so far as practicable, on the presumption of 
innocence. In this view, detention is something like confiscation of property 


6 “Detroit Solves the Bail Problem,” Journal of the American Judicature Society, 16: 143- 
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for public purposes, or drafting men for the army in time of war, or requiring 
attendance at public schools, or summoning citizens for service on a jury, 
where the hardships are reduced to a minimum consistent with public pur- 
pose. Furthermore, it is observed that, especially for first offenders, the 
arrested person is in a very impressionistic condition and sympathetic han- 
dling and understanding will have great effect at this point, just as unnecessary 
and unwarranted hardships will be very damaging. In general, therefore, 
the official view is that those persons who are detained awaiting trial should 
be treated at least as well as those drafted into the army and that the condi- 
tions of life in a detention institution should be at least equal to those in an 
army camp. 

In the same way that police have sometimes justified punitive methods in 
making arrests, the suggestion has been made that the hardships of detention 
should be severe and punitive. Generally, the argument is that a large pro- 
portion of guilty persons escape conviction and that they should at least 
suffer severe hardships in detention, as a deterrent to others or as a retributive 
or reformative measure. The difficulty about this is that the hardships are 
imposed upon innocent as well as guilty persons, and no one has argued 
that people can be kept innocent by punishing the innocent. However, there 
is much evidence to indicate that even when this unofficial policy is not 
voiced it is the informal principle on which most detention institutions are 
operated. This may be observed in the types of institutions which are used 
as places of detention and in the manner in which these institutions are 
maintained and operated. 

1. Types of detention institutions. The institutions used for detention are 
of the following four types: the station lockup, the small town municipal jail 
or lockup, the county jail, and the special detention institutions for women 
and children. Station lockups are maintained in connection with the precinct 
stations in large cities. Few criminals serve sentences in these institutions, 
and few suspected persons are held for court proceedings for more than a 
few days. Persons arrested in the precinct are kept in custody until arrange- 
ments for a preliminary hearing or a trial can be made, or they are released 
without trial after a few hours. Small town municipal jails usually are under 
control of police departments or marshals, and they resemble city police 
station lockups. However, in addition to persons awaiting hearings or trials 
these institutions are populated by offenders serving sentences, usually in 
lieu of payment of fines ordered by the court. Very frequently the personnel 
of these institutions make few, if any, distinctions between those persons 
awaiting court proceedings and those being punished. There are approxi- 
mately 11,000 police and village lockups in the United States. About half 
of the persons detained in such lockups awaiting hearings or trials are not 
convicted. 
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County jails usually are under the control of the sheriff, and they generally 
are used for three different purposes. First, they serve as lockups for persons 
arrested by the sheriff’s staff and awaiting trials or hearings. Second, they 
are used as penal institutions, ordinarily for misdemeanants whose sentences 
are under one year. No serious attempt is made to treat these offenders, and 
they are not ordinarily carefully segregated from those persons merely await- 
ing court proceedings. Third, county jails serve as detention institutions for 
persons who are accused of felonies and who, in preliminary hearings, have 
been bound over to a grand jury or ordered to await disposition by higher 
courts. Of 31,187 persons detained in Wisconsin county jails overnight or 
longer in 1956, only 6,811 were sentenced prisoners.’ Ordinarily, if the 
court to which a person is taken after having been detained in a police, village, 
or county lockup has final jurisdiction, as in misdemeanor cases, it tries the 
case and either releases the individual or fixes a penalty; but if the court does 
not have final jurisdiction in a case and serves to provide a preliminary hear- 
ing only it may discharge the individual from custody, release him on bail, 
or commit him to the county jail to await further proceedings by a grand 
jury or a higher court. Persons held for trial in the federal courts usually are 
detained in county jails; in- 1958 the average number of days of detention for 
all such persons aged 22 and over was 26; for persons aged 18-21 the average 
was 27, and for those 17 and under the average was 19. Those persons 
eventually acquitted were detained an average of 25.8 days.* No recent data 
on the period of detention of those awaiting trial in other courts are available. 
About one-third of those detained in county jails are not convicted. 

Children within the juvenile court age are generally permitted to remain 
at home after a complaint is made against them; a summons is issued for 
the parents to bring the children to court at the appointed time. But it is 
frequently necessary to detain children because of the serious nature of the 
offense, the condition of the home, or the possibility that the child will try 
to escape from the jurisdiction of the court. Jails and lockups are frequently 
used as places of detention for juveniles, but in a large proportion of the 
states recent laws have placed restrictions on this use of such institutions. 
Consequently, special institutions and procedures have been developed. In 
general practice, however, these Jaws are frequently violated, especially in 
districts that do not have specially organized juvenile courts. A study of 
118,772 children detained in various ways in the fiscal year 1929-1930 showed 
that nearly 15 percent of them were detained in jails and police stations ; 65 
percent in public detention homes; and the others scattered in private 
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orphanages, in shelters and homes, in boarding homes, in hospitals and 
sanitoria, and in almshouses.® It has been estimated that between 50,000 and 
75,000 children are still held annually in county jails and police lockups,** and 
in April, 1950, a one-day check showed 1,244 children under nineteen in deten- 
tion homes and 6,681 in local jails and workhouses.** Various arguments 
have been presented regarding the comparative values of public detention 
homes, private orphanages and shelters, and private boarding homes for the 
detention of children. The general criterion used for evaluation is the extent 
to which effective physical detention is combined with a non-punitive program 
for those detained. Thus some institutions of any one type may be satis- 
factory, and other institutions of the same may be unsatisfactory. It is 
generally agreed that specially designed and constructed institutions are most 
suitable to implementation of the treatment reaction to juvenile delinquency.** 
The personnel of juvenile detention institutions usually consider mere 
detention to be insufficient, just as do the personnel of detention institutions 
for adults. The important difference between them is that in most 
adult institutions the desire is to supplement detention with punishment, 
while in most juvenile institutions the desire is to supplement detention 
with treatment. The movement toward use of separate institutions for 
juveniles has accompanied the development of a general treatment program 
for juvenile delinquents, and it reflects an attitude of dissatisfaction 
with the punitive policies and programs of institutions for detention of 
adults. 

2. The maintenance and operation of detention institutions. In general, the 
physical conditions in the county and city detention institutions are decidedly 
worse than the conditions in the state prisons where criminals are confined 
after conviction of serious offenses. Those who are officially presumed to 
be innocent, many of whom are actually innocent and almost all of whom 
are detained because they do not have the money or influence to obtain 
release on bail, are subjected to conditions much worse than those for 
persons already convicted of serious crimes. Criticisms of these conditions 
have been made for nearly a century, but both native and foreign observers. 
The president of the International Prison Congress in 1907 said that nothing 
as bad as the American jails had been known in the history of the world 


9 Florence M. Warner, Juvenile Detention in the United States (Chicago: University 
of Chicago Press, 1933). 

10 Sherwood Norman, “New Goals for Juvenile Detention,” in Paul W. Tappan, Editor, 
Contemporary Correction (New York: McGraw-Hill, 1951), pp. 336-346. 

11 Herbert A. Bloch and Frank T. Flynn, Delinquency (New York: Random House, 
1955), p. 269. 

12 A full discussion of specialized institutions for detention of juveniles will be found 
in Sherwood Norman, The Design ard Construction of Detention Homes for the Juvenile 
Court (New York: National Probation Association, 1947). 
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except in the prisons of Turkey in the thirteenth century. The conditions 
most frequently criticized at present are filth, vermin, fire hazard, inadequate 
food, inadequate plumbing, inadequate lighting and ventilation, lack of 
segregation of persons with infectious diseases, universal idleness, supervision 
of women prisoners by male attendants, lack of provision for medical care, 
special privileges for favored prisoners (sometimes including a key to the 
prison door), and inadequate security against escape. Fishman, who was 
inspector of jails for the federal government for some time, defined the jail 
thus: 


Jail: An unbelievably filthy institution in which are confined men and women serving 
sentences for misdemeanors and crimes, and men and women not under sentence who 
are simply awaiting trial. With few exceptions, having no segregation of the unconvicted 
from the convicted, the well from the diseased, the youngest and most impressionable from 
the most degraded and hardened. Usually swarming with bedbugs, roaches, lice, and other 
vermin: has an odor of disinfectant and filth which is appalling; supports in complete 
idleness countless thousands of able-bodied men and women, and generally affords ample 
time and opportunity to assure inmates a complete course in every kind of viciousness 
and crime. A melting pot in which the worst elements of the raw material in the criminal 
world are brought forth blended and turned out in absolute perfection.* 


The federal government inspects county jails for the purpose of selecting 
institutions in which federal prisoners may be detained. In an inspection of 
3,115 jails only 8 rated 80 or higher (100 was the perfect rating); 3,082 or 
99 percent rated below 60; and 78 percent rated below 50.14 State surveys 
generally show the same conditions. In 1956, California inspectors found 
that only five of the state’s 58 county jails met a minimum standard, while 
thirty-three were rated “poor” or “very poor.” In a survey of Chicago’s 
police lockups in 1946, 7 were rated “good,” 10 “fair,” and 22 “poor.” The 
investigators reported the following: 


Thirty-three lockups [studied] contain 336 cells, which housed 612 people on December 


15, 1946. Eighteen of the 33 had repugnant odors. Some of the cell rooms were so mal- 


odorous as to affect the entire station. Twenty-six lockups had filthy walls which were also 
in need of major repairs. Two had as the only toilet facility a trough of constantly running 
water, which occasionally spread its contents over the entire floor area... . Twenty-five 
of the lockup keepers reported that theirlockups were infested with vermin. Many reported 


that bedbugs, lice, cockroaches, mice and rats were sO troublesome as to require the use 
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of a gasoline torch to ‘burn them out.”. . . With the exception of the women’s lockups, 
prisoners are provided with two slices of bread, a slice of bologna, and a cup of black 
unsweetened coffee three times daily, if they desire.’* 


From the viewpoint of differential association, the fundamental criticism 
of the jail is that it permits association of convicted and unconvicted prisoners. 
Approximately half the inmates of county jails are awaiting trial, and most 


of the others are serving sentences imposed after conviction. The effect. 


of this association with convicted prisoners not only leads the person ac- 
cused of crime to identify with criminals, but such contacts often cause 
moral deterioration. A person with considerable experience as a criminal 
wrote: 


I entered jail an amateur in crime and stayed there a little over three months. In that 
time I learned more of the devious methods which crooks use against society than I had 
ever dreamed of knowing. ...1 mingled daily with men grown old in the underworld; 
I assimilated just as much of their vices as my immature nature would hold. I learned the 
language of the crooks, The tales told were strong with the flavor of adventure. They 
fascinated me ang I looked up to the old crooks as men to be envied. .. . They came to 
be heroes, as it were, out of the great book of adventure.!* 


The attitude of the public and the physical conditions and treatment in 
the jail show the prisoner that he is regarded as an enemy of society; he 
therefore tends to look upon himself as a enemy of society. His feelings 
are expressed sympathetically by the convicted criminals of the group, who 
are able to secure prestige and leadership for that reason. The result is that 
the moral tone of the jails is generally distinctly low. 

The sheriff directing one of the nation’s largest county jails, in Cook 
County, Illinois, criticized his own and other county jails as follows: 


County jails, as presently constituted, are for all practical purposes agencies for the 
creation of a community of interest on the part of those who violate the law. They establish 
contacts and a continuing association among law violators. They afford a machinery for 
perpetuating and transmitting the culture and tradition of crime. And they insure the 
maturation of delinquent and criminal attitudes as well as professional criminal skills 
among the young by the indiscriminate lodging of all types of persons under one framework 
of concrete and steel.?* 


16 Eugene S. Zemans, Held Without Bail: Physical Aspects of the Police Lockups of 
the City of Chicago, 1947-1948 (Chicago: John Howard Association, 1949), pp. 42-43. 
Reprinted by permission of the publisher. See also B. Raymond Dejoie, Chicago Police 
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18 Joseph D. Lohman, Mid-Term Report (Chicago: Cook County Sheriff’s Office, 
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It is possible to exaggerate the importance of contacts with convicted 
criminals, however. It is not clear that detention in a city police lockup in 
which no convicted prisoners are held is any less injurious than detention in 
a county jail in company with convicted prisoners. In the lockups, inmates 
with long prison records seldom are segregated from persons accused of 
their first crimes. And detention under existing conditions involves associa- 
tion with criminality even when it does not involve association with 
criminals. 

> EXPLANATIONS OF PUNITIVE CONDITIONS IN JAILS. Punitive and re- 
pulsive physical conditions in detention institutions have existed for centuries 
and have become traditional. In England, John Howard’s investigations 
during the latter part of the eighteenth century, and Mrs. Fry's work during 
the early part of the nineteenth century, were investigations of institutions 
similar to our police lockups, for the prisons in those periods were used 
primarily for detention prior to trial. Criticisms of the jails in America 
—made three-quarters of a century ago, a half-century ago, and a quarter of 
a century ago, and only a few years ago—all sound very familiar.’* The 
persistence of physically unpleasant and punitive conditions may be explained 
partially by the expense of improvements and by inertia among officials. 
As one authority states: 


Jails mean jobs. Jails mean income. Jails mean power. Jails mean influence, Jails mean 
patronage. Jails mean votes. Against such a formidable defense the offense must devise 


an attack of atomic power.*° 


Thus, sheriffs and other officials responsible for detention institutions resist 
change because the existing conditions are highly profitable, both in the form 
of influence and power and in income.” Jailers often are paid “turnkey” 
fees and are granted a certain sum for the daily maintenance of each prisoner 
in their custody. If the sum is one dollar and the daily costs can be reduced 
to 20 cents, the jailer is able to pocket 80 cents per prisoner per day. In 
some communities numerous arrests are made solely for the fees that 


1° E, C, Wines and T. W. Dwight, Report on the Prisons and Reformatories of the United 
States and Canada (New York State ‘Assembly Document No. 35, 1867), Vol. Il, ro 
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the police and jailer can collect. While the incumbents have merely 
inherited, not created, such a system, it is understandable that they 
should resist attempts to improve the physical conditions in prisons by 
eliminating it. 

However, resistance of officials is not a sufficient explanation; there is 
some popular sympathy with existing conditions. This sympathy takes two 
different forms. First, accusation is in fact taken as equivalent to proof of 
criminality. The person who is arrested and detained for court proceedings is 
identified with the persons already convicted of crime. Then, since the societal 
reaction to the crimes of persons confined in jails usually is punitive, those 
who are accused but not convicted are punished. But why does the public 
fail to make the distinction between those awaiting trial and those serving 
sentences? Perhaps it is because the public has so few contacts with either 
type of case. The agencies of mass communication ordinarily report in some 
detail the cases of persons who have been convicted, but only in the most 
sensational cases are acquittals reported. Also, many persons take the 
position that even one who is merely accused of crime is at fault and, hence, 
deserving of punishment. The argument used is that if the accused person 
has been leading an exemplary life he would not have been accused or would 
have been released by the police. Second, only the poor are held in jail for 
trial, and it is almost traditional to discriminate against the poor. A person 
in wealth or moderate comfort can secure release on bail in most instances. 
The attitude of the public is, then, one of indifference; it is not in touch with 
the situation, looks down upon those who get into jail, and does not suffer 
the hardships in person that would lead to insistence on modification. No 
matter how jails are operated the public is complacent. The poor do not 
have the power or influence to change the situation. Those who have been in 
jail, whether they were found guilty or not, try to conceal this fact rather 
than advertise it. Perhaps the situation will be improved in this country as in 
England, where Bernard Shaw said that the day of improvement was at hand 
because in a short time every honest man would have spent some time in 
jail and would know what jails were like. 

Wọ ALTERNATIVES TO PRESENT-DAY DETENTION INSTITUTIONS. Many persons 
and agencies have suggested programs for modifying the methods of de- 
tention. In general, these suggestions have been made with consideration 
for the view that the methods of detention should conform to the constitu- 
tional notion that the accused should be treated as if they were innocent. 
Also, it is thought that certain modifications will reduce the crime rates by 
eliminating many contacts with criminal behavior patterns and by increasing 
the prestige of law-enforcement officers. Finally, it is believed that detention 
facilities for adults should, like the detention facilities for juveniles, 
adopt treatment methods which will at least assist accused persons with the 
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problems arising from the fact that they have been detained. The following 
are some of the important suggestions which have been made: 

(a) Bail and release on personal recognizance should be used more ex- 
tensively, and the number of arrests should be reduced. It has been indicated 
previously that 60 percent of the arrests in certain cities result in release 
without prosecution. In addition, between a third and a half of the persons 
who are prosecuted are dismissed without conviction. It is not possible 
to determine what proportion of the dismissals results from inefficiency of 
the courts, but it is probable that both the courts and the police share re- 
sponsibility. The summons may be substituted for arrest in many cases. 
Summonses are used now almost exclusively for violations of traffic 
regulations. 

(b) The courts should dispose of cases more rapidly. The shorter the period 
of detention of the average prisoner, the smaller is the number detained at 
a particular time. The survey of the Cook County jail reported that the 
jail would contain only 29 people at one time if the average period of de- 
tention were one day, 200 if it were one week, 887 if it were one month, 
and 10,642 if it were one year. Experiences in several courts have demon- 
strated that speedier justice is possible without injury to defendants, and this 
will shorten the period of detention in jail. 

(c) The physical conditions and the programs of jails and lockups should 
be improved. Perhaps this is the suggestion which is made most frequently. 
Even if the number of persons committed and the length of the period of 
detention were greatly reduced, it would still be sound policy to improve the 
health and sanitary conditions of the places of detention. However, this is 
not at all an easy suggestion to follow because the detained persons include 
many who are intoxicated at the time of arrest, or are habitual drunkards 
and vagrants, or are diseased, or are ignorant of the conditions of hygiene. 
But institutions can be made fireproof, sanitary plumbing can be installed, 
facilities for bathing can be made available, diseased persons can be segre- 
gated, organized activities can be provided. Some jails provide opportunity 
for voluntary but paid employment, recreational activities, reading, organ- 
ized educational classes, moving pictures, and psychological counseling. The 
complete and practically universal idleness of the jail and lockup could be 
eliminated. It is suggested further that such standards should be maintained 
by a system of inspection by state officials, who would have authority to 
close the jails and lockups which do not meet requirements. Indiana, Min- 
nesota, New Jersey, Oklahoma, and Wisconsin now have regular state 
supervision of jails and lockups, and certain other states inspect jails and 
lockups “on complaint.” Virginia has adopted a plan whereby a state board 
is given almost complete control over jails and lockups; the board is author- 
ized to prescribe minimum standards for the institutions and to prohibit the 
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confinement of prisoners in institutions not meeting the standards.* In 
Massachusetts, the state Division of Youth Services has these powers in 
reference to institutions for detention of children. 

Also, it is pointed out that if the standards mentioned are to be maintained, 
it probably will be necessary to enlarge the geographical area served by 
particular detention institutions. The county apparently is too small a unit 
to maintain an institution of this nature, especially if the convicted prisoners 
and the responsible unconvicted prisoners are removed. Counties could 
combine, or the state could establish jail districts, or the state could own and 
operate the places of detention in which persons are held awaiting trial for 
longer than two or three days. Moreover, if larger units were organized, 
specialized institutions for special classes could be established. This has 
already started in the detention institutions for women and children but can 
be developed outside of the large cities only by state management of the 
places of detention. 

(d) Persons awaiting trial should be separated from convicted criminals. 
Ordinarily, authorities believe that this could be best accomplished by main- 
taining convicted prisoners in one institution and detained persons in an- 
other.? Indiana, California, Wisconsin, Virginia, and numerous other states 
operate camps, farms, and colonies which take many of the convicted mis- 
demeanants out of the county jails. Some cities and counties have provided 
farm work for the convicted prisoners, who are housed separately from those 
awaiting trial. Thirty-nine percent of the inmates sentenced to the fifty-eight 
county jails in California are assigned to camps and farms. Los Angeles 
County operates a 2,800-acre farm for about 1,000 men, and the city of 
Los Angeles maintains a 600 acre farm for alcoholics. In Wisconsin, mis- 
demeanants sentenced under the Huber law are permitted to work at regular 
jobs outside the jail. If such state and county programs are to become wide- 
spread it will, again, be necessary to enlarge the geographical area served by 
a particular institution. 

(e) Dependents of those detained in jail awaiting trial should be cared 
for by the state or other governmental unit in charge of the jail. If the state 
finds it necessary to detain in an institution a person against whom a charge 
of crime is made, the duty of providing for those dependent upon the 
detained person follows logically as a corollary. Whether the person is 
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subsequently found guilty should make no difference in the care during the 
period of detention before trial. 

(f) Those who are acquitted should be indemnified for financial losses 
suffered as the result of the detention. Such a system has prevailed for a 
long time in some of the European countries. By act of 1911, Massachusetts 
authorized indemnification, in case of acquittal or discharge, for financial 
losses if the detention awaiting trial exceeded six months. But there is no 
reason for such a long minimum period. Indemnification should logically 
be justified for any period of detention whatever, but because of the heavy 
clerical expense and the small amounts of indemnification for very short 
periods, a minimum of one week might be fixed. The general arguments 
regarding indemnification are as follows: First, when private property is 
taken for public use the owner is compensated; likewise when the state 
requires an individual to give his time or services to the state, he is compen- 
sated. The person detained for trial is deprived of his liberty for the sake 
of public welfare; if the trial shows that this detention was not justified, he 
should be compensated for the loss which he has suffered for the sake of 
public welfare. Second, the principle involved in indemnification is the same 
as that of workmen’s compensation laws: spread the loss on the public 
rather than impose it on one individual. Some objections are advanced 
against indemnification : First, the case is not similar to the taking of private 
property for public purposes, since the state is enriched by the private prop- 
erty and is not enriched by detaining a person for trial. But this argument 
is unsound for the reason that the state does not compensate the person 
who is deprived of his property because the state was enriched but because 
the individual suffered a loss at the hands of the state. A second objection 
is that there is no liability unless there is fault. But this argument has been 
upset by the workmen’s compensation laws; the state has ruled that an 
employer, though he is not at fault, must compensate a workman for injuries. 
A third objection is that an individual who is arrested unjustly can sue for 
damages. But this is not an adequate remedy because in a large proportion 
of cases the policeman who makes the arrest has no property that can be 
attached, because the antagonism of the police force would result in additional 
injury to the one bringing the suit, and because the lawyer would get a large 
share of the damages allowed. 

Aside from the remedy for loss which indemnification would provide, it 
would be desirable because it would tend to prevent needless arrests, would 
tend to speed up the courts, and would tend to create a public opinion 
favorable to greater efficiency in police departments, detention institutions, 
and courts in general. 

> DETENTION OF WITNESSES. The material witness who is detained in 
a city or county jail awaiting trial has received little consideration until 
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recently. The newspapers recently reported a case of a person who was 
knocked down and robbed; he could not furnish financial security for his 
appearance at the trial and he was therefore detained in jail for three months 
as a material witness while the person accused of the crime was released on 
bail. During the fiscal year 1940-1941, 241 persons were detained in county 
jails in New York State as witnesses, and in 1958 the Detroit police detained 
666 witnesses. Although witnesses make up an insignificant percentage of the 
persons handled by law-enforcement and detention personnel, it is important 
that their rights be respected. Performance of the task of testifying for 
purposes of public justice should not impose a hardship on these persons. 
They, like the persons accused of the crimes, are held at the demand of the 
state and should likewise not be detained unless the necessity is definite, and 
if detained should be treated in a decent manner. The American Law Institute 
has proposed that if a witness is unable within three days to secure financial 
sureties he be examined in the presence of the defendant and his deposition 
be authorized for use in the trial, in case he is not available at the time of 
the trial, In addition, other specific proposals have been made for speeding 
up court action, and for compulsory attendance and bail for defense witnesses 
as well as for the people’s witnesses. 
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Chapter Nineteen 


The Criminal Court 


i LAWS with which criminal courts are concerned all contain threats 
of punishment for infraction of specified rules. Consequently, the courts are 
formally organized primarily for implementation of the punitive societal 
reaction to crime. While the informal organization of most courts allows 
court personnel to use discretion as to which guilty persons actually are to 
be punished, the threat of punishment for all guilty persons always is present. 
Also, in rathersrecent years a number of formal provisions for the use of 
non-punitive and treatment methods by the criminal courts have been made, 
but the threat of punishment remains, even for the recipients of thetreatment 
and non-punitive measures. For example, it has become possible for courts 
to grant probation, which can be non-punitive, to some offenders; but the 
probationer is constantly under the threat of punishment, for if he does 
not maintain the conditions of his probation he is imprisoned. As the 
treatment reaction to crime becomes more popular, the criminal courts 
may have as their sole function the determination of the guilt or innocence 
of accused persons, leaving the problem of correcting criminals entirely to 
outsiders. Under such conditions, the organization of the court system, the 
duties and activities of court personnel, and the nature of the trial all would 
be decidedly different from their current status. 

> ORGANIZATION OF THE AMERICAN COURT SYSTEM. Although there 
are variations among the states, the organization of the criminal courts in- 
cludes the following types: (a) Inferior courts, such as justice of the peace 
courts, police courts, magistrate’s courts, municipal courts, and recorder’s 
courts. These inferior courts serve the dual purpose of rendering final de- 
cisions, subject to appeal, in minor cases and giving preliminary hearings 
in felony cases. They also consider release on bail or on the suspected person’s 
own recognizance, (b) Trial courts, such as county courts, district courts, 
circuit courts, superior courts, and quarter sessions courts. The county 
is usually taken as the unit, even when the circuit includes several counties. 
These courts render final decision, subject to appeal, in cases which have 
come up from the preliminary hearings, for trial. They also dispose of cases 
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appealed from the inferior courts. (c) Specialized branches of the above- 
mentioned courts, such as traffic courts, morals courts, and domestic 
relations courts. These courts deal only with specified types of offenses. 
(d) Appelate courts and supreme courts. Such courts take cases on appeal 
from the trial courts, and have original jurisdiction in a restricted field. 

Each of these courts is customarily a separate unit. The justices of the 
peace and the magistrates in a particular city ordinarily act without refer- 
ence to each other or to other courts, except to consider the possibility of 
reversal of decisions by higher courts. The work is not well organized or 
co-ordinated. 

However, a slight trend toward co-ordination of the different courts is 
evident. For example, in 1905 the legislature of Illinois authorized a municipal 
court of Chicago to take the place of scattered and unco-ordinated justices 
of the police and of police courts. The chief justice of this court has wide 
powers in regard to the assignment of judges and cases, and in regard to 
organization of work. Detroit in 1921 developed a somewhat similar or- 
ganization, and other cities have done the same. The federal courts were 
unified in 1922. The development of state judicial councils is another example 
of the trend toward organization of court work. Such councils collect 
statistics and make suggestions for new legislation dealing with changes in 
court procedures and administration. Also, in some states associations of 
judges and of prosecuting attorneys have taken positive action toward 
co-ordination of the various units in the court system. 

It has been suggested that all the work of criminal justice should be inte- 
grated. The police, the courts, the prisons, the probation and parole boards, 
and perhaps other related agencies would, according to this plan, be brought 
together under one director. At present they are distinct units, in accordance 
with the theory that judicial and executive branches should be separate, 
and consequently they are frequently working at cross purposes. 

Yp INITIATION OF PROSECUTION AND THE GRAND JURY. Prosecution in 
misdemeanor cases is customarily initiated by complaint of a victim or witness 
of the offense; very frequently the police officer who makes the arrest is 
the complaining witness. The complaint and evidence are presented in the 
inferior court and the whole matter settled there, subject to an occasional 
appeal. 

In felony cases the procedure is much more complicated. The complaint 
is made by a victim or witness and the prosecutor or his assistant hears the 
evidence. If he decides that the case should be prosecuted, he must prepare 
the evidence of presentation before the inferior court where the defendant 
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is arraigned. If the inferior court decides the evidence is sufficient, the prose- 
cutor must in many states present the evidence again to the grand jury. If 
the grand jury regards the evidence as sufficient, the offender is indicted, and 
the prosecutor must then present the evidence in the trial court. This in- 
volves one informal preliminary hearing of the evidence by the prosecutor 
and two formal preliminary hearings before the case goes to trial, and this 
whole procedure is sometimes necessary even if the accused person pleads 
guilty. 

However, at present only fifteen states require indictments in all felony 
cases. Twenty-three states permit the use of either the indictment or an 
accusation in writing, called an “information,” by the prosecuting attorney 
in all felony cases. Ten states require indictments in certain felony cases but 
permit initiation of prosecution by information in other types of felony 
cases.” For almost a century the State of Connecticut has permitted the 
initiation of prosecutions by information in most felony cases, and the 
tendency elsewhere has been toward elimination of the duplication found 
in the grand jury system. Those who favor the use of the information claim 
that the indictinent does not protect the accused person, that it encumbers 
the whole process, that it delays decisions and thus facilitates the acquittal 
of the accused, that it is generally a perfunctory rubber-stamping of the 
prosecutor's evidence, and that it is a useless expense. Hall, in an excellent 
analysis of these criticisms, has shown that their validity is by no means 
demonstrated.* The tendency is toward permissive use of initiation by infor- 
mation, rather than the absolute requirement of an indictment or the absolute 
prohibition of an indictment. The possibility of the indictment as a check 
on the prosecutor’s information is desirable, even if it is seldom used.‘ 

The grand jury also has authority to initiate general investigations, but 
since the evidence in most cases must be collected and presented by the 
prosecutor, this work has not been very effective. A severe criticism of the 
grand jury from this point of view was made by the foreman of the Cuya- 
hoga County Grand Jury, for the autumn term of 1933, in which he showed 
the helplessness of a grand jury which was anxious to make an investigation 
of banking practices, racketeering, police corruption, and other serious and 
organized forms of lawlessness. Because of the inactivity of the prosecutor 


2R. Lee Benson, The Grand Jury (Baltimore: Research Division of the Legislative 
Council ofi Maryland, 1958), pp. 33-36. 

® Jerome Hall, “Analysis of Criticisms of the Grand Jury,” Journal of Criminal Law 
and Criminology, 22: 692-104, January-February, 1932. 

4A. A. Bruce, “The Judge and the Grand Jury,” Journal of Criminal Law and Crimi- 
nology, 23: 10-19, May-June, 1932; Raymond Moley, Politics and Criminal Prosecution 
(New York: Minton, Balch, 1929), Chapter 6; Wayne L. Morse, “A Survey of the Grand 
Jury System,” Oregon Law Reveiw, 10: 119-275, 1931. 
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in regard to these forms of lawlessness, the grand jury was actually confined 
to minor routine cases of helpless offenders.* 

Since about 1940 the United States Supreme Court has been holding 
that grand juries and trial juries alike ought to be bodies truly representative 
of the community, in the sense of being cross-sections or representative 
samples from the community. However, an analysis of grand jury service 
in the United States Criminal Court, Southern District of California, has 
shown that the principle of a representative jury has not been operative. 
Instead, the membership of the grand juries shows considerable economic 
and social bias. During the years 1935 to 1947, the persons nominated for 
grand jury service included four times a representative number of pro- 
prietors, managers, and officials, and one and one-half times a representative 
number of professional and semiprofessional workers. On the lower economic 
levels, only 26 craftsmen, foremen, and kindred workers were nominated, 
whereas 167 would have been nominated if the panel had been representative. 
Similarly, the representative number of operatives was 198, but only two 
were nominated in the thirteen year period. 

Yọ THE PROSECUTOR. The prosecutor is the most important person in 
the judicial system under present conditions. Baker has given an interesting 
description of a typical day’s work of a prosecutor in a city of medium size, 
showing the immense power of this officer and the conditions under which 
he works.” The prosecutor determines whether a particular case shall be 
prosecuted. He determines whether a compromise shall be accepted, which 
generally means a plea of guilt of a lesser offense in return for a recom- 
mendation for mitigation of penalty. Heis responsible for the organization and 
presentation of evidence before the court, and upon his efficiency in doing 
this the decision of the court depends. He is generally very influential in regard 
to the disposition of cases, suggesting to the judge or jury the appropriate 
penalty. In fact, he is almost an absolute ruler of the whole judicial process. 

At the same time this prosecutor is generally elected and, as is true of 
other elected officers, he secures his position primarily as a favor of the 
political machine. Explicitly or implicitly this means subservience to the 
wishes of the politicians, and it means also distraction of attention from his 
official business for the sake of political activities ; he must be careful not to 


5 William Feathers, Grand Jury Report (Cuyahoga County, Ohio, December 21, 1933). 
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antagonize any large organized group. Also, his record must show a large 
proportion of convictions in cases which go to trial. It is customary in 
elections for the prosecutor to present statistics on this point, and James A. 
Reed included in his statement for Who’s Who that as public prosecutor in 
Kansas City he secured 285 convictions in 287 cases that went to trial. The 
prosecutor’s reaction to crime must be, as is, selectively punitive. That is, 
if he is to continue in his position or advance to a higher political office he 
must seek the severest punishments possible in most cases, but he must 
intentionally fail to prosecute other cases. He must be highly indignant 
about most crime, and this means that he must show that most offenders 
should be punished, not treated. 

The assistant prosecutors, also, secure their positions in many cases 
because they have been active in political organizations, and their reactions 
to crime must be similar to those of the prosecutor. They are generally 
inexperienced in the work at the time they are appointed, and they are 
dismissed when the political administration changes. In 1932 when a Demo- 
crat replaced a Republican prosecuting attorney in Chicago all but 15 of 
about 85 assistants were replaced within six months, and the clerical staff 
experienced an almost complete turnover.* Responsibility for the work of 
assistant prosecutors is generally not definitely located and their work is 
usually not well organized. In the inferior courts the assistant prosecutors 
generally make little preparation and even when the case comes into court 
they pay little attention, except in spectacular cases. The Wickersham Report 
made this statement regarding the work of the prosecutor: 


Taking the country as a whole, the features which chiefly operate to make the present-day 
criminal justice in the States ineffective are: Want of adequate system and organization 
in the office of the average prosecutor, decentralization of prosecution whereas law and 
order have come to be much more than local concern, diffusion of responsibility, the 
intimate relation of prosecution to politics, and in many jurisdictions no provision for a 
prosecutor commensurate with the task of prosecution under the conditions of today... . 
The system of prosecutors elected for short terms, with assistants chosen on the basis of 
political patronage, with no assured tenure, yet charged with wide undefined powers, is 
ideally adapted to misgovernment.® 


The suggestion has been made that the prosecutor should be removed 
from this control of the political machine by providing for his appointment 
by the governor from a list nominated by the judicial council and for his 


8 Baker and DeLong, op. cit., pp. 884-901. 

* Alfred Bettman, “Report on Prosecution,” in National Commission on Law Ob- 
servance and Enforcement, Report No. 4 (Washington: Government Printing Office, 1931), 
pp. 11-12, 14. 


The Criminal Court 379 


removal by the governor on recommendation of the judicial council, but 
otherwise remaining in office for life. The prosecutors in this case would be 
assistants of the attorney general of the state. 

The prosecutor is tending to become a criminal investigator, also. Several 
prosecutors have made great reputations by vigorous campaigns for law 
enforcement, in which they have made investigations, secured evidence, and 
initiated prosecutions. In many counties the prosecutor has his own staff 
of investigators. Also, the police departments in some jurisdictions assign 
a number of policemen to the prosecutor’s office for this work, and the 
number thus assigned seems to be increasing. Students of the administration 
of criminal justice have generally opposed this trend toward expansion of 
the work of the prosecutor, because he already has an enormous task, 
because it produces friction between police and prosecutor, and because 
there is no reason to think the prosecutor will be more efficient than the police 
in making investigations. 

yọ THE LAWYER FOR THE DEFENSE. Legal defense for a person on trial 
was generally prohibited in early English law but has now become a general 
right. The defendant may employ his own attorney or, under certain cir- 
cumstances, the state may provide an attorney for him. 

Criminal lawyers are generally in disrepute in the legal profession. A 
large proportion of criminal cases is in the hands of a small number of 
professional criminal lawyers. These lawyers are recommended to the accused 
persons by the police and court attendants. They attempt first to bargain 
with the prosecutor, but if the case comes to trial without a compromise, 
they make use of every possible subterfuge and trick to secure acquittal, 
These include bribery of jurors, intimidation of witnesses, instruction of 
witnesses in perjury, motions of various kinds for purposes of delay, and 
emotional appeals. Moreover, these criminal lawyers have been very in- 
fiuential as members of legislatures in preventing the enactment of bills for 
the reform of criminal procedure and of court organization. Gallison has 


stated : 


The preponderating cause of the failure of American justice is the American lawyer... . 
Any system so constructed that improvement and symmetrical growth are inimical to the 
material welfare of its personnel is fundamentally unsound. Alone among industrial and 
business enterprises and the “learned” professions, teform inevitably reacts to the material 
injury of the legal profession. Every proposal of value means loss of income, loss of power, 
and loss of position to the lawyer. Simply stated, the lawyer cannot reform the system nor 
permit others to reform it and survive.?® 


10, P, Gallison, “A Layman Looks at Justice,” Journal of the American Judicature 
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Some improvement has been secured as the result of higher standards of 
legal education, and the action of grievance committees of bar associations. 

If the defendant is unable to hire his on lawyer, the court may assign 
one. All states make provision for an assigned counsel in capital cases, 
thirty-eight states make this provision for all felony cases," and twenty-eight 
states make the provision for misdemeanor cases. In practice, however, the 
person charged with a misdemeanor seldom has an assigned counsel. A 
relatively capable attorney is frequently assigned in capital cases, but this 
is not true in other felony cases. The judge generally selects either a young 
lawyer who is anxious to secure experience even though the fee be very 
small, or a “shyster” who waits in the courtroom for such business and who 
might use the assignment as a means of extorting money from the defendant’s 
relatives and friends. Sixty percent of the offenders defended by private 
counsel in the Cook County Criminal Court during the period September 1, 
1945 through August 31, 1947 were represented by the same 35 attorneys. 
Eighty percent were represented by 42 attorneys.*? 

Because of the inefficiency and unfairness of the system of assigned coun- 
sels, some states have authorized a special public defender who devotes his 
entire time to the defense of poor persons charged with crimes. The public 
defender was found in Ancient Rome, in the fifteenth century in Spain, and 
in many European countries in recent decades. In this country it was first 
adopted in Los Angeles in 1913 and since that time has been authorized in 
twenty-two states.4* In most of these states, the legislation is merely “‘en- 
abling,” which means that a city or county can elect to set up a defender’s 
office, but Connecticut and Rhode Island have established the public defender 
on a state-wide basis.'* Fifty percent of the persons committed to the Illinois 
State Penitentiary from Cook County in 1945 were defended by public de- 
fenders. In Los Angeles, the public defender’s office defends approximately 
5,000 persons annually, or about 60 percent of the criminal cases coming 
before the Superior Court. 

The public defender system is superior to the system of assigned counsel, 
Delays are reduced, technical motions seldom made, and the expense to the 
state is reduced. At the same time they provide more efficient protection to 


1 See Emery A. Brownell, “Recent Developments in Legal Aid and Defender Services,” 
Federal Probation, 23: 41-44, March, 1959. 

13 Don T. Blackiston, The Judge, the Defendant, and Criminal Law Administration (un- 
published Ph.D. Dissertation, University of Chicago), 1952. 

13 Martin V. Callagy, “Legal Aid in Criminal Cases,” Journal of Criminal Law and 
Criminology, 42:589-624, January-February, 1952; Lee W. Meyer, Public Defenders 
(New York: Institute of Judicial Administration, 1956), pp. 4-6, 37-38. 

M“ See David Mars, “Public Defenders,” Journal of Criminal Law and Criminology, 
46: 199-210, July-August, 1955. 

18 University of Chicago Conference on Probation, Prisons, and Parole, op. cit., p. 10. 
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the accused than do the assigned counsels. Because of their specialization 
they can help develop public opinion and criminal procedure as assigned 
counsels cannot. 

Bar associations in some states, while recognizing the inefficiency of as- 
signed counsels, have advocated voluntary defenders paid by the bar as- 
sociation or some other group as preferable to public defenders paid by the 
state. One of their arguments is that the defender and the prosecutor are 
likely to be members of the same political party and therefore both are 
under political control. Since most cases are settled in conference between 
the prosecutor and the defender, this is an important consideration.1* 

> THE JUDGE. At present the trial judge has two rather separate duties. 
First, he must preside at the trial. If the case is tried before a jury he must 
supervise selection of jurors, enforce the rules of evidence, and declare 
law to the jury. In the courts of some states he may even express to the 
jury his opinions about the innocence or guilt of the accused person, providing 
he makes it clear that the jury need not follow his opinion. He may order 
a-jury to acquit a defendant, and when a jury returns a verdict of guilty, 
the judge, if he believes there is no evidence of guilt, may set it aside and 
order a new trial. However, he may not order a jury to convict nor can 
he set aside a verdict which is favorable to the defendant unless the verdict 
has been induced by fraud.!” When the defendant pleads not guilty but 
waives jury trial the judge not only interprets the law and the rules of evi- 
dence, but he determines whether or not the defendant is guilty. Supreme 
court judges also determine guilt or innocence, without a jury, in cases 
appealed to them. 

The judge is well qualified, in general, to perform this first duty. With 
his training and ability, he should have much more complete control of the 
trial than he has at present. If the courts were efficient, honest and capable 
judges would be in control of a precise investigation to determine guilt or 
innocence. An approach to the Continental system, in which the judge 
actually directs the trial, would appear to be desirable. This method has 
been well developed in the juvenile courts and is being constantly extended 
in the courts for adults, particularly in the specialized courts. 

The second duty of the judge is to impose sentences on those persons 
found guilty. He is expected to impose sentences justly according to the 
law in all cases. In the period during which the influence of the classical 
school was at its height this imposition of sentences was considered as 
rather routine. That is, the law ordained specific punishments for specific 
offenses, and when it had been legally determined that the defendant had 

16 Meyer, op. cit., pp. 16-19. X 

17 See Arthur E. Wood and J. B. Waite, Crime and Its Treatment (New York: American 
Book Company, 1941), p. 424. 
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perpetrated an offense the judge simply ordered administration of the ap- 
propriate punishment. In theory, he had no choice in the matter, just as the 
present-day judge in some states theoretically has no choice about the 
imposition of the death penalty for some offenders. While there were many 
exceptions in practice, the offense, not the offender, was technically the 
object of attention. But with the recent changes in societal reactions to 
crime the offender has become more important, and the judge has been 
given a wide range of alternative methods for dealing with the offenders. 

In general, the judge is not able to perform in a satisfactory manner the 
function of imposing sentences. The evidence in court is designed to show 
merely the fact of guilt or innocence; that is entirely insufficient for the 
purpose of determining what should be done with the individual who is 
proved guilty. It is necessary to know the entire character of the offender, 
and the possible effects of the different methods of dealing with him, if 
sentences are to be “just” according to modern standards. The judge must 
fix penalties or suggest treatment by guessing at the character of the person 
on the basis of his appearance and of incidental information that has come 
out during the course of the trial. It is said of some Philadelphia magistrate’s 
courts that convictions of drunks and vagrants are “obtained by sight and 
smell alone” and that the magistrates are indifferent to the charges listed in 
the records.1® The lack of principle in the sentencing of offenders in Indiana 
is shown in a study by White.1® Because judges have no good basis for deter- 
mining treatment, they vary immensely in their policies. One judge in New 
York placed 7 percent of those convicted on probation ; another judge dealing 
with offenders of the same types placed 40 percent on probation. In New 
Jersey, six judges, rotating among the courts and dealing with the same types 
of cases, showed similar variation. One judge sentenced 57.7 percent of the 
convicted persons to imprisonment, and another judge sentenced only 33.6 
percent to imprisonment; the first judge placed 19.5 percent on probation, 
the second 30.4 percent.?° Ploscowe has pointed out similar disparities in the 
sentences imposed by Federal judges. In 1943 the judge in the Northern 
District of Alabama sentenced 78.7 percent of the offenders who came 
before him to prison terms of two years or over, while his colleague in the 

18 Caleb Foote, “Vagrancy-Type Law and Its Administration,” University of Pennsyl- 
vania Law Review, 104: 603-650, March, 1956, at p. 612. 
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middle section of the state imposed such sentences on only 13.7 percent 
of the offenders coming before him. The judges assigned to the Eastern 
and Western Districts in Arkansas sentenced 69.1 and 10.2 percent, respec- 
tively, to terms of two years and over. In the Southern District of West 
Virginia 57.5 percent of the bootleggers and moonshiners were sentenced to 
prison terms of over two years, as compared with 2.3 percent in the Western 
District of that state, 86.2 percent in Northern Alabama, and 3.8 percent in 
Southern Alabama.?! 

Some judges establish a reputation for severity, and crimipals secure a 
change of venue in order to come before another judge who has a reputation 
for leniency. In addition some judges vary widely from day to day, ap- 
parently with temporary moods. Attempts have been made to assist the 
judges by field investigations by probation officers, by recommendations of 
psychiatrists, and in other ways. In California, judges must order an investi- 
gation by a probation officer before judgment is passed in felony cases, and 
pre-sentence investigations are similarly required in six other states at 
present.** If judges are to retain the sentencing power, it is clear that they 
should have assistance of this nature. Many people, however, believe that 
this function should be transferred entirely to a dispositions board composed 
of representatives of disciplines regarding human behavior, such as a psycho- 
logist, a psychiatrist, a sociologist, a social worker, and an educator.?* 

One of the major problems concerning the judge is his relation to politics. 
In thirty-eight states judges are elected, and their terms are relatively short.** 
Voters cannot know the qualities essential in a good judge, such as personal 
integrity, adequate legal training, and judicial temperament. Since the voters 
cannot easily know these things, the judges in many places try to make the 
voters acquainted with them by self-advertisement, by attending banquets, 
weddings, funerals, prize fights, and lodge entertainments, by sensational 
behavior on the bench, and in other ways. Some judges ask to be transferred 
from the civil to the criminal branch of the court shortly before elections 
because of the better opportunity for publicity in the criminal court. It is 
reported that one judge in New York offered a large sum of money to the 
district attorney in order to have a particular case tried before him, because 
of the publicity this trial would give him. 
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Opposition to this method of selecting judges is growing. The bar as- 
sociations in many cities are trying to assist the voters in the selection of 
judges by announcing preliminary rating of the candidates by the members 
of the association. This sometimes has an effect but is likely to be unim- 
portant if the judicial election is held at the same time as a regular election, 
for it is difficult to induce voters to scratch their tickets. The bar association 
recommended twenty judges in Chicago in 1933, of whom twelve were 
running on the Democratic ticket and eight on the Republican. Not one 
of the candidates on the Republican ticket was elected, although eight of 
the Democrats who were elected were rated by the bar association as very 
inferior. Efforts have been made in some places to bring public pressure 
to bear on the judges which will be strong enough to offset the control 
by the politicians. The judges are then between two fires, and the tendency 
is to compromise by imposing severe penalties on the helpless offenders 
and acquitting the criminals who are protected by the politicians. In 1940 
Missouri adopted a plan whereby judges are nominated by a commission 
of outstanding citizens, including lawyers. The names of three nominees 
are submitted to the governor, who selects one. After a judge selected in 
this manner has served for one year his name is placed on the ballot and 
the voters decide whether he should be retained in office.?* This plan does 
away with the defects and disadvantages of both the appointment system 
and the election system of selecting judges. 

A second major problem concerning the judge is explanation of his 
decisions. Aside from political influences, why does a judge make decisions 
as he does? His judgment is not purely impersonal, as some laymen believe, 
but is affected by his experiences and temperament. His social class mem- 
bership no doubt affects his interpretations of the law and colors his attitudes 
toward various types of offenses and offenders. His prior associations with 
punitive and non-punitive behavior patterns probably determine the partic- 
ular way he reacts to a particular offender, and the general societal reactions 
to crime set the limits within which he must operate.** Also his training as 
a lawyer does not ordinarily include studies in anthropology, psychology, 
and sociology, which would tend to promote an appreciation for the com- 
plicated variation found in the behavior of social groups other than his own. 
An attempt has been made to analyze the influences that entered into a 
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decision in one case.*? Judge Cardozo made a more general analysis of 
decisions.?* 

Yọ CLERKS AND ATTENDANTS. The importance of clerks and attendants 
in the judicial process was not recognized until recently. Crime surveys 
showed that these agents, like the prosecutors and judges, are subservient 
to politicians and are frequently the agents of corrupt bondsmen and fixers. 
The Seabury investigation revealed that clerks can manipulate complaint 
forms so that discharges result. Dates for which trials are set may be changed 
by clerks without the knowledge of the complaining witnesses so that the 
defendants will be discharged for lack of prosecution. Contents of indict- 
ments and of other secret papers may be revealed to the lawyers for the 
defense. The clerks advise the court in many cases, and especially transmit 
suggestions and instructions from the politicians to the judges. Some clerks 
and bailiffs steer cases to professional bondsmen and to lawyers who will 
split fees with them. In other ways these agents of the courts can be instru- 
mental in implementing a selectively punitive reaction to crime. 

> THE TRIAL. Except in very serious cases, such as capital offenses, 
a plea of guilty makes a trial unnecessary. If the defendant pleads not guilty 
he is entitled to a jury trial, but in many instances he can waive this right 
and stand trial before a judge. Recent statistics show that the trial plays 
a very small part in the system of criminal justice, and that the jury plays 
a small part in the trial. In twenty-five states in 1945, 81 percent of those 
persons convicted in the trial courts were convicted on pleas of guilty, 11 
percent on finding of a jury, and 8 percent on finding of the court.*® Similarly, 
in New Jersey county courts only 8.7 percent of the 1949-1954 cases were 
tried by juries; and in California 71 percent of the cases disposed of by 
Superior Courts in 1957-1958 were “dispositions before trial,” and most 
of these were convictions on pleas of guilty.*° 

1. The jury. The jury originated as a protection against the depotism 
of the king and frequently has been acclaimed as the “palladium of our 
liberties.” According to legal theory, the business of the jury is to determine, 
on the basis of evidence, a question of fact: Did the accused person commit 


38B, N. Cardozo, The Nature of the Judicial Process (New Haven: Yale University 
Press, 1922). 

2° Bureau of the Census, U. S. Department of Commerce, Judicial Criminal Statistics, 
1945 (Washington: Government Printing Office, 1946), p. 4. 

30 Institute of Judicial Administration, Law Enforcement Criminal Statistics Study, New 
Jersey (New York: Author, 1955), Table 9; Judicial Council of California, Seventeenth 
Biennial Report (Sacramento: Author, 1959), pp. 68, 114. See also Joseph Sherbow, “Waiver 
of Jury Speeds Criminal Trials in Baltimore Courts,” Journal of the American Judicature 
Society, 31: 150-152, February, 1951; and Henry P. Chandler, “Latter-Day Procedures 
in the Sentencing and Treatment of Offenders in the Federal Courts,” Federal Probation, 


16: 3-12, March, 1952. 


386 Principles of Criminology 


the crime? It is supposed to be a problem in logic similar to the problem 
which confronts a scientist in a laboratory. In practice, however, the prose- 
cutor tries to select jurymen who will be antagonistic to the accused, and 
the attorney for the defense tries to select jurymen who will be sympathetic. 
One tries to exclude all persons not of the same race, religion, politics, or 
occupation as the accused, and the other tries to exclude all persons who 
are of the same race, religion, politics, or occupation. The process is perhaps 
generally more subtle than this and is thus described by Clarence Darrow: 


Jurymen seldom convict a person they like, or acquit one that they dislike. The main 
work of a trial lawyer is to make a jury like his client, or, at least, to feel sympathy for 
him; facts regarding the crime are relatively unimportant. 

I try to get a jury with little education but with much human emotion. The Irish are 
always the best jurymen for the defense. I don’t want a Scotchman, for he has too little 
human feeling; I don’t want a Scandinavian, for he has too strong a respect for law as 
law. In general I don’t want a religious person, for he believes in sin and punishment. 
The defendant should avoid rich men who have a high regard for the law, as they make 
and use it. The smug and ultrarespectable think they are the guardians of society, and 
they believe the law is for them. 

The man whe is down on his luck, who has trouble, who is more or less a failure, is 
much kinder to the poor and unfortunate than are the rich and selfish.** 


In some cases several thousand prospective jurors have been examined 
before twelve were secured. In one Chicago trial 9,425 persons were sum- 
moned for jury duty and 4,821 were examined before 12 were finally selected. 
Ninety-one days were required to select a jury in one San Francisco case. 
However, this procedure is not due to the jury system as such, for there 
is evidence that in some courts, such as the federal courts, the jury is generally 
selected expeditiously. 

Jury trial is necessarily slower and more cumbersome than trial before 
a judge, and about half the states have made legislative provision for waiver 
of the jury trial and substitution of trial by the judge. Few cases go on trial 
by jury in some states where this legislation has been in existence for some 
time. In ten of the twenty-four states for which data were assembled in 
1945, less than 5 percent of the defendants convicted of major offenses had 
jury trials; in seventeen states less than 10 percent had jury trials.** Over 
98 percent of the persons who pleaded not guilty in Maryland courts in the 
first six months of 1950 waived the jury trial. The weight of opinion is 
distinctly in favor of retaining the right to a jury trial but of facilitating the 
waiver of the jury. 


31 From a statement made in an anniversary dinner at the Quadrangle Club, Chicago, 
jn 1933. Quoted by permission of the late Mr. Darrow. See also James A. Dooley, “The 
Trial Court,” The Law School Record (University of Chicago), Vol. 3, No. 2, 1954, pp. 1f- 

33 Judicial Criminal Statistics, op. cit., P. 4. 

33 Sherbow, op. cit. 
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2. Evidence and testimony. The great proportion of the evidence in a 
trial is furnished by the witnesses for the two sides. Several problems arise 
in regard to such evidence. The first is that it is very difficult to induce 
witnesses to appear in court and give testimony. In certain cases of a serious 
nature, terrorism may be involved. One of the important reasons for the 
difficulty of convicting gangsters who have committed serious crimes is that 
witnesses are afraid to testify. In other types of cases, witnesses are reluctant 
to go to court because of the great inconvenience involved. They may be 
required to go to court again and again, at great financial loss to themselves. 
Defence attorneys often attempt to obtain as many continuances as possible, 
on the theory that witnesses for the prosecution, including victims, eventually 
will grow tired of the inconvenience of coming to court. Consequently, many 
witnesses do not disclose to anyone the fact that they have important evidence, 
and many crimes are not reported to the police. 

A second problem is the honest mistakes which witnesses frequently 
make. Memory is a fickle thing. One remembers what he wants to remember 
in many cases. Also, his memory is a combination of what was actually 
witnessed and of other things that have been heard or imagined subsequent 
to the occurrence. Delusions of perception occur, also. The only checks on 
mistakes in testimony in court are the testimony and appearance of other 
witnesses. Psychologists have been working for some time, however, on tests 
of the comparative accuracy of different groups of persons, of replies to 
leading questions, and of narrative accounts.** 

A third problem is dishonesty in testimony. The only official check on 
dishonesty is the oath and the possibility of prosecution for perjury. In a 
few famous cases witnesses have not been permitted to testify because they 
were atheists to whom the oath would have no meaning. In general the 
oath probably has little significance to a large proportion of the witnesses 
in courts. Judges and others believe that there is an immense amount of 
perjury in testimony, but few persons are convicted of perjury. In California 
only twelve persons were sentenced to the penitentiary for perjury in the 
years 1945-1949.** 


34 See, for example, Donald Slesinger and E. M. Pilpel, “Legal Psychology: A Biblio- 
graphy and a Suggestion,” Psychological Bulletin, 26: 679-692, December, 1929; Alfred 
Kuraner, “The Consistency of Testimonial Accuracy,” Journal of Criminal Law and 
Criminology, 22: 406-413, September-October, 1931; H. E. Burtt, Legal Psychology, 
New York: Prentice-Hall, 1931; D. S. Gardner, “The Perception and Memory of Wit- 
nesses,” Cornell Law Quarterly, 8: 391-409, April, 1933; Manfred S. Guttmacher and 
Henry Weihofen, Psychiatry and the Law (New York: W. W. Norton, 1952), pp. 360-379 ; 
Maximilian Koessler, ‘‘Fallibility of Testimony and Judicial Accident Risk,” Case and 
Comment, 62: 12-16, November, 1957; Jack B. Weinstein, “The Law’s Attempt to Obtain 
Useful Testimony,” Journal of Social Issues, 13: 6-11, No. 2, 1957; Henry A. Davidson, 
“Appraisal of Witnesses,” American Journal of Psychiatry, 110: 481-486, January, 1954, 

35 Ronald H. Beattie, California Prisoners, 1945-1949 (Sacramento: California Depart- 
ment of Corrections, 1951), p. 89. 
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Experimental work has been conducted for some time in the effort to 
develop methods of detecting guilty knowledge. These devices are intended 
to be substitutes for the testimony of witnesses rather than tests of the ac- 
curacy of testimony. The “‘lie detector” at present has the best standing of 
any of these methods. This instrument does unquestionably register ac- 
curately the emotional changes which occur as the result of questions pre- 
sented, but the emotional changes are not necessarily due to lies. Probably 
the “lie detector” is of less value in the direct detection of lies than in the 
detection of emotional disturbances which may be utilized by the examiner 
to induce a confession.** Various drugs are being used to some extent for 
the same purpose. It is reported that these drugs induce a state of semi- 
consciousness in which one will answer truthfully every question presented 
to him. This method, also, is still in the experimental stage and certainly 
should not be used as evidence in the courtroom.*” 

Even without the development and use of such methods it is possible to 
make great improvements in the evidence in courts. The Continental courts 
and the juvenile court have shown the way, as have some of the specialized 
commissions, Such as the Interstate Commerce Commission. These courts 
and commissions have agents to secure evidence for them. The ordinary 
criminal court, on the other hand, uses the method of partisan witnesses 
even on such items as sanity and character and circumstances of the crime.*® 
The greatest agitation has developed for psychiatrists as officers of the court 
to give evidence on the question of sanity, but there is no good reason why 
similar evidence should not be secured by officers of the court on any other 
aspect of the crime or of the personality and character of the defendant. 

3. Fixing the case. The courts and other agencies of justice find constant 
pressure upon them by friends of the defendant. Members of the family, 
church, lodge, trade union, club, business firm, neighborhood, and other 
groups swear to the good character of the defendant and ask for leniency. 
This may be due to close personal friendship or may represent a desire 
to protect the reputation of the group. In any case it represents a 
personal and sympathetic appeal based on a non-punitive reaction to the 
offense. 

The politician has become a regular practitioner in fixing cases. The 
alderman takes care of thousands of tickets for traffic violations, as a part 
of his preparation for the next election. Other political leaders, from the 


** See Fred E. Inbau and John E. Reid, Lie Detection and Criminal Interrogation, (Balti- 
more: Williams and Wilkins, 1953). 

87 See C. W. Muehlberger, “Interrogation Under Drug Influence—the So-Called ‘Truth 
Serum’ Technique,” Journal of Criminal Law, Criminology and Police Science, 42: 513-528, 
Nov.-Dec. 1951. 

38 See Fredric Wertham, The Show of Violence (New York: Doubleday, 1949). 
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precinct up, perform similar services either directly or indirectly, and they 
extend their services to persons charged with murder, burglary, robbery, 
kidnaping, forgery, picking pockets, and other crimes. In some cities agencies 
of criminal justice are controlled by politicians, and at some point in the 
process almost any case can be fixed, either in the sense of having a case 
dropped entirely, or having a penalty mitigated. Judge Seabury stated with 
reference to the inferior courts of New York City in 1932: 


It is a by-word in the corridors of the Magistrates’ Courts of the City of New York 
that the intervention of a friend in the district political club is much more potent in the 
disposition of cases than the merits of the cause or the services of the best lawyer and, 
unfortunately, the truth of the statement alone prevents it from being a slander upon the 
good name of the City.” 


Pressure is most frequently placed upon victims of crimes to induce them 
to refuse to prosecute and upon the police to induce them to present un- 
certain and confusing testimony. The prosecutor is unquestionably the most 
important person in the whole process and he could, in spite of the un- 
willingness of the victim and the confusing testimony of the policeman, 
organize the evidence in the case if he cared to do so. The inferior court or the 
magistrate’s court is the place where most of these provisions for fixing 
operate. One of the Tammany leaders stated, “Give me ten magistrates and 
you can have the whole supreme court.” The judge is seldom “fixed” because 
his position is too public, but when it is necessary he must bear his share 
of the responsibility of releasing criminals. He may satisfy the public by a 
severe lecture and a severe penalty imposed in the courtroom and then satisfy 
the political machine by mitigating or vacating the penalty in his chambers 
later. 

4. The “sporting theory” of justice. Formally, the essential business of 
a trial is to determine a question of fact: Did the accused commit the crime? 
In the performance of that duty tricks and surprises are no more justifiable 
than in determining a fact in a laboratory. In practice, however, the criminal 
trial is regarded as a game between two lawyers. Large audiences were at- 
tracted in the past and in some sections of the country the criminal trials still 
are the principal amusement. Each side tries to win the case and takes ad- 
vantage of every possible trick, surprise, and technical device. It is not at all 
unusual for as many as fifteen formal motions to be introduced in a case, 
each of which involves debate, possible continuances, and decisions by the 
court. When a case is continued, witnesses disappear and public sentiments 
weaken, and the chance for conviction decreases. Moore has used an analogy 
with warfare, stating that the trial involves scouting the enemy’s position 


39 New York Legislature, Report of the Joint Committee on the Government of the City 
of New York, 5 Volumes (Albany: State Printing Office, 1932), Vol. I, p. 15. 
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and strength, stratagems, tactics, skirmishes, and battles. “Opposing counsel 
are charged with the responsibility of so conducting their campaign that 
ultimate victory will result.’*° It has been suggested that each side should 
be required to submit a list of witnesses who are to be called, with an ab- 
stract of the evidence to be presented. This would make it possible to 
reach a decision without the surprises which are not a part of real justice. 
Since this suggestion and most other suggestions for the reform of criminal 
procedure are designed to strengthen the state in the trial, they are opposed 
by the professional criminal lawyers and have made little progress in the 
legislatures. 

5. The “bargain theory” of justice. Many of the legal conflicts which 
would have been conducted in the courtroom in earlier days in accordance 
with the sporting theory of justice are now settled in the office of the prose- 
cutor by a process of bargaining. This, also, involves conflict between the 
opposed attorneys, but it is not sport for there is no audience. Each side 
tries to make the best possible bargain. The attorney for the defense will go 
to trial, with certain exceptions, if he feels certain of acquittal. The attorney 
for the state, also with certain exceptions, will go to trial if he feels certain 
of a conviction. In the intermediate cases each is willing to bargain, and 
this generally takes one of two forms. First, a plea of guilty to a lesser 
offense than the one charged may be entered. Among prisoners, this practice 
is known as “‘copping a plea.” A charge of grand larceny may be reduced 
to petty larceny, theft of an automobile may be reduced to tampering with 
an automobile or theft of a tire, murder may be reduced to man-slaughter, 
and so on. In 1956, 69 percent of the offenders charged with serious offenses 
in 211 cities were found guilty; of these, 87 percent were guilty of the offense 
charged, 13 percent of a lesser offense. Of those charged with rape, 61 
percent were found guilty; 70 percent were guilty of rape, 30 percent of 
a lesser offense.‘ In some instances, such reductions represent informal 
attempts to mitigate severe penalties, but in many cases they merely indi- 
cate a desire for expediency on the part of court personnel. Sometimes the 
reduction is given as a reward to criminals who have testified against their 
partners in crime. A study of 1,336 cases, in which lesser pleas were accepted 
and which were filed in New York City in the summer of 1939, reveals the 
prosecuting attorney’s officially stated reasons for accepting lesser pleas.‘* 

40 Leonard Moore, “Modern Practice and Strategy,” Practicing Law Institute, 1946, 
p. 1; quoted by Jerome Frank, Courts on Trial, Princeton: Princeton University Press, 


1949, p. 8. 

41 Federal Bureau of Investigation, Uniform Crime Reports for the United States, Vol. 
XXVII, 1957, p. 61. 

4 R. G. Weintraub and R. Tough, “Lesser Pleas Considered,” Journal of Criminal Law 
and Criminology, 32: 506-530, January-February, 1942. See also Samuel Dash, “Cracks 
in the Foundation of Criminal Justice,” Illinois Law Review, 46: 385-406, July-August, 
1951. 
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In about 54 percent of the cases mitigation of a severe penalty was the stated 
reason for accepting the lesser plea, while in 36 percent the prosecutor re- 
ported that he had a weak case. In 4 percent of the cases both a weak case 
and a desire for mitigation apparently were involved, and in 6 percent no 
reason for the plea could be found. This plea of guilty to a lesser offense 
satisfies the prosecutor, for he has an immense burden of work and cannot 
go to trial on all cases, and the bargaining enables him to settle the case 
expeditiously. He is able to record, for purposes of coming elections, that he 
has obtained a conviction. However, it should be recognized that the ac- 
ceptance of lesser pleas is not necessarily inimical to justice. It would be 
physically impossible to try all cases if guilty pleas were not obtained, and 
often the bargaining enables court personnel to modify the law informally 
so that it best suits the individual case. The attorney for the defense is 
satisfied, for his client has escaped a severe penalty which might have been 
inflicted. 

In the second general form of bargaining, a plea of guilty to the offense 
charged is entered in exchange for the prosecutor’s promise of probation 
or a light sentence. Even if he is guilty, the defendant has a legal and moral 
right to plead not guilty if he believes that the state cannot prove its case 
against him. The prosecutor must not only know that the defendant com- 
mitted the offense, but he must prove that fact. He usually is anxious to 
bargain for a guilty plea in cases in which proof would be difficult. It is 
the prosecutor’s privilege to recommend a light or a heavy sentence to the 
judge, but the judge, of course, need not follow the recommendation. In 
practice, however, judges usually go along with the bargains made between 
the defendant and the prosecutor since considerable saving to the state is 
effected by a guilty plea, which makes a lengthy trial unnecessary. Many 
prisoners insist that prosecuting attorneys do not always keep their promises 
to recommend a light sentence, but, instead, merely use the bargaining 
system to trick the defendant into pleading guilty. Also, defendants who 
have bargained for a light sentence often are shocked when the judge im- 
poses a heavier sentence than the one recommended by the prosecutor. 
While it would be difficult to prove, it is probable that a grave injustice is 
done to many defendants who insist on their right to a jury trial and refuse 
to bargain. An extreme penalty is sometimes ordered not solely because a 
crime has been committed but in part as punishment for refusing to plead 
guilty, thus causing the court personnel the inconvenience of holding a trial. 
For example, in 1950 two men who had refused to accept an offer of two 
year sentences in exchange for pleas of guilty to robbery were sentenced 
to twenty years by a Missouri trial judge. However, it should be pointed 
out that an identical sentence might have been imposed even if there had 
been no attempted negotiations of this kind. 
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It is not possible to determine what proportion of the reductions of 
charges and the promises of light sentences involve corruption. In one study 
of 97 felony convictions, bargaining was admitted in 56.7 percent of the 
cases, but there was no evidence of bribery.** Not all of these bargains, how- 
ever, are equally honest. Neither is it possible to determine how much 
corruption is involved in the cases which are dismissed by motion of the 
prosecutor. Certainly corruption is involved in some of them, but it is equally 
certain that the prosecutor performs an important public service in sifting 
out the cases which should not go to trial, either because of the innocence 
of the accused, the triviality of the offense, or the inadequacy of the evidence. 

6. “Cash register” justice. The “sporting theory” of justice and the “‘bar- 
gain theory” of justice, in general, apply to defendants who can afford to 
employ attorneys to secure justice for them. In other cases the accused are 
rushed through the court with scant attention, either of the prosecutor or 
the judge. This type of justice is well known in the traffic courts, where 
the whole procedure is mechanical. This procedure is perhaps inevitable in 
view of the large number of cases, but many citizens are irritated by it.“ 
The poor and* uninfluential persons accused of other minor offenses are 
rushed through the courts in exactly the same manner. In 1954, a Phila- 
delphia court disposed of 55 cases of vagrancy, drunkenness, and disorderly 
conduct in fifteen minutes; four men were tried, found guilty, and sentenced 
in seventeen seconds.** It is difficult for a person to retain much respect for 
the system of justice after he sits in an inferior court for a few sessions and 
sees the inadequate information on which decisions are based. From the 
standpoint of the number of cases settled and the number of persons affected, 
these are the “supreme courts”; they are inferior courts only with reference 
to the character and training of the judges, the efficiency of the machinery, 
and the type of justice which is secured. At no point, in a very large pro- 
portion of cases, is there an opportunity for an adequate consideration of 
the facts in the case either by the prosecutor or by the court. 

7. The audience and publicity. One of the rights for which the common 
people fought two centuries ago was the right to a public trial. This right is 
no longer highly prized by accused persons. On the contrary, at present one 
of the highly prized privileges which a few defendants secure is to be tried 
in the judge’s chambers or to have the judge come to the courtroom at an 
unusual hour so that they may be protected against a public trial. The right 
to a private trial has been granted in the juvenile court and it has been 

43 Donald J. Newman, “Pleading Guilty for Considerations : A Study of Bargain Justice,” 
Journal of Criminal Law and Criminology, 46: 780-790, March-April, 1956. 

44 See R. L. Burgess, “Can You Get a Square Deal in Traffic Court?” American Maga- 
zine, 114:11-13, 111-115, October, 1932; and Myron Stearns, “The Scandal of Our 
Traffic Courts,” Harper's, 192: 274-278, March, 1946. 

48 Foote, op. cit., p. 605. 
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argued that restrictions similar to those in the juvenile court should be 
authorized for all trials, so that the audience could be confined to those who 
have a particular and justified interest in the case. In the 1930's the night 
courts in New York City, dealing principally with persons accused of pro- 
stitution, came to be one of the sights of the city. After-theater parties 
finished the evening by a trip to the night court. Judges tried in vain to 
restrict and control the audience. Spectators are equally troublesome in many 
murder cases. Nearly eight thousand persons, according to newspaper re- 
ports, tried to get into the courtroom during the first day of a trial in Chicago 
in 1934, although the courtroom had a maximum capacity of two hundred. 
The bailiff in this courtroom, on the second day of the trial, reserved the seats 
for his friends. The chief bailiff of the court building, angered because his 
friends could not get into the trial, withdrew the policemen who were holding 
the crowd back, the crowd crashed into the courtroom, and the judge was 
compelled to declare an intermission while the room was cleared. Many 
accused persons legitimately ask the question: When the state compels me 
to stand trial what right does it have to expose me to curiosity seekers? Many 
trials are unquestionably an invasion of the accused person’s tight to privacy. 
Probably the most notorious offenders in this respect are the reporters and 
photographers from the newspapers.** In some jurisdictions where the judges 
have little self-respect and are anxious for publicity, the constant flashing 
of the photographer's lights interferes seriously with the trial and certainly 
results in a lowering of the public’s respect for the court.‘” Aside from this, 
the tendency is toward greater privacy, for the courtroom is generally ar- 
ranged so that the audience hears almost none of the evidence except in 
jury trials. 

Publication of accounts of crime, both before and during the trial, often 
invades privacy also. An illustration of the lengths to which newspapers go 
is furnished by the many columns of sordid details printed and about the 
more spectacular crimes. Much less space is given to the most important 
national and international developments than to any one of these spectacular 
crimes. The newspapers justify this by the argument that the public demands 
such stories; but the demand is certainly stimulated and developed by the 
newspapers, and many people express their disgust at such news. It is signi- 
ficant that English newspapers contain nothing comparable. 

@ THE COURT AS A TREATMENT AND WELFARE AGENCY. The conventional 
court system was an expression of a principle of conflict. The theory was 
that the state had been injured by a crime and in return should injure the 


% Gilbert Geis and Robert E. Talley, “Cameras in the Courtroom,” Journal of Criminal 
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offender by punishment, and also that the truth regarding guilt could best 
be determined by a conflict between opposed lawyers. The juvenile court, 
on the other hand, has been built on a different principle. Its work proceeds 
on the hypothesis that the delinquent child and the state have much in 
common and that the interests of both will be promoted by efforts to help 
or treat the child rather than injure him. This is believed to be a superior 
principle of control, so far as it is practicable to use it. 

Some branches of the criminal court, also, have adopted the principle 
that future crime can best be prevented by helping and treating the accused. 
Provisions for probation and psychiatric service are the best illustrations of 
this, and both have been adopted in many criminal courts in more or less 
restricted form. They are to be discussed in a later chapter. The women’s 
court and the boys’ court are organized on somewhat the same principle as 
the juvenile court. A judge of the municipal court in Chicago in 1933 asked 
to be assigned to the branch of the court in which most of the chronic alco- 
holics were tried. For some months he studied these offenders and studied 
the literature regarding drunkenness. He tried by correspondence with rela- 
tives, by personal suggestions regarding hospital care, by securing co-opera- 
tion of social agencies, and by personal advice to assist in the rehabilitation 
of these drunkards. The fact that he was not successful in many cases does 
not alter the significance of this attitude in court work. Chief Magistrate 
John M. Murtagh of New York City has opened a municipal courtroom to 
the Alcoholics Anonymous group for meetings, hoping that the courtroom 
will become a symbol of rehabilitation rather than of punishment.‘* The 
prosecutor frequently brings together persons who have been quarreling 
and by conciliation induces them to drop the prosecution. In many other 
branches of court work, generally those dealing with offenses toward which 
the punitive reaction is not aroused in the public, the court is endeavoring 
to use non-punitive and treatment methods either in co-operation with social 
welfare agencies or without assistance. It is certainly possible that this 
endeavor may become more prominent in several other branches of court 
work in the future. However, criminal courts obviously cannot become 
generally non-punitive in their methods of dealing with criminals for punitive 
sanctions are an intrinsic part of the criminal law. 

A special feature of this welfare work is the effort to provide indemnifi- 
cation to injured parties for errors of justice. Verdicts are sometimes incorrect 
and persons are injured as a result, The same arguments may be advanced 
for indemnification for errors of justice as for indemnification for unjustifiable 
arrests. Precedents for indemnification for errors of justice run back at least 
as far as 1660. 


48 The New York Times, January 17, 1954. 
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The Juvenile Court 


A: COMMON LAW, a century and a half ago, children were tried and 
punished for violations of law in the same ways as adults, with the exception 
that a child under seven years of age was regarded as not responsible and 
therefore as incapable of committing a crime, while a child between the 
ages of seven and fourteen was regarded as having the possibility of such 
discernment as would make him responsible, and this was to be decided 
in each case by an examination. A child under seven years of age, therefore, 
could not be punished by order of the court, while a child between the 
ages of seven and fourteen could be subjected to all forms of punishment 
that were suitable for adults. In the course of time the maximum age was 
raised in some American states from seven to ten or some other age, but 
it still happens that children under fourteen years of age are arrested, held 
in jail, tried in court, and punished in the same ways as adult criminals. 
In 1956, 6 percent of the persons admitted to the three major Massachusetts 
prisons were 17 years of age or younger; one was a fourteen-year-old boy, 
convicted of murder.* 

¥ ORIGINS AND DEVELOPMENT OF THE JUVENILE COURT. Differential 
reactions to the offenses perpetrated by children and those committed by 
adults have been developing for more than a century. While the societal 
reaction to the offenses of both groups has been slowly changing from a 
punitive to a treatment reaction, this change has been much more pro- 
nounced in the case of juveniles. At least the official policies for dealing 
with juvenile offenders have incorporated more treatment methods than 
have the official policies for dealing with adult offenders. As early as 1824 


a juvenile reformatory was established in New York State so that children, 
d with adult criminals. The laws of 


after conviction, would not be confine: 
Illinois in 1931 provided that for certain offenses the penalties for minors 
might differ from those for adults. In 1861 the legislature of Illinois authorized 
1 Commissioner of Correction, Statistical Reports (Boston: Massachusetts Public Docu- 
ment No. 115, 1957), pp. 15-17. 
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the mayor of Chicago to appoint a commissioner before whom boys between 
the ages of six and seventeen could be taken on charges of petty offenses; 
this commissioner had authority to place the boys on probation, to send 
them to reform schools, and, generally, to use treatment methods. In 1867, 
this work was transferred to the regular judges of the courts. Separate 
hearings for juvenile offenders were required in Boston in 1870 and in all 
parts of the state of Massachusetts in 1872. In 1877, both Massachusetts 
and New York State authorized separate sessions with separate dockets 
and records for juvenile cases. During the last quarter of the nineteenth 
century cases of truancy and incorrigibility of children were heard in some 
places by probate courts, without juries or the ordinary legal technicalities 
and formalities. 

These policies were combined and were supported by a consistent theory, 
which had been lacking in the earlier developments, and thus the juvenile 
court came into existence in 1899 in Chicago. The two significant points 
about this new court were: First, the age below which a child could not 
be a criminal was advanced from seven to sixteen years, which was in line 
with changes that had been made elsewhere. But whereas the previous law 
had made no definite provision for dealing with culprits below the age of 
responsibility, the new law did make provision for dealing with them under ` 
the softer name “‘delinquents.” Second, the work of the court was placed 
under chancery or equity jurisdiction. For several centuries dependent chil- 
dren had been under chancery jurisdiction; in principle all children were 
wards of the state if their parents were not willing or able to care for them; 
in practice the protection of dependent children was confined almost entirely 
to those who had property. The juvenile court law of Chicago was merely 
a logical extension of this principle of guardianship by the court of chancery 
to all children who were in need of the protection and guardianship of the 
state, and thus was made to include delinquent children. 

The juvenile court movement developed rapidly after the Chicago court 
was authorized. Twenty-two states had somewhat similar laws within ten 
years. By 1925 all except two states—Maine and Wyoming—had such 
laws, and by 1945, when Wyoming passed its law, all states had juvenile 
court laws. In 1932, a federal law authorized the federal courts to divert 
juvenile cases to the juvenile courts of the several states. The Federal Bureau 
of Prisons and the Federal Children’s Bureau attempted to develop the 
policy co-operatively, with the hope that most of the federal juvenile cases 
could be turned over to the states. But in the first two years very few of 
the federal juvenile’ cases were thus diverted, due principally to the fact 
that the maximum age jurisdiction of the juvenile courts in most of the states 
excluded a large proportion of the federal cases and partly to the fact that 
many of the states did not have adequate facilities for treating federal 


The Juvenile Court 399 


delinquents. Consequently, in 1938 the Federal government adopted a 
juvenile court act. The juvenile court movement has spread to other conti- 
nents, and most of the civilized countries now have specialized juvenile 
courts. 

The juvenile court movement has developed administratively as well as 
geographically. The age of the children coming under the court’s jurisdiction 
has been raised from sixteen to seventeen or eighteen and in some places 
even to twenty-one. Adults who commit crimes against children or contri- 
bute to the delinquency or dependency of children are included in the juris- 
diction of many juvenile courts. Many administrative tasks have been 
assumed by the juvenile court, including adoption procegdings, mother’s 
pensions, recreational work, and educational work. These tasks are ordinarily 
administered as part of the preventive program of the court. 

Yọ COMPARISON OF THE JUVENILE COURT AND CRIMINAL COURT. A com- 
parison of the juvenile court with the criminal court is difficult because of 
the large number of variations in the procedure and organization of eacli 
court. At present, the actual practices of some juvenile courts do not differ 
a great deal from the practices of some criminal courts. Perhaps there is as 
much variation among juvenile courts as there is between juvenile and 
criminal courts. The following comparison refers to the conventional criminal 
court, without its recent modifications, and to the juvenile court in its ideal 
form.” 


Criminal Court 


1. Trial characterized by contentiousness ; 
two partisan groups in conflict. 

2. Purpose of trial to determine whether 
defendant committed the crime with 
which he is charged. 

3. Little machinery for securing informa- 
tion regarding the character of the 
accused. 

4, Such information, if secured, may not 
be introduced as a part of the evidence. 

5. Punishment if convicted. 


2 For a more extended comparison, see Pauline 
and Delinquency, Second Edition (New York: McGraw- 


Juvenile Court 


. Hearing characterized by scientific 


methods of investigation. 


. Purpose of hearing to determine whether 


the child is delinquent and the general 
condition and character of the child. 


. Elaborate machinery for securing in- 


formation regarding the character of the 
child. 


. Such information is the basis on which 


a decision is made. 


. Protection, guardianship, and treatment 


by the state if the existing conditions 
show the need. 


V. Young, Social Treatment in Probation 
Hill, 1952), pp. 226-229; and 


Herbert A. Bloch and Frank T. Flynn, Delinquency (New York: Random House, 1956), 


pp. 340-342. 
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Criminal Court Juvenile Court 


6. Correctional methods in a specific case 6. Correctional methods in a specific case 
determined not by the needs of the determined by the needs of the particular 
particular individual but by the legisla- individual without reference to other 
ture, in advance, for all who violate the actual or potential delinquents. 
law in question, with reference primarily 
to other actual or potential criminals. 


The juvenile court in most places and in many respects is significantly 
different from this description, and the criminal court in some respects has 
approached rather closely to the description of the juvenile court. Never- 
theless, there is, characteristically, a significant difference between them: 
The expected reaction of the criminal court personnel to crime is punitive— 
they seek, with some exceptions, to implement a punitive reaction to an 
offense. In contrast, the expected reaction of the juvenile court personnel is 
that of treatment—they seek, with some exceptions, to implement a treatment 
reaction to the offender. The ideal of the juvenile courts is that the personnel 
“are not looking outwardly at the act but, scrutinizing it as a symptom, 
are looking forward to what the child is to become.’’* 

> CHARACTERISTICS OF THE JUVENILE COURT. The characteristics of the 
juvenile court, stated in more detail, are as follows. 

1. Broad definition of delinquency. A “blanket” definition of “juvenile 
delinquency” or of a “delinquent child” is provided. The State of Illinois, 
for example, uses the following definition of a delinquent child: 


A delinquent child is any male who while under the age of 17 years, or any female 
child who while under the age of 18 years, violates any lew of this state; or is incorrigible 
or knowingly associates with thieves, vicious or immoral persons; or without just cause 
and without the consent of its parents, guardian or custodian absents itself from its home 
or place of abode, or is growing up in idleness or crime; or knowingly frequents a house 
of ill repute; or knowingly frequents any policy shop or place where any gambling device 
is operated; or frequents any saloon or dram-shop where intoxicating liquors are sold; 
or patronizes or visits any public pool room or bucket shop; or wanders about the streets 
in the night time without being on any lawful business or lawful occupation; or habitually 
wanders about any railroad yards or tracks or jumps or attempts to jump onto any moving 
train; or enters any car or engine without lawful authority; or uses vile, obscene, vulgar, 
or indecent language in any public place or about any school house; or is guilty of indecent 
or lascivious conduct.* 


3 White House Conference on Child Health and Protection, The Delinquent Child (New 
York: Appleton-Century-Crofts, 1932), p. 257, Reprinted by permission of the publishers. 
ê Jilinois Revised Statutes (Chicago: Burdette Smith, 1949), pp. 1315-1316. 
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In the standard juvenile court law formulated by the National Probation 
Association, in California, and in the District of Columbia, the concept of 
delinquency is similarly avoided. These laws are even more general than 
the Illinois law, and they simply establish the fact that juvenile courts have 
jurisdiction over children who behave in certain general ways. For example, 
in the standard act jurisdiction is established over those “whose occupation, 
behavior, environment, or associations are injurious to his welfare,” and 
those “who violate any state law or municipal ordinance.””* 

Definitions of the neglected child and the dependent child also are stated 
in general terms. The behavior of such children is quite different from be- 
havior which, except for the age of the offender, would be crime. However, 
a careful distinction between the two kinds of behavior often is not made. 
As Tappan has said, “Whether a child be held delinquent, neglected, or 
dependent may depend chiefly on the petitioner and his motive rather than 
either the child’s conduct or his more basic problems of adjustment.”* It 
was not through oversight that the juvenile court was given jurisdiction over 
both delinquent and dependent children and uses essentially the same pro- 
cedures for both. In dealing with either kind of case the purpose is supposed 
to be the same: to determine whether the child needs special guardianship 
by the state. The elements of guilt, responsibility, criminal intent, and 
punishment are, theoretically at least, not considered in either case. The 
omnibus definitions of delinquency are the logical extension of this theory. 
The assumption is that the results of contact with the juvenile court are 
beneficial, not harmful or punitive, and, consequently, precise descriptions 
of proscribed acts are not necessary. 

In practice, some criteria for distinguishing between delinquents and 
non-delinquents must be used by the courts, and, although the result is 
called “adjudication” or “finding” rather than “conviction” or “acquittal,” 
the criteria used are very similar to those used in the criminal courts. For 
example, a juvenile court using the Illinois statute reprinted above would 
have to consider the question of guilt or intent in order to determine whether 
a child has knowingly associated with thieves or knowingly frequented a 
gambling house. Thus, “delinquency” becomes a mere softening of the 
word crime, for in distinguishing between delinquency and dependency the 
juvenile court in fact considers delinquents as “young criminals.” Perhaps 
the juvenile courts have assumed jurisdiction over neglected and dependent 
children in order to prevent such children from becoming “young criminals.” 


® National Probation Association, A Standard Juvenile Court Act (New York: Author, 
1943), p. 10, For an enumeration of items mentioned in juvenile court laws as constituting 
delinquency, see Sol Rubin, “The Legal Character of Juvenile Delinquency,” Annals of 
the American Academy of Political and Social Science, 261: 1-8, January, 1949. 

*Paul W. Tappan, Juvenile Delinquency (New York: McGraw-Hill, 1949), p. 20. 
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In 1958, 27 percent of the 180,596 juvenile cases referred by California 
juvenile courts for probation handling were classed as “delinquent,” meaning 
that they usually had committed acts which, except for their age, would 
be crime. Eight percent were cases of dependency, neglect, or parental 
abuse; and 65 percent were traffic or other cases.” In the United States, 
about 75 percent of the children referred to juvenile courts are delinquency 
cases, about twenty percent are dependency and neglect cases, and about 
five percent are involved in special proceedings, such as adoption. 

2. Equity or chancery jurisdiction. Equity courts stand for flexibility, 
guardianship, and protection rather than rigidity and punishment. Conse- 
quently, friends of the juvenile court insist that children’s cases should fall 
within the equity jurisdiction rather than the criminal jurisdiction. Supreme 
courts have approved of this in several decisions. But there is a minority 
opinion. In the early period of the juvenile court movement, E. Lindsey, for 
instance, contended that there is no justification for placing the juvenile 
court under equity jurisdiction, and stated that the decisions of the supreme 
courts were due to the influence of public opinion and to the fact that few 
persons of wealth or influence had fought the question in courts.* More 
recently, Tappan has argued that the methods used in juvenile courts actually 
are not chancery procedures and that the analogy has been used merely 
to rationalize the abandonment of the basic elements of due process of law.® 
Diana has shown that in many jurisdictions almost all the procedural safe- 
guards of the criminal law have been removed in children’s cases, so that 
the court has become a child-guidance agency whose decisions are supported 
by the coercive power of the state.1° 

Many courts that try children’s cases do not have equity powers. Many 
of them have, nevertheless, adopted what is often called the equity procedure: 
informality in hearings, inquiries regarding character and general needs of 
the child, separate hearings, separate records, and so on. They are not 
distinguishable in procedure from the children’s courts that operate under 
so-called equity jurisdiction. 

3. Informal procedures. Whether the jurisdiction is that of equity or not, 
procedure in the juvenile court is generally required, by law, to be “summary” 


"Bureau Of Criminal Statistics, Delinquency and Probation in California, 1958 (Sacra- 
mento: Department of Justice, 1959), p. 72. 

8 E. Lindsey, “The Juvenile Court Movement from a Lawyer’s Standpoint,” Annals 
a i Vg American Academy of Political and Social Science, 52:140-148, March, 
1914. 

? Tappan, op. cit., pp. 204-205. 

19 Lewis Diana, “The Rights of Juvenile Delinquents: An Appraisal of Juvenile Court 
Procedures,” Journal of Criminal Law and Criminology, 47: 561-569, January-February, 
1957. See also Hercules Al Cavalier, “‘Juvenile Courts and Delinquents,” The Catholic 
World, 181: 110-115, May, 1955. 
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or informal. The proceedings begin with a complaint against a child. Ordi- 
narily, this is called a “petition in behalf” of the child. He often is arrested, 
but he may be merely summoned to appear in court, or his parents may 
be summoned to bring him into court. The police are supposed to be more 
considerate and friendly when arresting juveniles, as compared with their 
attitudes toward adults. Next, the child is arraigned. This arraignment is 
similar to the preliminary hearing of an adult offender, except that the 
child has more privacy. He is told, in a more or less informal manner, of 
the charge against him. Following the arraignment, a hearing may be held 
immediately, or the court may adjourn until a social investigation has been 
made by a probation officer. In some courts this investigation is not held 
until after the court has indicated that a child is delinquent, but the trend 
is toward pre-hearing investigations.” The investigations involve not merely 
the questions of fact regarding a specified offense, but the whole social situa- 
tion of the child—especially his home and neighborhood conditions. In 
many places physical, mental, and psychiatric examinations are made also. 
The information secured in this way is the basis of decisions and policies. 
Whether the adjournment of the court comes after an immediate hearing or 
before a hearing, the child is either placed in detention or released on his own 
recognizance, called “parole” in many juvenile courts. He usually is entitled 
to bail, but this procedure is seldom used. 

Following the adjournment and the social investigation, a hearing, cor- 
responding to the trial in adult courts, is held. The juvenile court judge may 
hear the case either in his chambers or in the courtroom, but the courtroom 
is generally arranged so that spectators are so far removed from the bench 
or table at which the judge is sitting that they cannot hear the conversation. 
The records are customarily regarded as confidential, and some states pro- 
hibit the publication of information on juvenile court cases or printing a 
photograph of a child in the juvenile court."* The general practice in the 
hearings is to exercise care in weighing evidence, but without the same 
observance of forms as in the criminal courts. Ordinarily, it is necessary to 
show a specific violation of law, even of the blanket provisions; that is, it 
must be established by a preponderance of evidence, for example, that the 
child did violate a specific municipal ordinance or is in a specific way growing 
up in idleness or crime.** This specific proof is the basis of the whole treatment 
procedure. When the statutes are couched in vague and general terms, 
however, there is much room for disagreement on what constitutes “proof,” 
and in some courts the specific charge is not considered as important as is 


11 Tappan, op. cit., Pp- 187, 212-215. 3 
12 See Gilbert Geis, ‘Publicity and Juvenile Court Proceedings,” Rocky Mountain Law 


Review, 30: 1-26, February, 1958. Sor 
13 Frederick B. Sussman, Laws of Juvenile Delinquency (New York: Oceana Publications, 


1950), pp. 30-34. 
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the fact that a child might have a problem which must be discovered and 
treated. In many courts the entire hearing and adjudication process is avoided 
by dealing with the child unofficially, especially when there is no real evidence 
of delinquency. In recent years about half the cases reported to the U.S. 
Children’s Bureau have been unofficial. Thus, the juvenile court acts as a 
social welfare agency as well as a court. 

Even in the juvenile courts which operate under equity jurisdiction many 
elements of criminal procedure may be found. First, the rights to counsel 
and trial by jury are retained, largely due to the fear that the supreme court 
might otherwise find the law unconstitutional. However, the necessity of 
exercising such rights is minimized, and few children or parents demand an 
attorney or a jury trial. The National Probation Association has stated that 
jury trials “are inconsistent with both the law and the theory upon which 
children’s codes are founded.” Second, juvenile court decisions may be 
appealed to the criminal courts. In forty states and the District of Columbia 
special provisions are made in the law for such appeals. A study of the 
appeals from the juvenile courts in Suffolk County, Massachusetts, from 
1930 to 1935, revealed that the Superior Court filed, nol prossed, or dis- 
charged as not delinquent 46.1 percent of these appeal cases. Also, of 216 
children who had been ordered to spend time in institutions by the juvenile 
courts only 9.3 percent were committed to institutions by the Superior 
Court. The reasons for these changes from the decision of the juvenile court 
is not necessarily that the higher court has a better basis for a decision than 
the juvenile court, but that the judge and the district attorney, struggling 
with an overload of work, regard the juvenile cases as trivial in comparison 
with the adult cases on which they are usually engaged, and as not deserving 
of serious consideration.2* 

Third, delinquency, while given a blanket definition by some phrases, is 
defined also by some specific phrases, in imitation of the criminal law. 
Fourth, the juvenile courts in their reports frequently classify offenses in 
terms of the criminal law, such as grand larceny, petty larceny, etc. Similarly, 
in a New York case it was stated by a criminal court that an adult defendant 
charged with receiving stolen property could not offer the defense that 
since the property had been purchased from a “ juvenile delinquent,” not 
from a “thief” or a “criminal,” it was not “stolen.” Fifth, most judges 
use methods that are distinctly those of the criminal court, including fines 
ini. recent decision in a California case, see In re Contreras, 291 P. 2d 631 (March 

is Benedict S. Alper, “Juvenile Justice: A Study of Juvenile Appeals to the Suffolk 
County Court, Boston, 1930-1935,” Journal of Criminal Law and Criminology, 28 : 349- 
367, September—October, 1937. 


** Pollack vs. People, Supreme Court of New York, Appellate Division, 1913. 154 
App. Div. 716. 


The Juvenile Court 405 


and short-term imprisonment. From the point of view of juvenile court 
theory, commitment to an institution is not an infliction of punishment but 
is a substitute for home training; in practice judges frequently order a delin- 
quent child committed to an institution and then explain that the order 
will be suspended and the child will be given another chance on probation. 
Commitment to the institution is held over the child’s head as a threat and 
is regarded as a punishment by the child, his parents, and the judge. The 
juvenile court is generally regarded, in spite of legal theory, as a place in 
which bad children are punished.*? In the minds of the child, the parents, the 
neighbors, and others, juvenile court action is generally equivalent to a 
criminal process. The feeling is increased and justified by the fact that 
avery large proportion of the complaints against or petitions in behalf of 
delinquent children are filed by police officers. About 56 percent of the cases 
referred to Chicago’s Family Court come from the police,’* and in California 
88 percent of the boy delinquency cases and 76 percent of the girl delinquency 
cases in 1958 were referred by police.*® 

4. The court having jurisdiction. Jurisdiction over children’s cases varies 
widely from state to state and even from county to county Within a state. 
The juvenile court is sometimes independent, sometimes a specialized part of 
another court. In 1947, independent juvenile courts had been created in 
27 states and the District of Columbia, but in many of these states the 
juvenile court was independent only in certain counties.*° The juvenile court 
usually is a specialized branch of some other court, generally a county 
court or a probate court. Lou describes these juvenile courts as “designated 
courts,” since they are appended to other court systems, and consist legally 
of special sessions or divisions or departments of some existing court." 
Because county court judges preside over many of the independent juvenile 
courts, the independent courts are scarcely distinguishable from these desig- 
nated courts.” 

In thirty-seven states, the District of Columbia, and in parts of another 
state, the juvenile court, whether independent or designated, has exclusive 
jurisdiction in children’s cases, with certain exceptions. In the other states 


17 Cf. John R. Erickson, Some Parental Reactions to the Juvenile Court (Unpublished 
M.S.W. Thesis, Simmons College School of Social Work, 1958). 

18 Harold P. O’Connell, “Role of the Family Court,” in Joseph D. Lohman, Editor, 
Searchlights on Delinquency (Chicago: Cook County Sheriff’s Office, 1955, mimeographed). 

19 Bureau of Criminal Statistics, op. cit., p. 58. 

20 Figures based on National Probation and Parole Association, Directory of Probation 
and Parole Officers, 1947; computed by Negley K. Teeters and J, O. Reinemann, The 
Challenge of Delinquency (New York: Prentice-Hall, 1950), p. 295. 

31 Herbert H. Lou, Juvenile Courts in the United States (Chapel Hill: University of 
North Carolina Press, 1927), p. 34. 

23 See Gilbert Cosulich, Juvenile Court Laws of the United States (New York: National 
Probation Association, 1937), p. 13. 
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the child may be taken either to the juvenile court or to a branch of the 
criminal court. Also, provision is frequently made in states in which the 
juvenile court has exclusive original jurisdiction that the judge may, at his 
discretion, transfer cases involving serious offenses to the criminal court. 
In eleven states and parts of another the juvenile court does not have any 
jurisdiction over juveniles charged with offenses which, if committed by 
adults, would be punishable by death or by life imprisonment, and similar 
limitations are made in five other states for serious offenses.** Good reasons 
exist for the opinion that the juvenile court should have original, exclusive, 
and complete jurisdiction over all cases of delinquency of children. The 
fact that in some states the jurisdiction of the juvenile courts and the criminal 
courts is concurrent, as well as the fact that serious offenses are excepted 
from the jurisdiction of the juvenile court, reveals that in some jurisdictions, 
at least, there is obvious confusion in the purposes of the juvenile statutes. 
It is asserted that the child is not responsible for crime and should not, 
therefore, be punished; yet violations which in the criminal law call for 
the most severe punishments are excepted. 

The county generally is the territorial unit for the juvenile court system, 
but in some places the city is taken as the unit. The county system has many 
advantages at present, since most agencies co-operating with the court are 
organized along county lines. Also, when the city is taken as the unit, the 
rural parts of the county in which the city is located are left without provision 
for juveniles. In recent years even the county has been recognized as too 
small for efficient administration, and state-administered and state-financed 
courts are now operating in Connecticut, Utah, and Rhode Island.2* 

5. Age jurisdiction. Age jurisdiction also varies widely from state to 
state. In 1946 the maximum age for boys in juvenile courts was sixteen 
years in seven states, seventeen in eight states, eighteen in twenty-six states, 
nineteen in one state, and twenty-one in seven states. However, in six states 
the maximum age varied within the state. The maximum age for girls was 
sixteen in five states, seventeen in six states, eighteen in thirty-one states, 
and twenty-one in seven states. The maximum age for girls is higher than for 
boys in five states. In each of the seven states that extend jurisdiction to the 
age of twenty-one the criminal court has concurrent power to try serious 
cases.** In many states a child taken into the juvenile court before he reaches 
the maximum age of juvenile court jurisdiction remains within the jurisdiction 
of the juvenile court until a later age, generally until he reaches majority, 


In practice, however, few cases appear in the juvenile courts under this 
provision. 


23 Tappan, op. cit., pp. 14, 18. 


* For a description of the Utah system, see John F. Larson, “Utah's State-Wide Juvenil 
Court Plan,” Federal Probation, 13 315-17, June, 1949, $ : 


25 Tappan, op. cit., pp. 13-15. See also Sussman, op. cit., p. 17. 
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Many juvenile courts also have jurisdiction over certain adults. Forty- 
three states have laws which make it possible to deal through the courts 
with parents or others who contribute to the delinquency or dependency 
of children, and in thirty-one states and parts of six others it is the juvenile 
courts which have this jurisdiction, with limitations in some states. The 
juvenile court is a few states is given jurisdiction over the following specified 
groups: adults deserting or failing to support juveniles, adults accused of 
crimes against children, adults violating the child-labor law, parents failing 
to comply with the compulsory school law or concealing the birth of a child, 
adults aiding a child to escape from an institution, adults furnishing children 
in institutions with tobacco. Of 1,027 cases coming before the Domestic 
Relations and Juvenile Court of Toledo in the ten year period 1937-1946, 
approximately 50 percent were against parents, 76 percent of whom either 
pleaded or were found guilty.* However, the judgein this court has declared 
that its experiment in punishing parents for the crimes of their children is 
a failure.?” 

The justifications offered for extending the jurisdiction to these adults 
are that it keeps the child, even as a witness, out of the criminal court, that 
it is easier to deal with the whole problem together, and that judges in other 
courts hesitate to use the ordinary criminal sanctions in dealing with such 
offenders, and consequently discharge them with a futile warning. However, 
the informal procedures of the juvenile court do not safeguard civil rights, 
and many persons have therefore argued that the juvenile court hearing 
should not be used in dealing with adults. One judge has written, for example: 


The hearing, instead of remaining an investigation, would frequently become an in- 
quisition; instead of impartial inquiry into the condition of a juvenile it might become a 
contested court trial with the judge as the accuser ; instead of frankly admitting misconduct 
the child, probably cautioned or coached, would admit nothing and involve no one; 
instead of getting confidence and cooperation from parents, relatives and friends, one 
would be likely to find them on guard against being incriminated or incriminating anyone.?* 


6. The judge. The judge of the juvenile court is elected in certain cities 
or counties in six states, appointed by the governor in certain cities or 
counties in five states, and by the President of the United States in the District 
of Columbia. In by far the largest proportion of counties the judge is elected 
as judge of the ordinary local court, then later assumes the duties of a 


26 Paul W. Alexander, “What’s This About Punishing Parents?” Federal Probation, 


12:23-29, March, 1948. 4 te 
27 Paul W. Alexander, quoted in John and June Robbins, “Punishing Parents Doesn’t 


Work,” This Week Magazine, February 3, 1957, pp. 8-9 f. . 
28 G, Loevinger, “The Court and the Child,” Focus, 28 : 65-69 f, May, 1949. Reprinted 


by permission of the publisher. 
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juvenile court judge. In most tural counties there is only one judge for all 
types of cases ; the judge of the county, circuit, or district court, of which 
the juvenile court is a Part, acts ex-officio as judge of the juvenile court. In 
the larger cities where the juvenile court is more completely separated from 
the court of which it is a branch, and one judge gives full time to juvenile 
court work, the judge of the juvenile court is appointed by his associates in 
most cases. When the appointment is not made in this way the judges fre- 
quently rotate, each one taking one month, or two months, or perhaps a 
year in the juvenile court. This method of rotation does not necessarily select 
judges who are best able to deal with juveniles, but one Study indicated that 
Towa Juvenile Court judges conceive of their role as One approximating the 
role defined in juvenile court philosophy, rather than as one approximating 
that of the criminal court judge.*® Only two Percent of all counties in the 
United States have full-time juvenile court judges, and one-third of these are 
Not especially selected for the work.2° 

Because the definitions of delinquency and the rules of law regarding 


quents, At the same time, it is his duty to protect the rights of all children 
coming before the court and to declare children “delinquent” and, hence, 
subject to treatment, only when there are legal grounds for doing so. Famil- 
iarity with social science is necessary to the efficient performance of the first 
duty. For this reason, some persons have recommended that judges should 
be persons trained in Principles of child welfare rather than in law. The 


3 F, James Davis, “The Iowa Juvenile Court Judge,” Journal oj Criminal 
Criminology, 42: 338-350, September-October, 1951, li Fe 
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judge’s subsequent approval. This power to appoint referees makes it pos- 
sible for the judge to transfer all cases of girls involved in sex delinquency 
to a woman who, as referee, will make the decisions to be approved by the 
judge if desirable. This power is valuable, also, in extending the court to 
rural districts that are far from the place where the sessions of the court are 
held. If no such arrangement is made, offenses are passed over, if the injury 
is trivial, until it may become too late to modify the behavior of the offender, 
or the justice of the peace is appealed to for the exercise of his police power, 
or some other unsatisfactory method is adopted because of the inconvenience 
of attending the sessions of the juvenile court. This can be avoided by the 
appointment of several referees to act under the supervision of the judge. 
The same extension of the juvenile court may be found advantageous in the 
large cities. 

7. The disposition. The procedure called sentencing in the criminal courts 
generally is named “disposition” in the juvenile court. The disposition 
of a case and the treatment of the child theoretically is determined by the 
whole investigation, of which the court procedure is only a part. In a very 
large proportion of the cases advice is given to the parents or to others 
and the case is dismissed ; in some places such cases do not get to the judge 
at all, but are settled unofficially by the probation officers. No petition is 
filed, no court record or formal charge is made, and no hearing is held. 
Fifty-two percent of the delinquency cases reported to the Children’s Bureau 
in 1957 were settled informally or unofficially. The major methods used 
in disposing of official cases are continuance, probation, commitment, 
and referral to an agency or to an individual. 

The continuance is designed as a trial or test of the offender and his 
parents without special assistance or supervision by the court. It differs 
from dismissal of the petition (often called “adjustment” or “ discharge”) 
largely in that the judge feels that further action of the court might be 
necessary. It also differs from probation, which includes, theoretically at 
least, supervision and guidance by a probation officer. Probation is used 
in a large proportion of the cases in places where juvenile court methods 
have developed. But in places where the judge has had no special training 
in the problems of juvenile delinquency, where there are no trained social 
workers, psychologists, or psychiatrists, the child is either dismissed or com- 
mitted to an institution. Referral to a social work agency, to a foster home, 
or to a qualified individual also is impossible in many small, rural, counties. 
Even when a child is placed on probation in such places, he generally is 
given no supervision or guidance. The difference between such places and 
those in which trained probation officers are employed may be illustrated 
by a comparison of the methods of disposing of juvenile court cases in 
California’s fourteen largest counties and in the remaining 44 counties, 
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which are more rural and which handle relatively few delinquents.** This 
is shown in Table XVII. 

Other methods used in making dispositions are the imposition of a fine, 
ordering of restitution or reparation, confinement in a detention home for 
a short period, and whipping. It is the general weight of opinion that each 
of these, with the exception of restitution and reparation, is a means of 
punishment and is hence inconsistent with the philosophy of the juvenile 
court. The committee on juvenile court standards recommends that “‘resti- 
tution or reparation should be required only in cases where they seem to 
have disciplinary value or to instill respect for property rights.” The method 
of commitment to a detention home for a few days is much like commitment 
of adults to jails for a few days, and it is considered injurious. The juvenile 
court in one state is authorized by law to order a delinquent child to be 
whipped, and this method is used in isolated instances in other states as well. 

Yọ THE SUCCESS OF THE JUVENILE COURT. If it could be demonstrated 
that the juvenile offense rate in areas possessing juvenile courts is lower 
than the rate in areas without such courts, then, all other things being equal, 


TABLE XVII 


CALIFORNIA JUVENILE COURT DISPOSITIONS RESULTING FROM INITIAL 
PETITIONS CITING BOYS FOR DELINQUENT ACTS, 1958 


14 Counties over 44 other 

200,000 population Counties 
Number of cases... 17,428 3,986 
Dismissed, percent 17.9 21.7 


Dismissed following continuation wi 
Supervision, Percent ..........-sssesessseneeseeesseeseeees 5.5 6.2 
Dismissed, Retained Under Informal 


Supervision, Percent ....:c.-.cscssseccscsssnssssscseseecctensecs 1 1.5 
Closed—Transferred to Another County, percent 3.0 9.8 
Closed—Unfit for Juvenile Court, percent. Ais 9 2.6 
Committed to Youth Authority, percent... 2.4 2.8 
Placed Under Formal Supervision, percent 69.7 55.6 


there would be little question about the success of the juvenile court. This 
fact has not been demonstrated, however, for two reasons. First, in order 
to make such a study it would be necessary to locate two areas comparable 
in every significant respect, so that only the presence of a juvenile court 
was the differentiating factor. Second, it would be necessary to measure 
the amount of juvenile delinquency in each case. While the first difficulty 
could be partially surmounted by comparing an area before and after it 
established a juvenile court, experience in the past has indicated that judicial 
statistics do not precisely measure the amount of crime or delinquency. In 


sa. Department of Justice, Delinquency and Probation in California, 1958 (Sacramento: 
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Chicago, and probably to an equal extent in most other towns and cities, 
95 percent of the children who commit delinquencies serious enough to 
result in arrests are kept at the police station and then unofficially released 
by the police. The Cambridge-Somerville Youth Study indicated that official 
action was taken in less than 1.5 percent of 6,416 infractions of the law by 
boys over a five-year period.** Also, broad definitions of delinquency con- 
tribute to the difficulty of comparing the juvenile offense rates at various 
places and times. Consequently, the effects of juvenile court work must be 
measured in some other way. 

Two alternative methods, both severely limited by the fact that many 
children under the care of the juvenile court commit delinquencies which 
do not come to the attention of the juvenile court, have been used. First, 
several studies have been made of the subsequent “success” or “failure” of 
cases handled by juvenile courts. Healy and Bronner report that of 800 
boys studied in Boston, 24.6 percent appeared subsequently in adult courts, 
and that of 420 boys: studied in Chicago, 61 percent were failures subse- 
quently, of whom 16 percent became professional criminals and 5 percent 
became murderers.** Sheldon and Eleanor T. Glueck found that of 1,000 
juvenile delinquents in the Boston Juvenile Court and the Judge Baker 
Foundation 88.2 percent had additional delinquencies during the subsequent 
five years and that 70 percent of them had an average of 3.6 arrests 
each.*® Dunham and Knauer found that 30.6 percent of 500 boys, a random 
sample of 6,976 cases, coming before the Detroit Juvenile Court in the period 
1920-1940 were registered with the Detroit Police Department within five 
years of the time they left the jurisdiction of the juvenile court.** Of 101,043 
children dealt with by the juvenile courts of Ohio during the five year period 
1943-1947, 42.7 percent were repeaters.*” A follow-up survey that yielded 
information on 257 of 300 cases originally studied by Merrill in California 
indicated that 47.9 percent were recidivists.** Of 1,275 children found guilty 
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s William Healy and Augusta F. Bronner, Delinquents and Criminals, Their Making 
and Unmaking (New York: Macmillan, 1926), pp. 245, 253. 

35 Sheldon and Eleanor T. Glueck, One Thousand Juvenile Delinquents (Cambridge: 
Harvard University Press, 1934), p. 167. See also their Juvenile Delinquents Grow Up 
(New York: The Commonwealth Fund, 1940), pp. 16, 26, 43, 59. 
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by the Glasgow, Scotland, juvenile court in 1946, 49 percent reappeared 
in court at least once between 1946 and 1953.** Also, dozens of boys have 
written life histories which describe many delinquencies after juvenile court 
appearances. 

A second method of appraising the success of the juvenile court is by 
enumerating the offenders in adult courts or adolescents’ courts who have 
previously been in juvenile court. Of 145 men committed to New York 
State Prisons and Reformatories, 42 percent had appeared at least once 
in juvenile courts.*° Of 847 boys appearing in the Chicago Boys’ Court 
during 1924-1925, 24.5 percent had appeared previously in juvenile court. 
Consequently it is evident that so far as official records are concerned, a 
very large proportion of first appearances occur after adolescence. Similarly, 
the Massachusetts prison reports show that approximately 25 percent of the 
offenders sentenced to the state prison and the state reformatories had pre- 
viously been committed to institutions for delinquent children,*? and a 
Michigan study indicated that 43 percent of the prison inmates studied had 
juvenile court records.** 

Such statisti¢al enumerations, of course, do not precisely test the effects 
of the juvenile court, since it is not clear what proportion of the subjects 
involved would have been recidivists if they had been dealt with in some 
other way. Also, insofar as the wards of the juvenile court refrain from 
subsequent delinquency, it is not clear why they do so. The assumption has 
been that the treatment methods used in connection with the juvenile court 
are the explanation. But serious questions have been raised regarding the 
validity of the belief that individualized treatment methods are valuable 
in a large proportion of cases.“* For example, some years ago it was proposed 
that an intensive study be made of the Cincinnati court, which had a repu- 
tation for unusual success in turning delinquents from their careers, but 
a preliminary investigation showed that the court was far inferior to the 
Boston juvenile court in its standards of case work and facilities for case 
work although it secured at least equally successful results. Consequently, 
it was concluded that whatever degree of success the Cincinnati court might 


3*John A. Mack, Delinquency and the Changing Social Pattern (Glasgow: Charles 
Russell Memorial Lecture, 1956), pp. 3-4. 
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have could not be explained by its case work methods.** 

On the basis of such information as has been presented, some of the 
leaders of the juvenile court movement have stated that the juvenile court 
is a dismal failure, while others have become convinced that it is highly 
successful. Those considering it a success point out that it is unfair to the 
court to test it in terms of absolute cessation of delinquency years after 
court treatment. Taft uses an analogy with a hospital, stating that “a hospital 
is not a complete failure if its patients leave in better health, even though 
they again contract the same disease for which they were treated.” «* Those 
who speak most frequently of the failure of the juvenile court probably 
would not prefer the old criminal procedures. They insist that the juvenile 
court has failed in order that a still better substitute for the criminal court 
may be developed. When considered in relation to what could be done, 
juvenile court appears to be a failure, but when considered as a substitute 
for the criminal court it is regarded as a decided success, even if its greatest 
achievement is the mere recognition of the dignity and potentialities of 
children and adolescents.*’ 

Y% PROPOSED MODIFICATIONS. Among the plans suggested for improvement 
of the juvenile court, the two most important are (a) merger of the juvenile 
court with a general family court and (b) a transfer of most of the work of 
the juvenile court to social welfare agencies or to the schools. 

The suggestion that the juvenile court be merged with the general family 
court is made because of the conviction that the various problems of the 
family are related and should all be handled by one agency.‘® Family courts, 
or Domestic Relations Courts, would handle all cases of domestic difficulty, 
including non-support, desertion, paternity, divorce, alimony, custody of 
children, guardianship of children, adoption of children, juvenile delinquency, 
dependency, and contributing to the delinquency or dependency of children. 
A successful court of this kind has been operating in Cincinnati since 1914, 
and by 1947 such courts could be found in parts of at least eighteen states, 
chiefly in the larger urban areas, and throughout New Jersey and Virginia.*® 
The National Probation Association, the American Institute of Criminal Law 
and Criminology, and the United States Children’s Bureau all have recom- 
mended the amalgamation of juvenile courts with such courts. 
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It is evident that this procedure, to some extent, is in opposition to the 
earlier demand for separate hearings for children. The purpose of the separate 
hearings was not merely to keep the adult audience from the court-room 
during the hearing of children’s cases, but was rather to produce a complete 
separation in the mind of the child and the public between juvenile delin- 
quency cases and crimes. When the child is taken into such a unified family 
court, dealing with many crimes of adults that affect family relations, this 
separation of juvenile delinquency from crime is not so complete. But, as 
indicated above, the separation in the juvenile court has been an aspiration 
rather than an actuality. 

The second suggestion for the future is that the work of the juvenile court 
be confined to the performance of judicial functions, and that all case work 
functions be transferred to social work agencies. The suggestion is contrary 
to the “social agency” view that as a public agency the court cannot refuse 
to accept any case which might come to it for aid, and it is an endorsement 
of the legal view that the courts should limit their intake to cases in which 
there is a specific issue of delinquency.®° As early as 1903, Aschaffenburg 
urged that the discipline of school age children should be transferred to the 
schools and that they should not be tried at all in the courts. In 1914, Eliot 
gave a more detailed argument in favor of this transfer.®! These earlier dis- 
cussions have been supplemented by many journal articles and conference 
papers. In recent years, the tendency is to suggest that social welfare agencies, 
rather than the school, do the case work and that it be co-ordinated by a 
council for a neighborhood or community.** 

The argument for these transfers is based on the fact that the juvenile 
court is doing an immense amount of administrative work at the present 
which is extra-judicial. As has been indicated, of the cases which go to the 
juvenile court the large proportion are settled unofficially, without an ap- 
pearance before the judge. It is proposed, therefore, that all of this unofficial 
work be centralized in some agency or council of agencies which is devoting 
its energy to case work.®* The proposal does not assume, of course, that 
no cases need go to the juvenile court for adjudication and that no de- 
linquents need be committed to institutions. It is an expression of a belief 
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that it is undesirable for a child to appear in a court of any kind, juvenile or 
criminal, and that the number of such appearances should be obviated as 
far as possible by the development of extra-court methods of dealing with 
problem behavior.* 

> EXTENSION OF THE JUVENILE COURT. The statements made above 
regarding the characteristics of the juvenile court, as most other descriptions 
of juvenile courts, give an incorrect impression of the present methods of 
dealing with juvenile delinquents for the reason that attention is fixed on 
the well-organized courts in a few large cities. But 90 percent of the courts 
that hear children’s cases are in counties that have no city of more than 
25,000 population, and in such areas few courts can afford even the bare 
essentials of a juvenile court: separate hearings for children, probation 
service, and records of social information. In a study made some years ago, 
it was found that hardly any counties containing cities with small populations 
had investigative and treatment facilities and that the large proportion of 
the counties with cities over 100,000 had such facilities." While facilities in 
juvenile courts and the number of courts have increased greatly in recent 
years, the difference between the city and the smaller towns is still great.** 

All this indicates that the great need of the juvenile court is the extension 
of its machinery and point of view to the rural sections. Thousands of 
children are deprived every year of rights which are guaranteed to them by 
law, the right not to be detained in jails with adult offenders, the right to 
a separate hearing, the right to be regarded as the ward of the court in need 
of protection and help rather than of punishment. The loss of these rights 
causes little protest because few people speak for such children ; if the rights 
of a professional or other influential class were so denied or abridged, a 
howl of protest would compel the authorities to obey the law. But the rights 
of the children must be secured by more gradual and indirect methods. It 
is this situation which has prompted proposals for organization of the 
juvenile court on a state-wide rather than on a county-wide basis.°” 

The problem of extending the juvenile court may be approached from 
another standpoint. Why should not the methods now used in juvenile 
courts be extended to adults? If we do this, does the separate existence of 
the juvenile court have an adequate justification? 

Two principles have been used to justify the trial and treatment of juvenile 
offenders separately from adults: 
~ M Thomas D. Eliot, “Case Work Functions and Judical Functions,” National Probation 
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(a) Juveniles lack responsibility and discernment. Since an essential ele- 
ment in crime is intent, the child has been regarded as not capable of com- 
mitting crime because he does not have sufficient intelligence and experience 
to understand the situation adequately. But the juvenile court has retained 
the element of intent, to some extent, in the distinction between delinquency 
and dependency; both terms are defined very broadly, and whether a par- 
ticular juvenile is treated as one or the other is determined largely by his 
intent. Moreover, if the child under sixteen or even under eighteen or twenty- 
one is by law incapable of having criminal intent, it would appear that many 
persons over the juvenile court age would be similarly incapable. No logical 
method exists for drawing a line between those who have responsibility 
and those who have not. A juvenile court based on the principle of lack 
of responsibilty is, therefore, either not justified or else it indicates the 
necessity of similar methods for adults. 

(b) Juvenile courts developed because it was felt that criminal courts 
were based on the assumption of vicious depravity of criminals and on the 
belief in the efficacy of severe penalties in deterring others from crime. It 
was insisted that the best policy in dealing with children would be to guard 
and protect them rather than punish-them. But, in theory at least, the cri- 
minal law and criminal courts are making efforts to reform, protect, and 
assist adult criminals. Recent changes have made it impossible to state the 
function of the criminal court solely in terms of punishment; it is attempting 
to assist criminals to secure a better adjustment. While it may be observed 
that this is largely a formal change only and that in actual practice the object 
of the law is punishment, it may also be observed that in actual practice 
the object of most institutions and programs for juvenile delinquents is 
punishment, regardless of what the laws and the supreme courts say about 
them. Certainly the differences between the criminal courts and the juvenile 
courts are not so great as they were thirty years ago. If it is desirable to 
adopt a new procedure for children, it is also desirable to adopt the procedure 
for adults, and the separate existence of the juvenile court will not be justified 
when such a modification in the criminal court has developed further. 

Evidences of the change in attitudes and of the extension of juvenile 
court methods and procedure to courts for adults are numerous. In 1910, 
Judge Lindsey stated that juvenile court methods should be used in half 
the cases in criminal courts,** and similar statements have been made regu- 
larly by students of the subject down to the present. Jerome Hall has sug- 
gested that the procedure be adopted in a special court for thieves.*® Certain 
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laws also indicate a tendency to extend juvenile court procedures to adults. 
For example, pre-sentence investigations are required by Jaw in the adult 
courts of at least seven states,” and in many states certain offenders, especially 
sex offenders, are accorded psychiatric treatment rather than punishment. 
Also, in many of the specialized courts, such as morals courts and domestic 
relations courts, the methods are very similar to those of the juvenile court. 

But perhaps the best evidence of a changing attitude is the recent attempt 
to extend the juvenile court methods and ideology to young adults by 
means of Youth Correction Authority Acts. The principle involved in this 
movement is that the juvenile court procedures might well be extended to 
the group 17-21 years of age, because such young adults ars not held to 
be adults in the civil courts or at the polls. This movement was initiated by 
a report of a committee on delinquency appointed by two social welfare 
societies in New York City. The committee reported that the methods used 
in arresting, detaining, trying, and committing young adults were tending 
in many cases to perpetuate criminal behavior and suggested revisions in 
those procedures.** An advisory committee of the American Law Institute, 
consisting of outstanding lawyers, judges, psychiatrists, sociologists, and 
correctional workers, worked for two years on the careful formulation of 
a model act for dealing with young adults, and this model act was recom- 
mended to the states for legislative action in 1940. The stated purpose of 
this act is to substitute “for retributive punishment methods of training 
and treatment directed toward the correction and rehabilitation of young 
persons found guilty of violation of law.” To this end, a committee called 
the Youth Correction Authority is established, and the judges of all courts 
except juvenile courts are instructed to commit almost all offenders up to 
the age of twenty-one to it. The Youth Correction Authority is given the 
power to determine what treatment, including probation, shall be given to 
each offender, to establish facilities for such treatment, and to retain offenders 
until there is a reasonable probability that discharge will result in no danger 
to the public. However, the offender may be held beyond age twenty-one 
only if his case is reviewed by the court. It is clear that the intent is to divide 
correctional procedure into two distinct parts—trial and treatment—and, 
hence, to limit the judiciary to the mere determination of whether or not 
the accused is guilty. Youthful offenders continue to be considered criminally 
responsible. Considerable controversy has developed as to the desirability 
of thus depriving the judge of the sentencing power."* 
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While such a proposal reveals a changing attitude toward young-adult 
offenders and a tendency to extend juvenile court procedures to them, the 
many modifications made as this act has been put into practice (in Cali- 
fornia, Illinois, Wisconsin, Minnesota, Massachusetts, Texas, and the federal 
government) indicate that the punitive reaction to young adult offenders 
still prevails.“ For example, while the model act is designed to benefit young 
criminals, not juvenile delinquents, in all five states the enacted statutes are 
mainly instruments for handling juvenile delinquents only. The agency having 
authority powers in two states—Texas and Wisconsin—deals exclusively 
with juvenile delinquents, and 93 percent of the case load in Massachusetts 
and about two-thirds of the case load in California and Minnesota is 
made up of juvenile delinquents.** For the most part, the young adults 
continue to be handled in the traditional way. Similarly, the intent of the 
model act in regard to the powers of the court have not been carried out: 
under the enacted legislation the judge does not lose the sentencing power 
but commits a youth to the Authority only if he wants him incarcerated. 
Consequently, the Authority is largely restricted to handling persons com- 
mitted to institutions.** Also, in some of the states it is doubtful whether 
the practices under the Youth Authority are any less punitive than they were 
before the Authority was established. It may be concluded that in practice 
“the Institute program has thus far done very little to better the correctional 
treatment of the age group which originally excited its interest and on whose 
behalf it originally launched the Authority program.”’** 

In spite of this failure, the essential elements of the juvenile court seem 
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to be applicable to the criminal court and probably would improve very 
greatly the work of that organization. Definite social investigations, use of 
summons, reformation as the ideal of treatment, informal procedures, and 
private sessions—all could be used advantageously by the criminal court. 
It is clear, however, that a blanket definition o “crime,” corresponding to 
the broad definition of delinquency, could not be used even if the juvenile 
court procedure were extended to adults. In designing the Model Youth 
Authority Act the committee made no attempt to modify the traditional 
“crime” concepts. Aside from the fact that there dre prohibitions in existing 
law and in the constitutional safeguards ensuring “due process of law,” a 
blanket definition of crime would be dangerous because of the many class 
conflicts and differences in fundamental beliefs in modern society. 

The juvenile court movement has been, basically, an experiment in methods 
and procedures. There may be a justification for all future time for separating 
age group within the court, but if the results of the juvenile court experiment 
are recognized, and the methods adopted by the other courts, the distinction 
between the juvenile court and the adult court will practically disappear. 
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Chapter Twenty-One 


Probation 


asia PROBATION is to a large extent a non-punitive method of 
handling offenders, it has developed within the framework of a legal system 
which is basically punitive. Probation methods represent a distinct break 
with the classical theory on which the criminal law is based, for an attempt 
is made to deal with offenders as individuals rather than as classes or con- 
cepts, to select certain offenders who can be expected, with assistance, to 
change their attitudes and habits while residing in the free community, and 
to use a great variety of non-punitive methods in rendering assistance to 
those offenders selected. Probation thus is a system for implementing the 
treatment reaction to law-breaking. It does not attempt to make the offender 
suffer; it attempts to prevent him from suffering. Some suffering results 
from having been placed in the “probationer” status but, in theory at least, 
this suffering is not intentional and is avoided as far as possible. Consequently 
there is no reason for insisting that probation is punishment, as some authors 
have done in an effort to win approval for the system. 

> THE NATURE OF PROBATION. From the constitutional point of view 
probation is the suspension of a sentence during a period of liberty in the 
community conditional upon good behavior of the convicted offender. The 
courts have without exception found the constitutional justification of pro- 
bation in the right of the court to suspend sentence. But mere suspension 
of sentence is an act of mercy or judicial leniency which allows “hopeful 
cases” or first offenders “another chance.” Probation is clearly different 
from the suspended sentence alone since it includes a positive method of 
dealing with the offenders. While a conditional suspension of sentence by 
the court is necessary, probation includes supervision, guidance, and as- 
sistance of the offender. This assistance has come to be the important part 


of the probation system. 
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is a reflection of a treatment reaction to crime. Probation, then, represents 
a kind of compromise between the punitive reaction and the treatment 
reaction. A definition of probation which reveals this compromise may be 
stated as follows: Probation is the status of a convicted offender during 
a period of suspension of the sentence in which he is given liberty conditioned 
on his good behavior and in which the state by personal supervision attempts 
to assist him to maintain good behavior. Court decisions based upon in- 
formation obtained in pre-sentence investigations of the offender’s personality 
and background are implied. 

The suspension of sentence which permits positive action to be taken 
may be either a suspension of the imposition of the sentence or the suspen- 
sion of the execution of the sentence. Most states suspend the execution, 
but others suspend the imposition, and others use both methods. If the 
judge imposes a sentence and then suspends the execution of the sentence, 
and if the offender violates the probation, the judge merely orders the 
execution of the original sentence. If the judge suspends the imposition of 
the sentence, he will in case of violation of probation have additional in- 
formation on which to base a decision regarding the sentence which should 
be imposed.* 

Whichever method of suspending the sentence is used, it is a method of 
suspending punishment, and it thus is a substitute for imprisonment or 
some other penalty. Since probation incorporates assistance to the offender 
as well as a suspended sentence, it is to be regarded as a substitute for either 
of two other major methods currently used in dealing with convicted of- 
fenders: imprisonment or release without supervision. It is important to 
judge probation in relation to these two alternatives; it is frequently judged 
as though it were an alternative to imprisonment alone. 

Some questions of law have arisen regarding probation. A federal court 
sentenced an offender to serve two years in a penitentiary and then provided 
that he be released on probation at the end of six months and kept on 
probation during the remainder of the two years. The higher court held that 
this was illegal because the court was really ordering the offender paroled 
and the court had no jurisdiction in regard to parole. Again, the court may 
convict an offender on two counts, then commit him to an institution on 
the first count and place him on probation on the second count. This, ap- 
parently, is not illegal, but it is contradictory to the principle that probation 
is to be used as a system for keeping offenders out of prison.? In some 

1 Also it is argued that when the imposition of the sentence is suspended the status 


of the probationer is less likely to be considered infamous. See Richard Chappell, “ Federal 


ee Service: Its Growth and Progress,” Federal Probation, 11 229-34, December, 


*Sam B. Warner, “Some Legal Problems Raised by Probation,” in Sheldon Glueck, 
Editor, Probation and Criminal Justice (New York: Macmillan, 1932), Chapter 2. 
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jurisdictions offenders frequently are granted probation with the stipulation 
that they spend part of the probationary period in the county jail. Forty-five 
percent of the persons granted probation by California Superior Courts 
in 1956 were given a jail sentence as part of the conditions of probation. 
Three counties gave jail sentences to over 80 percent of their probationers, 
and eight counties gave jail sentences to all robbers placed on probation.’ 

> THE ORIGIN, DEVELOPMENT, AND SCOPE OF PROBATION. As was observed 
in Chapter Fifteen, the punitive reaction was at one time mitigated by 
methods such as securing sanctuary, right of clergy, judicial reprieve, and 
technical circumvention of statutes. Probation can be traced to such prac- 
tices. The common law practice of suspending sentences temporarily was 
extended, and courts began to suspend sentences indefinitely, permitting 
convicted offenders to remain at large on good behavior. Sometimes the 
offender was compelled to furnish financial guarantee that he would maintain 
good behavior, and in some instances restrictions were placed on his freedom. 
Then volunteers began to assist such offenders during the period of the 
suspension of the sentence. Among the early volunteers was John Augustus, 
a shoemaker of Boston, who in 1841 secured the release of a confirmed 
drunkard from the police court of Boston by acting as surety for him. This 
offender turned out to be a “sober, industrious citizen” under his care. 
During the next seventeen years Augustus acted as surety for 1,152 males 
and 794 females and gave less formal aid to many others.° Such volunteers 
became more numerous and were, in effect, probation officers before 
probation had been authorized by statute.° 

In 1869, a state visiting agency in Massachusetts was authorized by the 
legislature to accept the custody of juvenile offenders, with the right of 
placing them in private families. This amounted to probation, and 23 percent 
of the juvenile offenders convicted in the courts of Boston in the year 1869- 
1870 were dealt with in this manner. But the first statutory provision for 
probation with publicly paid officers was the Massachusetts law of 1878, 
which authorized the Mayor of Boston to appoint and pay a probation 


Authority Research Report No. 1, January, 1959; Richard Hartshorne, “The 1958 ‘Split- 
Sentence’ Law,” Federal Probation, 23: 9-12, June, 1959; Kenyon J. Scudder, “In Op- 
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officer and authorized the municipal court to place offenders on probation. 
No restrictions were made, as in many subsequent probation laws, regarding 
the term of probation, the age, previous record, or other characteristics 
of the offender. The legislature extended this power to all other mayors of 
the staie in 1880, and in 1891 it made mandatory the appointment of pro- 
bation officers by lower court judges. 

By 1917, twenty-one states had provided for adult probation and all 
states had authorized, at least, the suspension of sentences. The states which 
had the highest percentage of urban population developed probation first 
and it gradually spread to the more rural states. Probation was authorized 
in the federal courts in 1925, but those courts had used it without statutory 
authority for some years prior to that. Most of the European nations have 
provision for suspension and sentence and many of them have volunteer or 
philanthropic assistance for persons during the period of suspension 
of sentence, but few of them have provided for publicly paid probation 
officers. 

In 1953, all states had juvenile probation laws and Mississippi was the 
only state witkout an adult probation law.” However, use of probation in 
many of these states is limited by statute. Some states do not authorize paid 
probation officers, and in only thirteen states may probation be granted 
regardless of type of crime. Crimes of violence, crimes involving the use of 
a deadly weapon, and crimes carrying a certain penalty often are excepted. 
Furthermore, in some states probation may be used only by courts in cities 
or counties of a specified size, or by courts with specified types of jurisdiction. 
These statutory restrictions ordinarily are indicative of a conflict between the 
punitive and treatment reactions to crime, since they are based on the 
assumption that probation is mere judicial leniency which should not be 
available to certain offenders. 

Evidence of the conflict also may be found in the failure of courts to 
appoint and pay authorized probation officers and in the failure to use 
Probation when it is authorized by law and when probation officers are 
eae About thirty percent of the 3,072 counties in the United States 
ps ioe ale service, and probation is seriously handicapped in many 
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services were non-existent.® Similarly, in a recent survey in California, 
probation in some counties was used in less than 12 percent of the felony 
cases, while in other counties probation was used in over 80 percent of the 
cases.’ 3 

No general statistics covering the entire United States are available. For 
25 states in 1945, 31.6 percent of those convicted in courts of general juris- 
diction were placed on probation or given suspended sentences ; this per- 
centage ranged from 64.6 and 49.8 in Rhode Island and New Hampshire 
to 15.7 and 13.0 in North Dakota and Towa. In the federal judiciary system 
in recent years, approximately 40 percent of those convicted in district 
courts have been placed on probation. The number of persons placed on 
probation in Massachusetts increased from 15,518 in 1910 to 18,012 in 
1956, while the number committed to prisons and jails decreased from 31,081 
to 8,483. In New York a similar trend occurred. Probation probably is 
used more generally in these states than in many others. In England’s superior 
courts there has been a steady increase in the proportion of offenders given 
probation in this century ; for example, one percent of the felony sex offenders 
were given probation in 1909-1913, 15 percent in 1951-1954." 

> ORGANIZATION OF PROBATION DEPARTMENTS. Two agencies have been 
suggested as the proper bodies to control probation work: the court, and 
an independent administrative body. Since probation originated in the 
suspended sentence and hence is regarded as an extension of the judicial 
function, the control of probation work usually is in the hands of the court. 
This has carried with it the decision in some states that probation officers 
can be appointed by no agency except the court. The stated objections to 
the method are: First, the work of supervision is essentially administrative, 
not judicial. There is no more reason for having probation administered by 
the courts than for having prisons or reformatories so administered. Second, 
the judge is not able bo handle this administrative work efficiently. He has 
other duties which interfere with his supervision of probation, and the 
probation department really becomes an independent administrative body. 
Consequently there has been a trend toward the other method of appoint- 
ment and supervision of probation officers. The Los Angeles County Proba- 
tion Department, for example, is completely separate from the courts and 
Sapiens ity Service, Illinois Department of Welfare, Probation 
Pion poe in University of Chicago Conference on Probation, Prisons 
and Parole, Report of the Committee on Probation, June 3, 
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is under the control of a County Board of Supervisors. It serves the juvenile 
courts as well as the adult courts. In at least thirteen states probation officers 
are appointed and paid by a state board.’ 

Probation, like the maintenance of detention institutions and the ad- 
ministration of juvenile courts, is primarily a municipal or county respon- 
sibility. But approximately half the states have a state board which either 
administers or assists in the administration of probation. Rhode Island 
first developed state supervision in 1899; five states had state supervision by 
1910, nine by 1920, and twenty-seven by 1931. In many of these states, 
however, county probation departments also serve the criminal courts. Most 
probation workers argue that administration of probation should be a func- 
tion of the state, and in states which have a strongly centralized system the 
probation system has operated most effectively. Many counties cannot sup- 
port the services of full-time probation officers, and in other counties there 
are so few criminal cases that employment of a full-time paid worker is 
not justified. Since parole is almost always administered on a state-wide 
basis, some states have integrated probation with the parole service.’* 

Co-operation between the probation departments in various states also 
produces uniformity and efficiency. Such co-operation is now secured to 
some extent on an informal level by means of the National Probation and 
Parole Association. In addition, some specific interstate agreements have 
been made. In 1937, for example, 25 states entered into interstate compacts 
for supervision of probationers and parolees from other states, and by 1952 
all states had reciprocal agreements of this kind.1* Also there is an agreement, 
made in 1917, that the probation departments in the principal cities will 
supervise probationers moving into their cities from other districts. 

Wọ SELECTION OF PROBATIONERS. In almost all jurisdictions adult pro- 
bation is granted only after the offender has been found guilty. There must 
be a conviction of a specific offense. However, a few jurisdictions use a 
procedure comparable to that of the juvenile courts, since persons merely 
charged with crime are granted probation. The courts of Rhode Island and 
Kentucky and the Superior Court of Massachusetts possess the power, 
with some reservations, to grant probation under such conditions, and in 
one county in Maine certain persons accused of misdemeanors may be gran- 
ted probation even before they are arraigned. This “deferred prosecution” 
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procedure is used extensively with juveniles; it has been used by the 
Federal Courts in Brooklyn since 1936 and is sometimes called the “ Brooklyn 
Plan.”?* The possession of such powers by the court enables the accused 
person to maintain certain rights which might be forfeited by a conviction 
and it eliminates expensive trials, but these advantages might be completely 
offset by the denial of the traditional rights to “due process of law.” 

In about two-thirds of the states the probation statutes stipulate that 
before a guilty person may be placed on probation an investigation of his 
character and of the conditions surrounding his crime should be made and 
the results submitted to the judge. This investigation is for the purpose of 
determining the characteristics of the prospective probationer, so that the 
judge will have factual information on which to base his decision. However, 
a pre-probation investigation is mandatory in only a few states.’” And even 
in these states many judges do not wait for an investigation; instead, they 
base their decisions on the offender’s statement about himself, his personal 
appearance, the social status of his family, the nature of the offense, or the 
recommendations of persons outside the probation department. These are 
likely to be decidedly inadequate as a basis for policies, and it is largely 
because of this inadequacy that probation has been brought into ill repute. 
Pre-probation investigations are mandatory in Illinois, yet in the period 
September 1, 1945, through August 31, 1947, thirteen percent of the pro- 
bations granted to felons in Cook County were granted without proper 
continuance of court proceedings so that the investigation could be made.’* 
One judge granted 43.9 percent of his probations within one day of the time 
of application, and the proportion granted by other judges without time for 
a pre-probation investigation ranged from 3.1 to 38.7 percent. Probation was 
granted to nineteen defendants who were not, by law, eligible for probation. 

When investigations are made, they are generally made by regular proba- 
tion officers. Using an analogy with medicine, these investigations are some- 
times referred to as “diagnosis,” since they provide the factual basis for 
later individual or group treatment. As Reckless has said, “An adequate 
pre-sentence investigation not only indicates whether the defendant is pro- 
bationable; it also gives clues as to the causes of the criminal behavior, the 
assets and liabilities of the total case, and the need for a constructive pro- 
bation program.”!* The ideal investigation covers such things as the person's 
attitude toward the offense, his previous criminal record, his family situation, 
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his neighborhood and other group associations, his educational and work 
history, his personal habits (particularly in reference to the use of alcohol 
and drugs), his physical and mental health, and his perspective on life.*° 
Such ideal investigations are characteristic of large probation departments 
in which specialized officers can be assigned to the work, but in smaller 
departments the investigations are likely to be mere routine interviews with 
the prospective probationer and his family. 

Probation departments characteristically have insufficient funds for the 
employment of adequate manpower. In this situation adequate investigation 
of each case is, of course, impossible. Probation investigation often is 
handicapped, also, by the fact that the investigator frequently is regarded 
as a detective by the offender and the other persons interviewed. This attitude 
is not without some justification, for in some cases, especially when the 
prospective probationer has insisted that he is innocent of the crime for 
which he has been found guilty, the investigation takes on the characteristics 
of a retrial. After such an investigation, supervisory work will be extremely 
difficult, particularly in small departments where investigation and super- 
vision are performed by the same officer. The absence of organized and 
central records is a further detriment to probation investigation. In some 
communities official records are not available to probation investigators. 
Juvenile court files frequently cannot be cited in preparation of reports of 
adult probation investigations. Educational and social service records usually 
are scattered throughout the community, although in large cities social 
service records are now centralized by means of a social service exchange.” 
The Los Angeles County Probation Department maintains a confidential 
central registry of all juveniles handled by the law enforcement agencies in 
the county, but the registry cards are destroyed when the child reaches his 
eighteenth birthday. Where probation is administered on a statewide basis, 
records ordinarily are maintained in a central state file. The maintenance of 
centralized records not only aids in the investigation of individual cases, 
but it makes statistical comparison of certain types of classes of offenders 
possible as well. Analysis of the data in such files might indicate needs for 
special supervisory and treatment techniques among some groups. 

Probation is used, as explained previously, primarily as a substitute for 
discharge without supervision and for imprisonment. The principle that 
should be used in determining whether probation should be substituted for 
discharge without supervision is: Does this offender need supervision and 
assistance in adjusting to community conditions, and will he profit by this 
assistance and supervision? The principle that should be used in determining 


*° Cf. Helen D. Pigeon, Probation and Parole in Theory and Practice (New York: National 
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whether probation should be substituted for imprisonment is essentially 
the same, but includes also the danger to the community during the period 
of readjustment. For both groups these questions can be answered best by 
intensive study of individual cases supplemented by analysis of the rates 
of probation violation by offenders in the past. In 1955, California Superior 
Court judges reversed the recommendations of probation officers in about 5 
percent of the cases in which probation was recommended and in about 16 
percent of the cases in which it was not recommended.” 

> THE TERMS OF PROBATION. The terms of probation are generally 
fixed jointly by the legislature, the court, and the probation department or 
staff. The following are generally included: observance of all laws, good 
habits, keeping good company, regular reports as required, regular work 
or school attendance, payment of fines or reparation, abstinence from the 
use of alcohol and drugs, avoidance of unnecessary debts. Often the proba- 
tioner may not marry, may not become divorced, or may not change his 
residence without permission of the probation department. Sometimes the 
probationer is required to live in a specified place. It may be necessary to 
require him to live at home, not to live at home, or to live tn some philan- 
thropic institution. He may be, required to undergo specific medical or 
psychiatric treatment. In some states these terms must be communicated to 
the probationer in writing in order that there may be no misunderstanding. 
It has been observed that when the conditions of probation are too stringent 
the probation officer is prone to overlook violations, thus losing the respect 
of his probationer.” 

Payment of restitution, fines, or costs is frequently imposed not as a 
sentence but as a condition for being placed on probation. Of the persons 
granted probation by California Superior Courts in 1954, 18 percent were 


ordered to pay fines, and 33 percent were ordered to make restitution as a 


condition of the probation. About 77 percent of the probationers received 
a fine, an order to pay restitution, a jail sentence, or some combination of 


these.2* Though restitution or reparation is a valuable requirement in many 


cases, two objections have been made regarding the method by which this 
is enforced. First, probationers may be required to pay so much that their 
dependents suffer seriously. In Los Angeles County, the probation department 
investigates all pertinent claims against the offender and regulates payments 
according to his ability to pay- Second, this frequently interferes with other 
work of the probation department and makes it primarily a collecting 
agency. The average probation officer in California collected about $9,000 
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in this way in 1956, and this amount was frequently secured 'in very small 
sums. Probation officers object to acting as collecting agents, principally 
on the ground that the assumption of such duties destroys the confidential 
relationship necessary to constructive case work. Men who have been 
imprisoned after failing to make restitution payments, thus violating the 
conditions of their probation, often believe that they are being punished not 
for crime but for failure to pay their debts. 

The maximum probationary period is generally fixed by law and is the 
same as the maximum prison sentence for the offense. Within that limit the 
court may fix the period of probation and, after fixing it once, may subse- 
quently alter it. In many states the average period of probation for all 
Offenders is less than one year. If treatment or rehabilitation is the actual 
objective of probation it is logical to have absolutely indeterminate proba- 
tion, with no fixed maximum. Some individuals can get along satisfactorily 
in the community as long as they have the supervision and guidance of a 
probation officer but return to crime if that assistance is withdrawn too 
soon. 

The probation officer has the duty of informing the court if the probationer 
does not maintain the conditions imposed upon him. The court may then 
warn the probationer or order execution of the sentence for the original 
offense, in which case the time served on probation ordinarily is not counted 
as part of the prison term. In some states if the probationer is arrested for 
a new crime probation is merely revoked, but in other states he is tried for 
the new offense. If he is convicted he may again apply for probation. If a 
prison term is ordered, the sentence which was suspended for purposes of 
probation may be ignored, or it may be made to run either concurrently or 
consecutively with the new sentence. If the probationer maintains the condi- 
tions imposed upon him, discharge from probation may, depending on the 
jurisdiction, come automatically at the end of the probationary period, be 
ordered by the court before or at the end of the period, or be ordered by 
the probation officer without court action. 

Wọ SUPERVISION AND GUIDANCE OF PROBATIONERS. After he has been 
granted probationary status by the court, the probationer is assigned to a 
specified probation officer who administers the probation program. In many 
instances this is the same officer that made the original probation investiga- 
tion for the court. 

y 1. Assignment. Three systems of probation assignments are used: by 
districts; by sex, race, or religion ; and by problems. The first method, which 
is used most frequently, gives to one officer all probationers living in a 
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particular district. The second method makes assignments of male proba- 
tioners to male officers, female probationers to female officers, and similarly 
for race and religion.?* The specialization of probation work by problems is 
possible only in the larger urban probation departments. 

Fifty probationers are now generally given as the recommended number 
to be assigned to one officer, provided he has a densely populated territory 
and can give his entire time to supervision and guidance. In practice most 
probation officers have several times that number of probationers under 
supervision; in some departments the average case load is as high as four 
hundred. When the case load is more than about fifty, intensive work with 
each probationer is impossible. This is in contradiction to the principle of 
probation, since release without supervision and guidance is mere suspension 
of sentence. According to probation principles, if offenders do not need 
supervision and guidance they should not be placed on probation; if they 
do need supervision and guidance, the number assigned to one officer should 
be restricted so that his work will be effective. 

Effectiveness of supervision and guidance is also limited by the training 
of the officers to whom the probationer is assigned. As indicated, in some 
areas officers are unpaid and untrained volunteers, and considerable ex- 
perience with such officers has resulted in the almost unanimous conclusion 
that paid workers are essential. But even many of the paid probation officers 
are untrained, inefficient, and ineffective. This is due largely to the fact that 
few persons have been trained for the work, the importance of skill is not 
realized, salaries are small, and the positions are sometimes used as rewards 
for political service. Few trained probation officers are found outside of 
large cities, and even in these cities many of the officers have had no training. 
Among 720 California probation officers studied in 1956 (out of a total of 
976 working in the state), 9 percent of those employed in counties with 
populations over 100,000 and 65 percent of those working in smaller counties 
had less than three years of college.*” 

2. Diagnosis. Ideally, as we indicated previously, experts would always 
make the diagnosis before the offender is admitted to probation. This pro- 
cedure is necessary, first, in order to determine whether he should be placed 


on probation, and, second, in order to determine the policies that should be 
used by the supervising officer. Though the method of making such diagnoses 
has not been standardized and the importance of diagnoses has not been 
generally realized, it is clear that probation work would be greatly improved 


2 ionali igion—Their Relationship to Ap- 
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if it could be based on precise diagnoses.?* Until probation has such a basis, 
it can only be largely kind-hearted assistance. 

In current practice, however, pre-sentence investigations often are super- 
ficial, and diagnosis therefore frequently becomes the work of the officer 
to whom the probationer is assigned. In the majority of jurisdictions this 
officer knows practically nothing about the probationer who is assigned 
to him. He secures certain items of information during the course of the 
probation period and gradually builds up a more or less definite knowledge 
of the difficulty. It is doubtful whether this procedure should be called 
“diagnosis.” The officer is not an expert at diagnosis; he knows very little 
about methods for determining which conditions led to the crimes of in- 
dividual probationers. And he does not have the time to make the home 
visits and other visits necessary to supplement the superficial impressions 
that may be gained from conversation with the probationer. 

3. Contacts between probation officer and probationer. Contacts between 
the probation officer and the probationer are generally made either in the 
office of the probation officer or the home of the probationer. Home visits 
are regarded as more effective because they enable the probation officer 
to come into contact with this most important part of the offender’s environ- 
ment, thus making possible a better understanding of the offender. Also, 
since the attitudes of the probationer’s family and other intimate associates 
are important in determining his criminality or non-criminality, contacts 
with these associates are important in any effort to modify the offender’s 
criminal attitudes. Yet the number of home visits per month and the number 
of hours per visit often are so small as to be insignificant. The probation 
officer who visits a probationer once a month for ten minutes cannot be, 
from the point of view of the frequency, duration, and intensity of contacts, 
a very important influence. He is in contact with the probationer during 
one 43,200th part of the month, while many of the companions of the 
probationer are with him almost constantly during the waking hours. While 
some officers make home visits as frequently as once each week, some visit 
only when complaints are received and others never make such visits. Some 
probation workers are opposed to home visits because they stimulate neighbor- 
hood gossip and ostracism of the probationer. 

Most probationers are required by the order of the court to report at 
regular intervals to the probation officer in his office or some other place 
selected by him. Sometimes these reports are made once a week, sometimes 
once a month; at one time in Detroit the probationers who were not working 
were required to report daily. The procedure in making these reports varies 
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widely. In some places the officer merely checks a card which the probationer 
hands through a window to him. In slightly less perfunctory systems the 
officer questions the probationer about his work, companions, recreations, 
habits, and other things; he gives advice on many topics—economic, family, 
legal, habits, reading, self-improvement, etc. The probationers are frequently 
required to bring written reports, such as school reports, reports from 
employers, receipts for payment toward support of the family or for resti- 
tution or reparation. 

Aside from the very evident fact that probation reports are a means of 
securing information about probationers, that they offer an opportunity for 
privacy which frequently cannot be secured in the home, and that they 
enable a probation officer to see a much larger number of probationers in a 
given period, the principal argument advanced in favor of them is their 
disciplinary value. This argument is part of the punitive reaction to crime. 
It represents a conviction that reformation is produced by suffering, in- 
convenience, and compulsory performance. Those who oppose the formal 
reports maintain that such methods of discipline are relatively useless, and 
that, in fact, they irritate and alienate the probationer, thus reducing the 
efficiency of treatment methods; also, that the office report must be checked 
by outside investigation, since the statements of the probationer cannot be 
trusted, especially in the early part of the probation period. Again, the system 
of reports in offices isolates the offender from the situation of which he is 
a part and attempts to alter him while the rest of the situation remains fixed. 
This is methodologically unsound. A final objection is that this system results 
in the assembling of probationers in the places in which they report and this 
is regarded as conducive to continued delinquency. 

4. Treatment. The word “treatment” here refers to the efforts of the 
probation officer to guide and assist the probationer. The word is unsatisfac- 
tory, for most of the efferts are educational, and we do not ordinarily think 
of education as “treatment.” But the guidance and case work efforts of the 
probation officer do constitute a part of the general treatment reaction to 
crime, although they are ordinarily made within the authoritarian frame of 
reference required by the court. The probationer is both “ supervised” (i.e., 
required to live up to the terms of the probation contract) and guided, as- 
sisted, or led toward non-criminality. It is to the latter activities that the 
word “treatment” is applied. Among probation workers there is a good 
deal of controversy about whether effective treatment can be executed in 
the authoritarian setting of probation. One group contends that treatment 
cannot be forced upon a person and that, consequently, attempts to treat 
probationers in the authoritarian setting will usually be unsuccessful. Another 
group holds that the authoritarian setting is valuable in treatment or, at 
least, that the authoritarian frame of reference and the treatment frame 
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of reference can be dovetailed.2* The conflict between the punitive and 
treatment reactions to crime and criminality has not been resolved, even 
in probation work. 

The objective in probation work is to change the attitudes of the proba- 
tioners. A scientific technique for the modification of attitudes has yet to 
be stated. Instead of descriptions of techniques we find such statements as 
“by gaining the confidence and friendship of the young man,” “through 
friendly admonition and encouragement,” “by stimulating the probationer’s 
self-respect, ambition, and thrift,” and “by relieving emotional tensions.” 
It is necessary to know how confidence is secured, or how ambition is stimu- 
lated, or how tensions are reduced, and also to know how those processes 
produce reformation. Korn and McCorkle have commented: 


Stripped to their essentials, these ‘‘instructions” boil down to exhortations to treat, 
to befriend, and to encourage. In effect, our treatment personnel are often told little more 
than to go out there and rehabilitate somehow—precisely how is not indicated. A military 
commander who confined his strategic orders to the commands, “Be brave, be careful, 
and be victorious!” would be laughed out of uniform. Often, however, the technical 
directions giver? to correctional workers are scarcely more specific,*° 


In the absence of specific techniques for the modification of attitudes, 
the general principle which is involved may be recalled. The attitudes of 
the individual are largely a product of social contacts. The contacts that 
are of the greatest importance in determining attitudes are those that are 
frequent and intimate, as in the family, the play-group, and the neighbor- 
hood. The procedure for modifying attitudes consists essentially in changing 
the person’s group relations. For this purpose it is necessary either to remove 
the probationer from the web of his former relations or insert new elements 
into that web of relations. While it is easier to remove the probationer 
from his situation, the modification of the situatign is more profitable in 
the long run.** 


39 See William A. McGrath, “Case Work in an Authoritarian Setting,” National Pro- 
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in Rosa Wessel, Editor, A Case Work Approach to Sex Delinquents (Philadelphia: Uni- 
versity of Pennsylvania Press, 1947), pp. 16-18; Ben Meeker, “Probation is Case Work,” 
Federal Probation, 12: 51-54, June, 1948; Marilyn Blake, “Probation is not Case Work,” 
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It is not practical for probation officers to become members of proba- 
tioners’ intimate groups, and law-abiding groups tend to ostracize probation- 
ers. Consequently, some probation workers try to transform groups of 
probationers into law-abiding groups. This feature is included in the Citizen- 
ship Training Department of the Boston Juvenile Court. This court requires 
probationers aged 12 to 17 to participate in this program, five days a week 
from 3:30 to 6 P.M. for twelve weeks. The program consists of organized 
recreation, group discussion of problems, and remedial reading.” Such 
group activities can be anti-criminal in emphasis, and they also provide 
opportunities for the staff to observe the probationers and thus to secure a 
better understanding of them.** 

If it be true that behavior is determined largely in local personal groups 
and that a probation officer can accomplish little by his own direct efforts, 
the policy of probation must be implemented principally by organization 
of the local community for the readjustment of the delinquent. Efforts of 
this type have been made in the Chicago Area Projects, where the local 
community is organized for probation work as well as for other programs 
for the reduction of delinquency.** Probation officers are selected, so far as 
practicable, from the local community. This selection is based on the belief 
that such officers will be culturally homogeneous with the community and 
therefore more effective than officers imported from other groups both in 
influencing the delinquent who is on probation and also in inducing other 
residents of the community to participate in programs for the rehabilitation 
of the probationer. These other residents give information to the probation 
officer regarding the behavior of the probationer which they would not give 
under any circumstances to an “alien” probation officer. This illustrates 
the tendency of the community to identify itself with the probation program. 
While little objective evidence of the success of the Area Projects in this 
respect is available, the principle for a priori reasons seems to be correct. 

Probation officers make many efforts to render material assistance to 
probationers, in the form of jobs, relief, vocational guidance. Some probation 


32 Citizen Training Group, Annual Report (Boston: Author, 1956). See also Louis G. 
Maglio, “The Citizenship Training Program of the Boston Juvenile Court,” Juvenile 
Court Judges Journal, 7: 12-21, December, 1956; and L. Haddock, “It's Boston for 


38 Kenneth I. Wollan, “The Use of Group Activity in Probation Work,” National 
Probation Association Yearbook, 1938, pp- 240-255; Kenneth I. Wollan, “ A New Treatment 
i i ,” Journal of Criminal Law and Criminology, 31: 712- 
719, March-April, 1941; Kenneth I. Wollan and George E. Gardner, “A Group Clinic 
Approach to Delinquency,” Mental Hygiene, 22: 567-584, October, 1938; George E. 
Gardner and Kenneth I. Wollan, “Activity Interview in the Study of Delinquency, 
American Journal of Orthopsychiatry, 11: 143-149, January, 1941. Mest 

%4See Fred A. Romano, “Organizing a Community for Delinquency Prevention, 


National Probation Association Yearbook, 1940, pp. 1-12. 


436 Principles of Criminology 


departments maintain regular employment agencies. The New York City 
Probation Department at one time maintained a vocational guidance bureau. 
In many states the probation officers, especially in earlier years, administered 
mothers’ pensions or other relief. Such duplication of the work of other 
community agencies does not appear to be advantageous, and probation 
departments now generally refer their probationers to these other agencies.** 

As indicated previously, some judges and some probation officers contend 
that the achievements of probation departments rest basically on fear of 
punishment. Fear of imprisonment, and fear of the probation officer because 
he has the power to recommend imprisonment, is considered the essential 
factor in rehabilitation. Of course, some fear of the probation officer and 
of imprisonment is inevitable in the current legal system. But the logic of 
this argument leads to universal imprisonment of offenders; the logic of 
probation is that contacts and assimilation in normal groups are most im- 
portant in modifying behavior; fear places social distance between proba- 
tioner and probation officer and retards contact with assimilation. However, 
fear unquestionably has some value in deterring persons from violations of 
law and the question is whether it cannot be replaced generally by methods 
which are more effective than fear and, specifically, whether it is not in- 
consistent with the principles of probation work and does not interfere with 
the efficiency of probation work. 

The psychiatric school of criminology has a conception that the primary 
value to be attained in “treatment” is insight by the probationer into the 
reasons for his delinquent behavior. This school argues that a probationer 
who attains this insight will be unlikely to violate the law in the future. The 
probation officer who attempts to use this method should be trained in 
psychiatry and should generally be a psychiatrist or at least a psychiatric 
social worker. The probation officer with this training can understand the 
delinquent only by intensive interviews which proke the basic motivations 
of the delinquent, and these interviews will at the same time reveal the 
delinquent to himself. A further value of these interviews, according to this 
school of thought, is that the probationer in the interviews will develop an 
identification with the probation officer and through this identification will 
tend to behave as the probation officer behaves. One of the psychiatric 
problems, thereafter, is to break up this feeling of identification so that the 
probationer can make independent decisions. Although this school of 
thought and treatment has an extensive vogue in the United States at the 
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present time, the value of the techniques has not been demonstrated by 
objective studies and the validity of the theories is open to question. The 
principal a priori reason for scepticism is that the procedure is based on a 
misconception of the personality and on a medical analogy that a person 
can be treated in an office or a clinic just as an organism can be. 

> SUCCESS AND FAILURES ON PROBATION. Probation departments generally 
report that about 75 percent of their probationers succeed on probation. 
However, the percentage varies a great deal from department to department. 
For example, it is reported that in 1958 about 84 percent of the persons 
placed on federal probation made good while under supervision,** while 
for six counties in Michigan in 1936 only 53.9 percent of the probationers 
were classed as “‘successful.”*” The 75 percent figure is a very rough average 
of the reports of many departments in many different years.*® Even in this 
sense it is inadequate in at least three respects. First, the number reported 
to be failures is incomplete because the probation officer is not in sufficiently 
close contact with his probationers to know how many of them become 
delinquent, and also because the identification records of police departments 
are so restricted that they do not adequately supplement the knowledge 
of the probation officer. Frequently reports are made of probationers who 
without the knowledge of the probation officer are arrested or even who 
serve short terms in institutions while on probation for another offense. 
During a fifteen-year period, the behavior on probation of 806 boys was 
studied intensively by the Gluecks, who concluded that 57.9 percent were 
failures.5® In a similar study of 390 male criminals placed on probation 
during a fifteen-year period, 92.4 percent failed.*° The Gluecks considered 
as a failure one who either had been arrested, had more than occasionally 
violated probation conditions, had been committed to an institution for 
probation violation, or had committed an offense for which arrest was 
possible, even if it had«not occurred. Most probation departments consider 
as failures only those persons against whom official action (revocation or 
probation) has been taken. This is illustrated by recent findings regarding 
the juvenile court in Chicago. Of the white male delinquents placed on 
probation by the judges of the Cook County, Illinois, Juvenile Court 
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between March 4, 1943, and October 31, 1944, 35.3 percent were classified 
as “failures”; 92 percent of those classified as failures had committed a 
delinquent offense while under probationary supervision; 87 percent of 
these offenses were adult felonies.“ These inadequacies in the official records 
are being corrected in some jurisdictions. The departments which have 
the reputation of doing the best probation work show the smallest proportion 
of successes, probably because they have more complete information regard- 
ing the behavior of their probationers than do the departments which are 
doing their work in a less satisfactory manner.** 

Second, the statistics of probation departments are confined to behavior 
during the period of probation and do not include the behavior subsequent 
to release from probation. Several studies have been made for the purpose 
of supplying this information. A study of 200 former probationers in New 
York, in 1920, showed that 72 percent of those who had been reported as 
successful during probation remained successful during the subsequent 
period.** A similar study of 400 boy and 100 girl probation cases of the 
Boston Juvenile Court revealed that, five to seven years after termination 
of probation, 21 percent of the boys and 12 percent of the girls were failures.** 
Recent studies of federal probationers in Alabama have indicated that during 
a period of from 5.5 to 11.5 years after successful completion of probation 
83.6 percent had not been convicted of any crime, 14.3 percent had been 
convicted of misdemeanors, and 2.0 percent had been convicted of felonies.** 
In another Federal District, 82.3 percent of 500 probationers were convicted 
of no crimes in periods from 6 to 12 years after completing probation.** 
These studies seem to indicate that the number of failures is not greatly 
increased after the end of the probation period. 

Third, the “success” of probation in individual cases logically should be 
determined by comparing it with the success of alternative methods of deal- 
ing with offenders. Since probation is generally a substitute either for release 
without supervision or for imprisonment, efforts should be made to compare 
the subsequent behavior of probationers with the subsequent behavior of 
those released without supervision and those committed to institutions. 
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Such comparison is extremely difficult, however, since probationers generally 
are selected from the criminal population as those least likely to become 
recidivists. It is probably for this reason that no recent comparisons have 
been made.‘? Conclusions regarding the value of probation are sometimes 
erroneously based on the number of prison or reformatory inmates who 
are ex-probationers. Such statistics are inadequate, for they show nothing 
regarding the number of probationers who do not appear subsequently in 
institutions. 

Almost everyone agrees that probation should be used to some extent. 
The important question, therefore, is not whether probation in general is 
a success or failure, but what types of offenders succeed on probation and 
under what conditions probationers succeed. A few intensive studies contain 
organized information on this point.t* These studies agree in the conclusion 
that the highest rates of violation of probation are found among the proba- 
tioners who had previous criminal records, previous records of irregular 
work, low economic status, low occupational level, previous institutional 
placement, residence in deteriorated or commercial areas, families with 
records of crime or vice, immoral associates, great mobility in residences, 
and few or irregular contacts with schools or churches. Reiss, for example, 
found that among the probationers from the Chicago Juvenile Courts, 44.8 
percent of those who resided in areas with the highest delinquency rates 
violated probation, as compared with 30.7 percent of those who resided in 
the areas of lowest delinquency rates. Similarly, Glaser and Hangren found 
that probation was violated by 80 percent of 30 cases whose leisure time was 
spent predominantly in association with persons describable as ‘“crimi- 
nogenic,” or in opposition to “respectable” moral standards, while it was 
violated by only 7 percent of 69 offenders whose recreational activities were 
describable as taking place in groups predominantly oriented toward socially 
approved patterns of kehavior. These studies make specific the general 
proposition that excessive intimate association with criminal behavior pat- 
terns characterizes second offenders as well as first offenders. 

When data on offenders and non-offenders is organized in statistical form, 
courts have a basis for intelligent selection of offenders to be placed on 

47 For an example of this kind of comparison, see J. M. Hepbron, “Probation and 
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probation, and probation officers have a fund of information on which to 
base treatment policies.*® Prediction studies utilizing such statistical data have 
been carried somewhat further in regard to parole than in regard to probation, 
and prediction instruments are used by several parole boards. The statistical 
information on probation is not adequate at present from the point of 
view of reliability, classifications, or significance, but these defects can be 
corrected. 

> APPRAISAL OF PROBATION. The advocates of probation do not insist 
that all offenders should be placed on probation, but rather that certain 
types of offenders will get along better and do less injury to society if they 
are placed on probation than if they are imprisoned or are dismissed without 
supervision. The probation policy enables these offenders to remain in the 
general society, which is the best situation in which to develop character, 
and at the same time to receive assistance in adapting themselves to the 
conditions of life, so that they will not be so impotent in struggling against 
the conditions which produced the delinquency. 

Probation, furthermore, has the advantage that the probationer, being 
at liberty, has a better opportunity to make payments toward the support 
of his family or toward reparation or restitution. In 1956, 84,100 proba- 
tioners in California paid, through the probation officers, $2,747,000 toward 
the support of their families, and $902,000 in reparation and restitution.*° 
Also, probation, as now operated, is very much cheaper than imprisonment. 
In New York, the current cost of imprisonment is eighteen times as high 
as probation per offender dealt with under each system, and in Massachusetts 
ten times as much. In 1958, the per capita cost for federal probationers was 
$156.75 and for federal prisoners $1,593. However, probation would cost 
more if it were properly administered and might be quite as expensive, in 
financial costs, as imprisonment. The value of the system, therefore, is in 
its effects on crime and on personality rather than tn its effect on financial 
expenditures. 

Probation officers, while assisting their charges, attempt to modify the 
family or neighborhood situations that are producing delinquency. Thus, by 
their own efforts, the co-operation of other agencies, and the public opinion 
which they develop, they are instruments for the prevention of crime. In 
this way, as well as by producing reformation in the probationers, probation 
should be regarded as one of the deterrent agencies in modern society. 
Moreover, probation not only represents a change in the societal reaction 
to crime, but it is producing a further change in that reaction. 
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Certain objections have been raised against probation, of which the most 
important are the following: (a) probation decreases the average penalty 
for crime and therefore tends to increase crime; (b) probation is a method 
by which crimes are “fixed” and therefore is an encouragement to criminals; 
(c) probation replaces the offender in the environment which produced 
him and is not likely to modify his behavior ; (d) probation does not satisfy 
the desire for revenge and therefore tends to eliminate the incentive for 
prosecution. 

The first and second of these objections are found most frequently in the 
newspapers and probably represent public suspicions to some extent. They 
are, however, less serious objections than the other two. The first objection, 
as has been shown previously, has little basis in fact. Extensive use of proba- 
tion does not in itself result in an immense increase of serious crimes. The 
second objection undoubtedly describes a practice which is used occasionally ; 
this practice, however, is not widespread. 

The argument that probation does not alter the environment of the of- 
fender is a sound argument and is presented primarily by those who insist 
that case work must be expanded to include the family, dther intimate 
groups, and larger community if it is to be effective. It is not an argument 
against probation, but against the specific methods of probationary work. 
However, a study of California counties indicated that there is no correlation 
between the percentage of convicted Superior Court defendants placed on 
probation, and the rate of failure among these probationers.* This indicates 
that probation can be safely used for more cases in most counties, even if the 
probationers are placed in the environment which produced them. 

The last of the objections requires additional comment. Some years ago 
Professor Kocourek advanced the argument as follows: Support for prose- 
cution must ordinarily be secured from the injured party and this support is 
given because of the desire for revenge. As probation increases, the number 
of injured persons who will be willing to go to the trouble of prosecuting 
offenders will decrease, because they will secure so little satisfaction from 
it. Though restitution may be made by probationers, this does not serve as 
a sufficient incentive to the injured party, since civil process is a much more 
certain means of securing restitution. 

But it is quite fallacious to assume that at present the desire for revenge 
is the only or most important reason for prosecution. One alternative general 
motive is to prevent a repetition of the offense. And many injured persons 
now refrain from prosecution because their reaction to crime is non-punitive 
That is, they feel that imprisonment or other punishment will make a 
ee 

51 Ibid., pp. 93-94. 

53 Albert Kocourek, “An Unconsidered Element in the Probation of First Offenders,” 
Journal of Criminal Law and Criminology, 6: 9-17, May-June, 1915. 
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confirmed and hardened criminal of one who might be turned into a 
law-abiding citizen if treatment rather than punitive efforts were made. These 
persons probably would be much more willing to prosecute if they thought 
prosecution would lead to treatment of the offender. Moreover, if court 
procedures were speeded up and organized more efficiently and the technica- 
lities reduced, the number of persons, whether motivated by revenge or 
something else, who would be willing to appear in criminal trials probably 
would be greatly increased. However, it should be pointed out that a large 
proportion of criminal cases involve no particular injured party. 

The desire for restitution also is a general motive, alternative to revenge, 
for prosecution. Resort to civil courts will not generally serve the purpose of 
the victim. For, though the judgment of the court may be more certain if 
the process is civil, most of the offenders are impecunious and the judgment 
is worthless to the victim. The criminal court, with its combination of proba- 
tion and restitution, is a more effective means of securing financial compen- 
sation for injury than the civil court in a large proportion of cases. 

Even when the reaction to crime is punitive and the individual motive 
in prosecution is revenge, the method of probation has some advantages. 
In the first place, probation is a substitute for dismissal without supervision, 
as well as for punishment, and probation gives more satisfaction than dis- 
missal. Secondly, the victim does not know in advance of the prosecution 
whether the offender will be placed on probation or committed to an insti- 
tution. Also, he will secure some satisfaction even if the offender is placed 
on probation, for the desire for revenge is, to some extent, a desire to “show 
up” the offender in public and thus to vindicate himself. The amount of 
injury that must be inflicted in order to satisfy this desire for revenge is a 
distinct variable; a few centuries ago nothing except death of the offender 
would satisfy; at present imprisonment will generally satisfy, and there is 
no reason for doubting that a smaller amount of,suffering will eventually 
serve just as well. 
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Chapter Twenty-Two 


Development of Treatment 
Methods in American Prisons 


W. HAVE CONSIDERED previously the development of imprisonment until 
it became an established and generally used policy in England about the 
beginning of the nineteenth century. The present chapter continues this 
discussion with reference to the development of prisons in the United States, 
especially after the beginning of the nineteenth century. 

yp EARLY AMERICAN PRISONS. Jails and houses of correction were 
established in the American colonies soon after settlement. The jail was 
designed originally for the detention of persons awaiting trial. It soon came 
to be used as a place of punishment after conviction. As was the case in 
England, this change accompanied increasing opposition to the use of 
corporal and capital punishments, and it was thus a modification of the 
prevailing system for implementing the punitive societal reaction to law- 
breaking. Convicted drunkards and vagrants, especially, were confined in 
these institutions. The house of correction began as an institution for vagrants 
but before long was not, different except in name from many of the jails. 
The modification in the punitive reaction was made only gradually. For 
example, the number of persons confined either in jails or workhouses after 
conviction was small throughout the eighteenth century, and it was not 
until 1788 in New York state, that a general law was passed for the use of 
jails or workhouses as places of punishment, Previously, commitments to 
those institutions were made only by a special law in each case.* 

By present-day standards, the conditions in these jails and houses of cor- 
rection were generally horrible. The prisoners spent their time in association, 
without labor, depending upon charity for their maintenance. There was 
no attempt to treat the inmates; even religious services were absent. 


1P, Klein, Prison Methods in New York State (New York: Columbia University Press, 
1920), pp. 25-26. See also E. W. Capen, The Historical Development of the Poor Law of 
Connecticut (New York: Columbia University Press, 1905). 
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Drunkenness and vice generally prevailed, as had been customary in 
England. The following description of the Walnut Street (county) Jail in 
Philadelphia at the end of the Revolutionary War could be duplicated with 
regard to many other institutions of the time: 


It is represented as a scene of promiscuous and unrestricted intercourse, and universal 
riot and debauchery. There was no labor, no separation of those accused, but yet untried, 
nor even of those confined for debt only, from convicts sentenced for the foulest crimes ; 
no separation of color, age OF Sex, by day or by night; the prisoners lying promiscuously 
on the floor, most of them without anything like bed or bedding. As soon as the sexes 
were placed in different wings, which was the first reform made in the prison, of thirty 
or forty women then confined there, all but four or five immediately left it; it having been 
a common practice, it is said, for women to cause themselves to be arrested for fictitious 
debts, that they might share in the orgies of the place. Intoxicating liquors abounded, 
and indeed were freely sold at a bar kept by one of the officers of the prison. Intercourse 
between the convicts and persons without was hardly restricted. Prisoners tried and 
acquitted were still detained till they ‘should pay jail fees to the keeper; and the custom 
‘of garnish was established and unquestioned; that is, the custom of stripping every new- 
comer of his outer clothing, to be sold for liquor, unless redeemed by the payment ofa 
sum of money to be applied to the same object. It need hardly be added, that there was 
no attempt to give any kind of instruction, and no religious service whatsoever." 


The Quakers of Philadelphia made decided efforts to change these con- 
ditions. In 1776 Richard Wistar at his own expense provided soup for some 
of the prisoners in the county jail, when it became known that some of them 
had died of starvation. Others became interested in his efforts, and in that 
year the Philadelphia Society for Alleviating Distressed Prisoners was 
formed. Its activities were stopped by the war. It was revived in 1787 with 
the name Philadelphia Society for Alleviating the Miseries of Public Prisons. 
About half of its members were Quakers. It had.,the primary purpose of 
relieving the physical suffering of prisoners, but soon attempted, in addition, 
to modify the punitive reaction, largely by advocating reduction of the 
number of capital penalties and substitution of imprisonment in solitary 
confinement for the death penalty. 


2 F, C. Gray, Prison Discipline in America (London: J. Murray, 1848), pp. 15-16. It has 
been reported frequently that when the first attempt was made to preach to the prisoners 
in this Walnut Street jail, the prison authorities remonstrated and opposed it for fear of 
an outbreak by the prisoners, but finally agreed on condition that the preacher leave all 
of his valuables outside and that a loaded cannon be placed facing the prisoners, with a 
man standing ready with a lighted fuse to touch it off. It seems probable that this was merely 
a device of the keeper of the prison to frighten the preacher rather than the prisoners. 
J, T. Scharf and T. Westcott, History of Philadelphia (Philadelphia : L. H. Everts, 1884), 
Vol. I, pp. 444-445, note. 
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yo THE DEVELOPMENT OF THE STATE prison. During the colonial period 
no institutions similar to the present state prison were established until, 
in 1773, Connecticut purchased an old mine near Simsbury and turned it 
into a prison. This was used by the state as a prison until 1827. The prisoners 
were fastened during the night by heavy chains attached to their necks 
at one end and the heavy beams above them at the other; in addition heavy 
iron bars were fixed to their feet. In 1785 Massachusetts provided that 
persons sentenced to solitary confinement and hard labor should serve 
the sentence in Castle Island, a military post in Boston harbor, instead of 
in the county jails and houses of correction, most of which were insecure. 
Massachusetts authorized a new state prison in 1803. The movement spread 
rapidly during the last part of the eighteenth and the first part of the nine- 
teenth centuries. New York erected a state prison in 1796, New Jersey in 
1798, Virginia in 1800, Vermont in 1808, Maryland in 1812, New Hamp- 
shire in 1812, and Ohio in 1816. The following inscription, placed over the 
door of the New Jersey state prison, indicates the punitive philosophy which 
prevailed in such institutions : 


Labor, silence, penitence. 1797. That those who are feared for their crimes may learn 
to fear the laws and be useful. Hic labor, hoc opus. 


The immediate motive for the erection of state prisons, as contrasted with 
county or other local prisons, was not humanitarian concern for prisoners’ 
welfare. Instead, the motive was to obtain greater security for persons sen- 
tenced to long terms of imprisonment. The number of prisoners with long 
sentences was increasing because of the development of opposition to the 
death penalty. Zephaniah Swift stated that Connecticut authorized a state 
prison because of opposition to the death penalty and because long-term 
imprisonment was the only available substitute for the death penalty.* This 
motive stands out more,clearly in Pennsylvania than in any other state. The 
constitution of that state in 1776 directed that imprisonment at hard, punitive 
labor be substituted for capital punishment. Immediately after the war, 
under the direction of Benjamin Rush, Benjamin Franklin, William Bradford, 
Caleb Lownes, and others, a plan was prepared, which was made law in 
1786 and amended several times during the next decade. By these laws, 
capital punishment was abolished for all crimes except murder, corporal 
punishment was abolished, and fines and imprisonments were the only 
penalties left. It was directed that imprisonment should be “with hard labor, 
public and disgracefully imposed.” At first this resulted in gang labor on 
the streets with the prisoners restrained by ball-and-chain, dressed in a 


3 A System of the Laws of the State of Connecticut (Windham: Byrne, for the author, 
1796), Vol. II, p. 295; L. N. Robinson, Penology in the United States (Philadelphia: 
Winston, 1921), p. 69. 
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distinctive garb, and with heads shaved. They were soon returned to the 
prison because street labor was unsatisfactory. At this time, the state had no 
prison of its own and therefore made an arrangement that the state prisoners 
be kept in the county jails; a part of the expenses of these institutions was 
paid from state funds. An unsuccessful attempt was made in 1803 to secure 
an institution exclusively for state prisoners, but it was not until 1818 that 
the effort succeeded. 

In addition to this desire to obtain more secure places of confinement 
for long term prisoners, the hope that these prisoners, because they were 
confined for long periods, might be able to pay the expenses of the institution 
by their labor was instrumental in the development of the state prison. 
Doubtless, also, labor was introduced because imprisonment was not believed 
to be sufficient punishment in itself. 

Yp THE PENITENTIARY. About the time the state became interested in 
the maintenance of prisons of its own, a new conception of prison discipline 
appeared, which resulted in calling these institutions penitentiaries. The 
word “penitentiary” had a significance at that time which it has generally 
lost at the present, viz., an institution not for retribution but for producing 
penitence or penitentiary reformation. As indicated earlier, the medieval 
prisons under the control of the Church had this ideal and the same purpose 
was reflected in the law of England passed in 1778, authorizing a penitentiary. 
The purpose of this institution was stated by the law to be: 


By sobriety, cleanliness, and medical assistance, by a regular series of labour, by solitary 
confinement during the intervals of work, and by due religious instruction to preserve 
and amend the health of the unhappy offenders, to inure them to habits of industry, to 
guard them from pernicious company, to accustom them to serious reflection and to teach 
them both the principles and practice of every Christian and moral duty. 


This law was framed by Blackstone, Eden, and Howard, Howard stated : 


The term penitentiary clearly shows that Parliament had chiefly in view the reformation 
and amendment of those to be committed to such places of confinement. 


This institution was not erected, but the law incorporated the idea that 
prisoners should be “amended” and “inured” by constructive action, and 
it undoubtedly influenced the Quakers of Pennsylvania. They developed not 
only a state prison, but also a new conception of prison discipline which 
made their institution, and others modeled on it, penitentiaries. These in- 
novators looked upon imprisonment as in itself a sufficiently severe penalty 
and they insisted that the prisoner should be assisted in his effort to become 
rehabilitated. This notion, which is indicative of the rise in popularity of a 
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treatment reaction to crime, was in opposition to the opinion of many 


persons of the time. Judge Walworth, in declaring whipping in prison a 
proper punishment, in 1826 stated: 


That confinement with labor merely had no terrors for the guilty; that the labor which 
the human body was capable of performing without endangering its health was but little 
more than many of the virtuous laboring class of the community daily and voluntarily 
perform, for the support and maintenance of their families; that to produce reformation 
in the guilty or to restrain the vicious from the perpetration of crime by the terrors 
of punishment, it was absolutely necessary that the convict should feel his degraded 
situation . . .; that the system of discipline adopted by the inspectors under the sanction 
of the laws was well calculated to have the desired effect of reforming the less vicious 
offenders and of deterring others from the commission of crime... ; that it was, 
however, through terror of bodily suffering alone that the proper effect upon the mind 
of the convict was produced.* 


Yọ THE PENNSYLVANIA SYSTEM. The prison leaders in Pennsylvania 
contended that the association of all types of criminals in prisons was dis- 
astrous. They suggested, as had been suggested frequently for several cen- 
turies, that prisoners should be kept in solitary confinement. Arrangements 
for this were made in the Walnut Street Jail, in which the state prisoners 
were confined. Solitary confinement, it was contended, not only prevented 
the disastrous association of criminals, but also had the positive virtue of 
forcing the prisoners to reflect on their crimes and therefore of producing 
reformation. During a part of the history of the system of solitary confine- 
ment the prisoners were not permitted to work at anything, and when they 
were permitted to work, the work was made subordinate to reflection. The 
authorities were afraid that work might prevent reflection. It was realized 
that this solitude would be injurious if too long continued, and provision 
was therefore made fer association with the following official visitors: the 
governor of the state, the members of the state legislature, the judges of all 
courts, the mayors of Philadelphia, Pittsburgh, and Lancaster, the county 
commissioners and sheriffs, and a committee of the Philadelphia Society 
for Alleviating the Miseries of Public Prisons. The relation between the 
prisoners and these official visitors could not have been very intimate. The 
Committee of the Society did very well to average four and a half hours a 
year per prisoner, and their conversation was confined largely to theological 
exhortations. The solitude was not frequently broken, therefore. But it was 
argued that the effect of this solitude was to cause an appreciation of these 
good men when they did come. 

The Western Penitentiary at Allegheny, Pennsylvania, which opened in 


4 Quoted by Klein, op. cit., P- 206. 
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1828, adopted this “separate and silent” system. As in the Walnut Street 
Jail, the prisoners were at first kept in idleness. After a few years, however, 
they were permitted to work in their cells. But it was in the Eastern State 
Penitentiary, which was opened in Philadelphia in 1829, that the “Pennsyl- 
vania System” really developed. As in the other institutions, the prisoners 
were to work alone at such occupations as spinning, weaving, and shoe- 
making, and were to do maintenance work outside their cells only when 
blindfolded. The system was not practical, and it was formally abolished in 
1913. However, strict solitude probably never was enforced. 

> THe AUBURN system. On the demand of Governor John Jay for the 
improvement of the criminal law of New York State, a commission was 
sent to Pennsylvania in 1794 to study the new system. After the report of 
this commission in 1796 a law was passed in New York, reducing the capital 
offenses to two, and substituting imprisonment for the death penalty and 
for corporal punishment. Also, the construction of two prisons was author- 
ized. However, Newgate Prison, which opened in 1797, was the only one 
erected. This institution was small, and there were no provisions for solitary 
confinement. Newgate proved to be inadequate and in 1816 another prison 
at Auburn was authorized. A part of this institution was to be used for solitary 
confinement. By act of 1821, the prisoners in Auburn were divided into 
three classes: the first class, composed of the “oldest and most heinous 
offenders,” were to be kept in solitary confinement continuously; those in 
the second class were to be kept in their cells three days a week, and the 
others one day a week. The cells were small and dark and no provision was 
made for work in the cells. This experiment with strict solitary confinement 
proved to be a great failure; of eighty prisoners who had been in solitary 
confinement continuously all except two were out of the prison within two 
years, as the result of death, insanity, or pardon. A legislative commission 
which investigated the policy in 1824 recommended that it be abandoned 
at once and this recommendation was adopted. Being now thoroughly op- 
posed to the method of solitary confinement, which had not, however, been 
tried under as favorable conditions as in Pennsylvania, the Auburn authori- 
ties provided for work by the prisoners in association but in silence during 
the day and solitary confinement during the night. This has been known as 
the Auburn system, in contrast with the Pennsylvania system, which was 
solitary confinement by day and night. 

> THE CONTROVERSY BETWEEN THE AUBURN AND PENNSYLVANIA SYSTEMS. 
The literature of criminology during the forty years subsequent to the 
establishment of the Auburn system is devoted almost entirely to a hot 
controversy between these two systems. It was carried on largely by two 
prison reform associations: The Philadelphia Society, mentioned above, 
which supported the Pennsylvania system, and the Boston Society for the 
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Improvement of Prison Discipline and for the Reformation of Juvenile 
Offenders, organized in 1815, which supported the Auburn system.’ Both 
societies were intensely interested in the reformation of offenders, both were 
convinced of the merits of their method and the demerits of the other method, 
and both were entirely unscrupulous in their use of statistics to prove their 
arguments. When Dickens, after a visit to America, wrote his American 
Notes, he included a severe arraignment of the Pennsylvania system, which 
still further increased the antagonism between the two parties in America. 

The Pennsylvania system was tried in a number of the states, but was 
generally abandoned in favor of the Auburn system after a short trial. The 
principal advantages claimed for the Auburn system were economic; that 
is, it cost less to construct the congregate type prison and the congregate 
system made possible more efficient utilization of the labor of prisoners for 
production of wealth. At the same time, the system of silence was thought 
to be sufficient for reformation through reflection. European visitors, how- 
ever, generally secured and carried away an impression that the Pennsylvania 
system was superior. In 1835, commissioners were sent from England, 
France, Prussia, and Belgium to examine the American prison systems ; they 
made their visits together and presented practically identical reports to their 
home governments in favor of the Pennsylvania system. These reports pro- 
duced a great effect in Europe and most of the European countries adopted 
the Pennsylvania system in a modified form. 

The controversy between these two systems, after raging for more than 
half a century, was diverted by the importation of a new system from Europe 
and Australia. This system was started in an organized manner in the Austra- 
lian convict camps by Captain Maconochie.* His methods were imported 
into Ireland and England and under the name of the Irish system became 
known to and were discussed by American leaders shortly before the Civil 
War. The Irish system® consisted of the indeterminate sentence, the mark 
system as a method of measuring good behavior in prison, and a form of 
parole. The first institution using these methods was the Elmira Reformatory 
in New York, created by law in 1869 but not opened until 1876. Emphasis 
was placed on education, productive labor, the mark system, the indeter- 
minate sentence, and parole, all of which were designed to produce refor- 
mation. It is not correct to think of this as the first reformatory, for the 
penitentiaries three-quarters of a century earlier were designed to produce 
reformation. But with the establishment of the Elmira system the treatment 


® See Stewart H. Holbrook, Dreamers of the American Dream (New York: Doubleday, 
1957), pp. 240-244. 

6 See John V. Barry, ‘Pioneers in Criminology: XII, Alexander Maconochie (1787- 
1860),” Journal of Criminal Law & Criminology, 47: 145-161, July-Aug., 1956. 
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reaction to crime was more explicitly incorporated into institutional policy. 
Also, the conflict between the treatment and punitive reactions became 
institutionalized. It is significant in this connection that the Elmira Refor- 
matory was constructed as a maximum-security penal institution and that 
efforts at “treatment” were made in this setting. Similarly, corporal punish- 
ment was a part of the Elmira routine. Almost all reformatories constructed 
in the United States since 1875 have been based on the Elmira system, 
including the conflict between treatment and punishment. This system of 
organized conflict between the treatment and punitive reactions also spread 
rather quickly to state prisons, so that it is now difficult to draw a line 
between state prisons and state reformatories so far as methods are con- 
cerned. Some state prisons use more definitely reformatory methods than 
do some reformatories. Fifty years after Elmira was opened, New York 
prisoners were begging the sentencing judges to send them to Auburn prison, 
rather than to Elmira reformatory, because the disciplinary system at Elmira 
was so severe. A high official at Elmira boasted of this fact, believing that 
such a state of affairs was a credit to his institution.” 

A td JUVENILE REFORMATORIES AND INDUSTRIAL SCHOOLS. The first American 
institution specifically for juvenile delinquents was opened in New York 
City in 1825 after more than a generation of discussion. It was under the 
control of a private society called the New York Association for the Pre- 
vention of Pauperism, but the state made annual grants for its maintenance. 
A similar institution under private control was started in Philadelphia in 
1826. The first institution of this type under state control was started in 
Massachusetts in 1847. Even this institution received assistance from private 
funds. Seven institutions had been opened by 1850, thirty-two more by 1875, 
and sixty-six more by 1900. Though these institutions started and made 
their best progress in the early period under private control, the private 
institutions at present show no clear superiority to’the public institutions. 
Several institutions have changed from private to public management though 
none has changed from public to private management. 

From the first, it was contended that these institutions were not penal 
institutions or prisons, but schools. The children were to be educated or 
“treated,” not punished. The contention was supported by the courts, es- 
pecially by the Supreme Court in a decision regarding the institution in 
Philadelphia in 1828. In certain respects they incorporated non-punitive 
policies; they had self-government, religious teaching, academic teaching, 
indeterminate sentence, release on good behavior, which was similar to 
parole, and many efforts were made to reform the delinquents by methods 
other than solitary confinement. In the second year of the New York House 


1? Harry Elmer Barnes and Negley K. Teeters, New Horizons in Criminology (New York: 
Prentice-Hall, 1951), pp. 533-534. 
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of Refuge, the president of the board made the following statement which 
was quite opposed to the prevailing punitive reaction to law-breaking: 


A child may be made quiet and industrious by beating, but it seldom happens, I believe, 
that kindheartedness, morality, and intelligence are induced by whipping.* 


Some of these non-punitive policies were only temporary, and in some 
respects from the time of their origin the rationale for these institutions was 
punitive. 


The earliest institutions for juvenile delinquents were organized under the dominance 
of the prison idea. . . . In all regards this was true; the establishments were distinctly prison 
enclosures, the dormitories were blocks of cells, the dining-rooms were chambers of silence, 
with only the meagerest provision of the rudest table furniture; the earning capacity of 
those confined was exploited to the highest possible figure, and education in letters was 
only provided for during such hours as could not be profitably employed in work; and 
the greatest ambition and strongest claim for popular approval was a low per capita cost 
of maintenance.’ 


It seems probable, therefore, that, with temporary exceptions in regard 
to certain punitive policies, these institutions were during the first half 
century of their history primarily prisons, and their principal contribution 
was the removal of juvenile prisoners from association with adult prisoners. 
Though it may properly be argued that these institutions have changed very 
much since that time and therefore are not prisons now, at least, it is clear 
that the ideal of the prison for adults has changed, also, and that in practice 
there is more that is penal in some institutions for juvenile delinquents than 
in some institutions for adult criminals. The punitive reaction to crime was 
modified first in connection with juvenile offenses, spread to offenses of 
youths, and then spread to adult offenses. But in no case was the punitive 
reaction completely replaced. Even today most institutions for juveniles can 
best be described as congregate prisons. 

One of the important developments in juvenile reformatories was the 
cottage system of architecture, in place of the old cell-block structure. In 
America the first examples of the cottage system, which was copied from 
European systems, were a Massachusetts institution for girls and the Ohio 
School for Boys at Lancaster, established in 1858. This system won 
general approval and most of the state institutions have adopted a similar 
plan because of the more homelike surroundings and the greater ease of 
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classification. Such surroundings, however, do not necessarily mean that the 
conflict between treatment and punitive policies is absent. It was reported 
that as recently as 1948 whipping and other corporal punishments were tsed 
in the Lancaster institution, as well as in nine other juvenile institutions 
visited by one investigator.*° 

> SPECIALIZATION OF PRISONS. As the previous discussion implies, one 
of the evident trends accompanying the development of treatment methods 
in American prisons has been toward specialization of prisons. The jail 
once was the only penal institution. In the past two hundred years various 
groups of prisoners have been withdrawn from the jail for incarceration 
in specialized institutions. Vagrants were first withdrawn and placed in 
houses of correction. This proved to be abortive and the houses of correction 
have now either been abandoned or become identical with the jail except 
in name. Then state prisons, with differing names, were established for 
juvenile delinquents, for insane criminals, for young adults, for women, 
for Negroes, for defective delinquents, for misdemeanants, for the sick, and 
for other groups of criminals. Thus, in the development of these specialized 
institutions, the principles which have been used in the selection of offenders 
have included the governing unit, the seriousness of the crime, the age, 
color, sex, and mental or physical condition of the offenders. The motives 
for specialization have included the prevention of contamination of one 
type of offenders by another, and the adaptation of methods of work and 
of facilities to the characteristics of the special groups of offenders. 

Until recent years the principles used in specialization had little, if any- 
thing, to do with treatment. Even now the most prevalent principle of 
specialization is the seriousness of the particular offense of which the prisoner 
was convicted; the state institutions generally care for felons, the county 
and municipal institutions for misdemeanants. This kind of differentiation 
is unsound from both the punitive and treatment point of view, for the 
particular offense is not a suitable index of character, dangerousness, or 
needs of the offender. The misdemeanant generally violates a law of the 
state as well as of the municipality, and the state would therefore be justified 
in taking charge of the prisoner rather than transferring this work to the 
local community. Moreover, the number of offenders in the typical county 
jail is so small that adequate facilities and personnel for segregation of various 
types of offenders is impractical. 

The local prisons of England were taken over by the central government 
and have been thus operated for more than half a century with improvement 
in efficiency and great decrease in expense. Several states in America have 
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established state farms for misdemeanants which, to some extent, take 
the place of county jails. Indiana, for example, established a state farm for 
misdemeanants in 1915. The law provides that male misdemeanants are to 
be sent to this state farm unless their sentences are thirty days or less, in 
which case they may be retained in the county jail or sent to the state farm 
at the discretion of the judge. The expenses of transportation are paid by 
the county, the expenses of maintenance by the state. The average population 
of the state farm in recent years has been about twelve hundred, of the 
county jails (including only convicted prisoners) about four hundred. This 
shows that most of the convicted misdemeanants have been removed to the 
state farm. But state farms, like county jails, are seldom specialized except 
in respect to the age and sex of inmates. Many misdemeanants, for instance, 
are chronic alcoholics who make almost continuous rounds of jails, saloons, 
police stations, and jails again." Special institutions could be established for 
this group, for they present a problem which is unique and which requires a 
uniform method of treatment. The remainder of the jail and state farm 
population resembles the prison population more than the chronic alcoholic 
population. 
Specialization of institutions by sex of inmates is now characteristic of all 
types of prisons—jails, houses of correction, reformatories, and state prisons. 
There are, for instance, seventy-seven state prisons and reformatories for 
male offenders, twenty-eight for female offenders, and sixteen for both sexes. 
The states in which both sexes are in the same institution are with a few 
exceptions either the Western sparsely populated states or else the Southern 
states with large Negro populations. When both sexes are confined in one 
institution, the two departments are separated almost as completely as 
though they were different institutions. This separation of the sexes, whether 
in different institutions or in the same institution, is regarded as necessary 
because of the administrative difficulties which would arise if the sexes 
were not kept completely separate. A few persons have suggested coeducation 
in correctional institutions, but this suggestion has not been taken seriously. 
Another principle of specialization is by age. The desirability of special 
institutions for juveniles, if they are to be kept in institutions at all, is beyond 
question. However, the state reformatory for young adults is not clearly 
justified. It was established on the theory that it would serve younger, less 
criminal, and more easily reformable men. But 64 percent of the men com- 
mitted to state reformatories in the United States in 1930 had previous com- 
mitments to correctional institutions, and only 54 percent of those committed 
to state prisons. Seventy-nine percent of the prisoners sentenced to the 
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Massachusetts state prison at Walpole in 1957 were recidivists, compared to 
65 percent of those sentenced to the state reformatory at Concord. Also, there 
is considerable overlapping in age. In Massachusetts in 1957, 86 percent of 
the persons sentenced to the Concord reformatory were under twenty-five, 
and 25 percent of those sentenced to the state prison were under twenty-five.™* 
Thus the distinction between the state prison and the state reformatory is not 
at all clear. It has never been drawn as clearly for women as for men offenders, 
and at present practically every institution for women offenders might be 
called a reformatory. 

Still another principle of specialization is by the personal characteristics 
of offenders. Recently, this principle has been used extensively, especially 
in state institutions. Some special institutions have been established for 
vagrants, some of insane criminals, some for defective delinquents, some 
for alcoholics, and some for drug addicts. This could be considered an 
approach to specialization on the basis of the kind of punishment con- 
sidered necessary in each case, but it also is specialization according to the 
kind of treatment methods deemed advisable for the various categories of 
offenders. In relatively recent years, “classification” of prisoners has come 
to include recommendation as to the kind of specialized institution in which 
an offender should be incarcerated, as well as recommendation for a par- 
ticular kind of program within the institution. Classification will be discussed 
in the next chapter. 

> SOCIAL CONTACTS FOR PRISONERS. The solitary confinement of the 
early Pennsylvania system has been generally abandoned in the United 
States except as punishment for infraction of prison regulations and is 
rapidly being abandoned in most of the European countries which adopted 
it. Even the rule of silence, which was substituted for this, has been abandoned 
in many institutions or has been greatly modified. Unquestionably the 
horrors of prison life have been reduced. Improvements have been made 
in diet, cleanliness, ventilation, lighting, and methods of discipline. In most 
institutions the marks of degradation, such as shaving of the head, the lock- 
step, striped clothing, and the ball-and-chain, have been eliminated. Also, 
the monotony of prison life has been reduced. Entertainments have been 
provided, athletics and other recreations developed, libraries and educa- 
tional classes provided. Also, visiting and correspondence privileges have 
been introduced, and self-government in a complete or modified form 
established in many institutions. These are efforts both to promote contacts 
among the inmates and between the inmates and the outside world. They 
are based in part on the conviction that open contacts between prisoners 
are better than secret contacts which prevail in spite of a formal policy of 
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isolation, in part on the conviction that reformation is a process of assimila- 
tion of culture of the outside world and that assimilation of culture is pro- 
moted by contact with that culture rather than isolation from it. These 
methods attempt to implement the treatment reaction to crime. While the 
prison in its general plan is a means of isolating offenders from social life, 
these logically contradictory methods are introduced in the effort to facilitate 
the reformation of the inmates by breaking down the jsolation to some 
extent. Barnes has argued that training for a life of freedom can be secured 
only in an institution in which prisoners have freedom and responsibility.** 

Another method of promoting contacts between prisoners and outsiders 
has developed in a few places outside the United States. In Canada an extra- 
mural system has been provided for certain prisoners who are not eligible 
for parole; they may receive permits to work in regular establishments 
outside of the prison and return to the prison at night, or their time may be 
distributed in other ways between the prison and the outside world. Formerly 
in certain Russian and German prisons, selected prisoners were permitted 
to spend the week-end at home or to work in the prison by day and stay 
at home at night, or work in an outside establishment by day and spend 
the night in prison, or spend other specified periods outside the prison. In 
many Mexican prisons intimate conjugal visits are allowed. 

> IMPRISONMENT AS PUNISHMENT.** Almost all changes occurring in 
prisons prior to the present generation were directed, explicitly or implicitly, 
by the doctrine that restriction of a criminal’s liberty is, by itself, punishment 
and that this punishment is adequate for meeting the societal needs for 
retribution, deterrence, and reformation. In the early days of their existence, 
democratic societies were not sure of themselves—they deprived criminals 
of their freedom and also inflicted physical suffering on them. American 
prisons have abandoned corporal punishments as a regime for supplementing 
the suffering which “mere imprisonment” is expected to produce. Most 
prison officials now maintain that men are committed to prisons as punish- 
ment rather than for punishment. 

Yet “mere imprisonment” continues to be ordered because it is painful 
to offenders. It is no coincidence that imprisonment as a system for dealing 
with criminals arose with the democratic revolutions of the Eighteenth 
century. Neither is it a coincidence that imprisonment has remained as the 
principal method for dealing with serious offenders in democratic societies. 
As democracy developed, so did an appreciation of liberty, and restriction 
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of freedom by imprisonment came to be regarded as a proper system for 
imposing pain on criminals. It was in this period that our current system of 
criminal laws, each law calling for a measured amount of loss of freedom 
and, thus, a measured amount of pain, was initiated. 

Of course, “mere imprisonment” has never been consistently defined 
and has meant many things to many people, as has been true of the concept 
“liberty.” In the Walnut Street Jail it meant only perimeter control, with 
freedom to commit crime and engage in debauchery within prison walls. At 
the other extreme, it meant confinement of all prisoners in solitary, as in the 
Pennsylvania system. Now we adopt, or try to adopt, a middle-of-the-road 
position, allowing inmates physical mobility within the walls but directing 
their actions and choices. Nevertheless, incarceration is intended as punish- 
ment in contemporary American society. It is this fact which helps pose the 
dilemma for contemporary prison workers, who are admonished to treat 
criminals, as well as to punish them. Only a generation ago it was common 
to assume that a system or technique for implementing society’s punitive 
reaction to crime was also a method for “correcting” or “reforming” crimi- 
nals. Now it is ordinarily assumed (perhaps erroneously) that any real 
correctional method is nonpunitive in nature. 

While there is wide variation in opinion as to what a positive “‘treatment” 
or “rehabilitative” program is, there is wide consensus on what it is not: A 
program which involves purposive infliction of suffering is not a treatment 
program. Psychotherapy, vocational education, counselling, and library 
privileges are viewed as “treatment” principally because they are nonpunitive, 
not because they have been demonstrated to be effective methods of changing 
criminals into noncriminals. Prison workers, then, are to be nonpunitive in 
an institution which, by definition, is punitive. 

The notion that treatment must be nonpunitive if it is to succeed has led 
to a popular conception of the prison as something other than a prison. The 
mental hospital is often used as a model of what the prison should become. 
This is logical only if it is assumed that criminals are not responsible for their 
actions and are in need of nonpunitive treatment for the sources of that 
irresponsibility.1* Prisons cannot become nonpunitive organizations like 
mental hospitals, however, because they are used by society for the purpose 
of inflicting suffering. No hospital for treating criminality exists in fact, 
because in our legal system proof of criminality (“badness”) is followed by 
commitment to a prison, while proof of insanity (“sickness”) is followed by 
commitment to a mental hospital.” And the prison remains as a place of 
punishment because the act of taking away a criminal’s liberty is an act 

16 See the statement by Karpman on page 311 above. 
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performed by the state in a deliberate attempt to produce suffering. The 
principal difference between committing a criminal to a prison and a psy- 
chotic to a mental hospital lies in the fact that we want the prisoner, but 
not the psychotic, to suffer from the incarceration. Patients in mental hospi- 
tals may suffer from confinement behind bars, but the suffering is not deli- 
berately imposed by the state. Patients are not committed to an institution 
on the assumption that the suffering resulting from the incarceration will 
have some positive value in their rehabilitation or in deterring others from 
becoming patients. This, as we have seen, is precisely the assumption behind 
committing men to prison, and it is this assumption that makes the prison 
a place of punishment. 

Since the prison is a place of punishment, incarceration cannot officially 
be ordered or viewed solely as an inconvenient but necessary means to the 
application of nonpunitive treatment methods. The notion that effective treat- 
ment for prisoners must be nonpunitive is in fundamental conflict with one 
of the tasks society assigns to the prison—purposive infliction of pain. 
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Chapter Twenty-Three 


Objectives and Conditions 
of Imprisonment 


F HISTORY of imprisonment in the United States reveals a trend toward 
emphasis on treatment and away from punishment. The view which is now 
formally expressed by most prison leaders is that the prison should make 
every possible effort to treat prisoners, within the framework of a system 
of security. It is observed that practically all prisoners return to free society 
sooner or later and that the use of punitive methods alone does not produce 
the desired reformation of these prisoners. Consequently it is emphasized 
that nonpunitive methods should be used to change the prisoners so that they 
will desist from crime. At the same time, the prison system is organized in 
such a way that it impedes and perhaps renders futile the efforts at treat- 
ment. As a result, treatment programs often are described in official state- 
ments of prison policy although they do not exist in fact. Some of the im- 
pediments to treatment are due merely to inefficient prison administration, 
but most of them are rooted in the attitudes which we have described earlier 
as the punitive reaction to crime. The prevailing conflict between punitive 
and treatment policies in prisons is a reflection of the more general con- 
flicting societal reactions to crime. The analysis presented in the next two 
chapters is intended as an interpretation of prison conditions in terms of 
these general societal conditions. 

> OBJECTIVES OF IMPRISONMENT. Contemporary society seems to have 
a variety of objectives in regard to control of crime, and it considers 
imprisonment the means for attaining each of them. First, as is implied by 
the relatively recent emphasis on reform, rehabilitation, and treatment of 
criminals, society wants criminals changed, so that they will commit no 
more crimes. The prison is expected to “reform” or rehabilitate criminals. 
Next, society wants protection from criminals. The prison isolates criminals 
from general society so that they cannot commit crimes during certain periods 
of time. Also, society wants retribution. The prison is expected to make 
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life unpleasant for people who, by their crimes, have made others’ lives 
unpleasant. Finally, society wants to reduce crime rates. The prison is ex- 
pected to reduce crime rates not only by reforming criminals but also by 
deterring the general public from behavior which is punishable by imprison- 
ment. Since the prison has been assigned the task of working toward each 
of society’s goals, the attainment of the goals may be considered the objective 
of imprisonment.’ 

Within the prison, the attempt to perform the duties necessary for the 
accomplishment of the various tasks assigned—reformation, incapacitation, 
retribution, and deterrence—results in conflict. Especially, the conditions 
necessary for the performance of the first task, reformation, may be in conflict 
with the conditions necessary for exacting retribution and for maximum 
incapacitation and deterrence. When reformation is assumed to be induced 
by treatment, rather than by purposive infliction of pain, the conditions 
which led to inmates’ crimes are determined, and the inmates are then 
introduced to the psychological, social, educational, and technical skills 
which are considered important to their reformation. Efficient performance 
of this task depends on prison conditions which are conducive to free inquiry 
and to intimate, helpful, constructive action based on the inmates’ needs. 
The conditions viewed as conducive to reformation through treatment, thus, 
almost never include the purposive infliction of suffering. Such punitive 
action is considered to detract from the intimate, confidential, amoral, rela- 
tionship necessary to obtaining valid information from inmates, and it also 
is thought to alienate inmates from personnel when the latter attempt to take 
positive action for inmate reformation. 

On the other hand, retribution and deterrence by purposive infliction of 
suffering always, obviously, necessitates prison conditions which are punitive, 
even if the suffering merely results from the severe limitations on personal 
freedom imposed by <ncarceration. Moreover, restrictions on freedom- 
within-walls are deliberately imposed. Some prisons whose administrators 
stress only perimeter control are often referred to by outsiders and by “‘old- 
time” prison administrators as “country clubs,” and others—those in which 
inmates engage in petty rackets and debauchery—are viewed as “too lax” or 
even “corrupt.” As a result, rigid systems of punitive control and discipline 
supplement the punitive conditions brought about by the mere fact of 
incarceration. 

Incapacitation of criminals need not include purposively inflicted suffering, 
any more than the incapacitation of psychotics by confinement in a hospital 
need include such suffering. But incapacitation of criminals usually does 
involve the intentional infliction of suffering, particularly when a system 
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of rigid discipline and control is considered essential to incapacitation. 
However, it is difficult to determine precisely whether punitive discipline 
and control are considered part of the routine necessary for gaining the 
incapacitation objective or, instead, conditions necessary for obtaining the 
deterrence and retributive objectives. Probably they are regarded as necessary 
for the attainment of all these objectives. 

The administrative problems brought about by the fact that prisons are 
expected both to treat criminals and punish criminals have been attacked in 
many ways. In some prisons the problems have been resolved by open 
abandonment of any serious attempt to treat inmates, on the ground that 
persons who expect criminals to be reformed by treatment are foolish and 
misguided. The opposite kind of resolution would be open abandonment 
of all punitive aspects of incarceration. This solution is frequently advocated 
by persons who consider punishment unnecessary and inhumane, but it is 
unrealistic.2 Another system for resolving the conflict is compromise. Here, 
the punitive conditions are mitigated in favor of treatment conditions, and 
treatment conditions are modified in favor of the punitive aspects of imprison- 
ment. This really does not resolve the conflict ; it merely makes it less intense. 
Finally, the problems have been resolved by formally maintaining that the 
prison both treats and punishes, while informally abandoning almost all 
conditions conducive to effective treatment. Perhaps this is the most common 


contemporary system for resolving the conflict. As two experienced prison 
administrators have said: 


There does seem to be one problem that all institutions face; the conflicted orientation 
of the public. . . . Confronted with these contradictory pressures, correctional personnel 
frequently must decide which to translate into practice and which to honor in public state- 
ments. They are like repertory actors, who must vary their performance according to the 
expectations of a moody and unpredictable public. By and large, they have attempted to 
resolve this problem by satisfying the more fundamental demands of security by means 
of concrete action and the demands for increased liberality by means of public statements.” 


These alternative kinds of solution for the administrative problems may be 
observed in the varied use of “classification” in prisons. 

w CLASSIFICATION. The primary condition against which early American 
prison reformers enveighed was the association of all types of criminals 
ina conglomerate group. At first, “classification” consisted of mere segre- 
gation, for purposes of discipline and administrative control, of prisoners 
according to such criteria as age, sex, race, and dangerousness. Formally, 
this kind of definition and practice has been abandoned. As the treatment 
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reaction became popular, differentiation was to be made on the basis of 
individual needs and probable reformability of inmates, and specific treat- 
ment programs were to be directed toward individuals who, as the basis 
for differentiation implied, could most benefit from them.‘ In the last thirty 
or forty years “classification” has come to refer to this whole system of 
differentiation according to inmates’ needs and individualized execution of 
treatment programs consistent with the needs. The term is now used to 
designate the entire process by which prisons attempt to attain the objective 
of reformation through individualized treatment. This process is said to 
consist of four separate but co-ordinated procedures. 

First, the prisoner’s case history is taken and his personality studied. This 
is sometimes performed by a staff of professionally trained workers such 
as psychologists, social workers, sociologists, and psychiatrists. Each of 
these workers can make contributions which grow out of the background 
of knowledge of the discipline represented. The contribution of the sociologist 
is different from that of the social worker, as is the contribution of the 
psychologist different from that of the psychiatrist. This diagnostic procedure 
ideally involves “the use of every available technique, such as social investi- 
gations; medical, psychiatric, and psychological examinations; and educa- 
tional, vocational, religious, and recreational studies.’”* 

Second, the information regarding the prisoner is presented to a classifi- 
cation committee. This committee decides upon a program of individualized 
treatment and training based upon the diagnosis. Sometimes the classification 
committee is made up of only the professionally trained staff, but ordinarily 
it also includes the warden or superintendent, the deputy warden or wardens, 
the superintendent of industry, the educational director, and the chaplain. 
Generally, the warden is chairman of a committee consisting of represen- 
tatives of all administrative departments. The committee assigns the inmate 
to a designated type of custody—usually minimum, medium, or maximum 
—to a certain kind of cell or living quarters, to a job, to health services, 
to educational classes, to recreations, and to other activities and services. 
The inmate usually appears before the committee within sixty days after his 
arrival from court. 

4 Paradoxically, treatment programs were introduced before diagnosis. Such programs 
were at first administered on a “shot gun” basis to all criminals or to all criminals of a 
certain class, such as an age group. Then as it became obvious, in the 1920's, that effective 
treatment was not possible without knowledge of the persons being treated, diagnostic 
facilities were set up. See Frank Loveland, “Classification in the Prison System,” in Paul 
z: vane Editor, Contemporary Correction (New York: McGraw-Hill, 1951), pp. 
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The third step is application of the treatment policies. The classification 
committee has the responsibility of seeing that its recommendations are 
carried out. The diagnostic analysis of the inmate and his background is 
utilized not only as a basis for a decision as to how he should be treated but 
also as a basis for his actual treatment. 

Finally, the treatment program is kept current with the inmate’s changing 
needs and with new analyses, based on any information not available at the 
time of the initial classification committee meeting, of the inmate’s case. 
This procedure is known as “reclassification,” and it is carried out by the 
classification committee. Presumably, it guarantees that there will be no 
“dead end” placements nor “forgotten men ” in the prison.’ The reclassifica- 
tion procedure continues from the time of the first classification until the 
inmate is released. Consequently the diagnostic report, generally called an 
“admission summary,” the initial classification report, and the reclassification 
reports presumably comprise a complete pre-institutional and institutional 
history of the individual. 

The classification system and, consequently, the treatment program can, 
and does, bréak down at any point in the process. Obviously the entire 
process depends to a large extent upon the original diagnosis. Yet it is 
axiomatic that most prisons have insufficient professional (diagnostic) per- 
sonnel. In the spring of 1954, only 29 full-time psychiatrists were employed 
to aid in diagnosing and treating all inmates in state prisons and reformatories 
for adults. Twelve of these men were located in California, seven in New 
York. Eighteen states had no psychiatric services at all, and only nine had 
the services of a full-time psychiatrist." Similarly, in 1957 only 67 full-time 
psychologists were employed to work with about 162,000 inmates in the 
United States.” Schnur calculates that inmates who take more than one hour 
and twenty minutes of service from the whole classification, training, and 
treatment staff (including institutional parole officers, chaplains, sociologists, 
social workers, psychologists, psychiatrists, and teachers) in one month are 
taking more than their fair share. 

Even when diagnostic personnel are present, diagnoses accurate enough 
for treatment planning might not be made. At the Diagnostic Depot attached 
to the Illinois State Penitentiary at Joliet in 1949, for example, the inmates 
were available for diagnostic interviews only for about two hours in the 
morning and two hours in the afternoon, the remainder of the time being 
given over to routine prison activities such as “count,” “yard,” “bath,” 
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“barber,” and meals. Consequently, much of the case history information 
was collected in the allotted periods by inmate clerks. The diagnostic inter- 
views themselves were only five to fifteen minutes in duration, and on the 
basis of them an appraisal was made of the inmate’s home life, community 
life, etiology of his criminality, and his story of the offense. Also the inter- 
viewer made a prognosis as to the probabilities for reformation of the 
offender, classified him as to personality type, decided whether the inmate 
was improvable, unimprovable, or somewhere in between, and did many 
other things. 

Even if the diagnoses are accurate, the treatment planning for the inmates 
might not be based on them. In some institutions the classification com- 
mittee never meets, or meets only rarely, and the decisions regarding pro- 
gram planning are made by one person. In the Joliet system described above, 
this person was the sociologist. In other institutions the classification com- 
mittee meets regularly, but bases its decisions not on treatment considerations 
but on custodial and punitive considerations. That is, rather than reading 
diagnostic reports for evidence of inmates’ individual needs for specific 
kinds of treatment, these committees read them for evidence of the kinds of 
precautions which must be taken to insure incapacitation and just punish- 
ment. Probably, in the average institution in which classification has de- 
veloped, the classification committee bases its decisions on considerations 
of custody, convenience, discipline, and treatment, in that order. Thus, it 
may be decided that a particular inmate must be handled as a maximum 
security risk, and if, for example, psychiatric services are not available to 
maximum-risk prisoners, then that decision will mean that psychiatric help 
will not be available to the inmate in question, no matter what his treatment 
needs. Stated in another way, it may be observed that for maximum effect 
on his rehabilitation a prisoner should work on the prison farm, but if he 
is not considered a minimum-security risk he cannot be assigned to the 
farm. When a warden who knows that he will lose his job if escapes occur 
is the chairman of the classification committee, security against escape 
takes precedence over everything else. The warden or the deputy warden 
in charge of custody can, in effect, veto the recommendations of the 
professional staff or the deputy warden in charge of care and treatment. 
In this way many institutions which appear to both treat and punish 
prisoners have solved the conflict by informally abandoning the treatment 
program. 

Also, classification committees may operate merely as assignment boards, 
in which case the requirements of the institution rather than the needs of 
the prisoners determine the program which is recommended. An inmate 
who needs vocational training may be assigned to kitchen duties because 
“someone has to do the maintenance work.” At the United States 
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Penitentiary at Terre Haute, Indiana, in 1951, the deputy warden in charge of 
custody always brought to the classification committee meetings a list of the 
institutional jobs which were “open,” and inmates were only rarely given 
an assignment not on that list. Many institutions have established industries 
which require a certain quota of men for operation, and it sometimes appears 
that the task of the classification committee is that of keeping the industries 
going, regardless of whether assignment of an inmate to the industry will 
aid in his rehabilitation. In the autumn, incoming inmates will be assigned 
to the cannery because “if we don’t get someone in the cannery the tomatoes 
will spoil.” Ordinarily when convenience is the criterion used for assignment 
a compromise is made in regard to the treatment objective. The inmate 
may be required to devote mornings to labor which everyone recognizes 
as having no rehabilitative value, but he is given the option of participating 
in a rehabilitative program during the afternoons. Or he may be assigned 
to the cannery in the autumn, to the nursery in the summer, and to a re- 
habilitative program in the winter, Again, he may be given a full-time assign- 
ment as a janitor, with the recommendation that he enroll in educational 
classes in the ovenings. 

It is at the third step in the process that classification work has most 
frequently broken down in the past and still, perhaps to a lesser extent, 
breaks down today. When the classification committee does not include 
custodial personnel, such as the warden or his deputy, the recommendations 
of that committee are likely to be ignored. In such instances the classification 
committee is merely diagnostic and advisory; it is an addition to the insti- 
tutional program but not an integral part of it.1° Sometimes detailed reports 
on inmates’ needs for particular kinds of treatment are never read by the 
personnel who are expected to administer the appropriate programs. Some- 
times the recommendations are impractical because the institution does 
not have the facilities for carrying out the recommendations; sometimes 
the recommendations are considered to be impractical by custodial personnel 
because they conflict with custodial and punitive programs."* In such a 
system the assignment to workshops, to cell blocks or to educational grades 
and treatment programs is made by a correctional officer whose chief criteria 
for assignment are, again, custody, convenience, and discipline. Even when 
both professional and custodial personnel are involved in program planning 
there is no guarantee that the committee’s recommendations will be carried 
out. Treatment recommendations which are not vetoed in the committee 


10 Frank Loveland, op. cit. The Illinois prison system is organized in this way. See 
The University of Chicago Conference on Probation, Prisons, and Parole, Report of 
the Committee on Prisons, June, 1949, p. 4 (mimeographed). 

11 Cf. R. L. Jenkins, “Treatment in an Institution,” American Journal of Orthopsychiatry, 
11; 85-91, January, 1941. 
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might be in conflict with recommendations based on custody and convenience, 
in which case the latter recommendations are most likely to be acted upon. 
Also, prisoners may be removed from treatment programs as a form of 
punishment, or they may be permitted to enroll in educational or vocational 
programs as a reward for “good behavior” with reference to the punitive 
aspects of imprisonment. Similarly, participation in treatment programs may 
be interpreted by individual guards as a form of malingering. 

Even the professional staff may be extremely negligent in carrying out its 
own recommendations for treatment. It is apparent, for example, that staff 
members who are so occupied with report writing and meetings that they are 
unable to perform their diagnostic duties also will be too busy to perform 
their duties as administrators of the recommended programs. The treatment 
programs then become meaningless and superficial. Powelson and Bendix 
report, as an illustration of a somewhat similar point, the case of a prison 
psychiatrist who openly boasted that he could hold fifty “therapy” inter- 
views during a working day. Similarly, in one institution when inmates are 
selected for group therapy, the custodial officer in charge will give the order 
that all violators of a certain section of the penal code, who are between the 
ages of twenty and forty, and who are non-veterans, are to appear for group 
therapy at a given hour.” In 1954, the psychiatrists in only fifteen states 
could find time to engage in individual therapy, usually on a very limited 
basis.!* Even prison educational and medical programs are often inefficiently 
administered. The existence of such conditions again illustrates one system 
for informally abandoning prison programs which are conducive to effective 
treatment while maintaining in the formal organization of the institution the 
ideology that the prison should both punish and treat. 

The final step in the classification process, reclassification, also is a point 
at which the entire system frequently breaks down. When periodic reclassi- 
fication is required, the,classification committee sometimes merely examines 
the inmate’s record for evidence of infraction of custodial rules, or simply 
“rubber stamps” his existing program. When reclassification is not required 
at periodic intervals the inmate is likely to see the classification committee 
only at the time of his initial classification and at the time of his pre-parole 
consideration. If the inmate has a desire for reclassification he usually can 
apply to the committee, but his request can be denied on the ground that his 
work record is poor, or on the ground that he has violated custodial rules, 
or on the ground that it would not be convenient for the institution if his 
assignment were changed, as well as on the ground that the desired program, 
in the opinion of the committee, would be useless to the inmate. Frequently 


12 Cf. Harvey Powelson and Reinhard Bendix, ‘Psychiatry in Prison,” Psychiatry, 
14: 73-86, February, 1951. 
12 United Prison Association of Massachusetts, op. Cit., P- 6. 
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it is difficult to determine just which grounds are used for reclassification, 
just as it is difficult to determine the grounds for the original classification. 
Probably the order of precedence is, again, custody, convenience, discipline, 
and treatment. Application by an inmate for reclassification so that he 
can participate in a specific treatment program might be interpreted as an 
attempt to avoid punishment. An inmate with an escape record only very 
rarely is assigned to a program which would necessitate reclassifying him as 
a minimum security risk, no matter what his needs in respect to treatment. 
One prisoner who was working as a saw-filer applied for an assignment in 
vocational drafting, but this application for reclassification was denied by 
the committee, at the simple request of a custodial officer, “because saw- 
filers are hard to find.”"* When such practices are present, reclassification 
certainly does not guarantee that there will be no “dead end” placements 
nor “forgotten men” in the prison. 

The reception center is the most recent development in the field of classi- 
fication. The principle difference between classification systems which use 
reception centers and those which do not is that in the former the inmates 
are sent to specialized institutions on the recommendation of professional 
workers. All inmates in the state are committed to the reception center and, 
after a period of about sixty days during which the diagnostic studies are 
made, the reception center staff assigns them to appropriate institutions 
where classification committees take over. The general notion on which 
such reception center systems are based is that the two most important ob- 
jectives of imprisonment are reformation and incapacitation. Those prisoners 
who are most likely to reform and who are least dangerous or desperate, 
no matter what their offenses or sentences, are to be housed in minimum 
security prisons, where the program is largely one of treatment. The inmates 
who are less likely to respond to treatment and who are somewhat more 
dangerous are to be kept in secure institutions, where they are subject to 
the usual classification procedures. But those inmates who do not respond 
to treatment and who are most desperate and dangerous are to be confined, 
for the protection of society, in a bastille-type prison. The latter would be 
primarily a custodial institution, organized for incapacitation rather than 
for retribution or deterrence, and it would only to a slight extent endeavor 
to provide facilities and staff for treatment. 

Illinois established such a reception center system in 1933. From the 
Diagnostic Depot at Joliet an inmate may be sent to Pontiac, which is for 
young, improvable offenders; to Stateville, which is for older improvable 
offenders; to Joliet, which is for unimportant offenders; or to Menard, 
which receives psychotic prisoners. At Stateville and Joliet, however, there 
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are no special classification committees. Michigan’s system, established in 
1937, is similar, except that all prisoners are committed to the Southern 
Michigan Prison at Jackson, from which about one-third are transferred to 
one of three other institutions, where there are local classification com- 
mittees.!° Pennsylvania and New Jersey use similar procedures. The reception 
center program has been developed most fully in New York and in California. 
In the latter state there are two “guidance centers,” one in the northern 
and one in the southern part of the state, each of which sends prisoners 
to any of the state’s five prisons for adults. In addition to diagnosis, the 
guidance center staff conducts an admission-orientation program, a counsel- 
ing program, and a group-therapy program. In general, the treatment 
program is actually initiated at these institutions. 

There is evidence that the reception center system is subject to the same 
conflicts as is the classification system within a single institution. Barnes 
and Teeters have pointed out that offenders who are obviously reformable 
are likely to be sent to minimum-security prison farms not because they 
need farming in their plan of treatment but because they are “minimum-risk” 
inmates. For example, in Pennsylvania a young man for whom printing 
might constitute effective trade training but who is a good custodial risk 
must be sent to the minimum-security prison, where he cannot learn printing, 
rather than to the maximum-security institution, where there is a well- 
equipped print shop.”* In Illinois, youthful offenders, no matter what their 
degree of “improvability,” are likely to be sent to Pontiac, and older men 
usually go to Joliet; consequently the system amounts to little more than 
could be effected by direct assignment by the courts on the basis of age 
alone. According to Powelson and Bendix, in California when an inmate 
moves from the guidance center to San Quentin, after his classification on 
the basis of his case record and test results, he is classified in accordance with 
the custodial officers’ étimates of him as a security risk: 


estimate of the prisoner as a security risk. The three degrees of security risk—minimum, 
medium, and maximum—are only remotely related to these earlier findings. They also 
have little to do with any objective standard which might enable one to distinguish between 
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prisoners of different degrees of security risk. The custodial classification seems to be based 
rather on the conventional middle-class evaluation of different crimes. Crimes involving 
violence, sexual or other, are rated as maximum security risks, despite the fact that.mur- 
derers and sex offenders have the best parole records. Similarly, former escapees from 
reform schools never get less than a medium security classification, presumably on the 
ground that once an escapee, always an escapee. Yet, the individual case might well warrant 
less severe treatment. 

To classify prisoners as Custody does, involves a theory of criminality for which there 
is no evidence. The theory holds that those who have committed crimes most severely 
punished in our society are most likely to repeat them and are, therefore, least likely to 
benefit from the program of the Care and Treatment Division. The facts point to the 
opposite conclusion. . . . The seriousness of a person’s crime or the length of his sentence 
is not a measure of his chances of rehabilitation. This chance can only be judged on the 
basis of careful examination of the individual case. The custodial classification, in terms of 
security risk, is therefore unrelated to the program of correction.’” 


It is clear that under the present system of organization the treatment 
objective of imprisonment cannot be attained without some degree of conflict 
with the efforts to achieve the incapacitation, deterrence, and retribution 
objectives. Classification, which has become synonymous with individualized 
treatment, requires extensive compromise with “custody,” sometimes to a 
degree which makes classification ineffectual. The nature and extent of the 
compromise in specific institutions depends upon the attitudes of the person- 
nel involved and, indirectly, on the attitudes toward crime of the social 
group which employs the personnel, ascribes their duties, and provides 
them with equipment. Public response limits prison officials’ attempts to 
establish treatment programs and the success of attempted programs. The 
existence of an effective treatment program is not easily discernible to casual 
prison visitors and is far more difficult for an administrator to demonstrate 
than is the readily observable fact of a clean, well-maintained and well- 
ordered physical plant, equipment, and prison routine. The administrator, 
then, emphasizes that which is observable and, consequently, rewarding. 
Also, from the standpoint of prison administrators, one escape or riot 
could cancel the opportunity to do any treatment work with inmates, since 
successful treatment is not newsworthy while an escape or riot dramatically 
focuses public attention on the prison. Consequently, treatment programs 
must be cautiously attempted only within the framework of custody. Gener- 
ally, when a society sends to an institution only persons whose behavior is 
punishable by law, it is to be expected that those persons will be punished 
while in the institution, even if such punishment interferes with treatment 


programs. 
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yọ DISCIPLINE AND CONTROL.!8 Prison discipline means, conventionally, 
the regulation or attempt at regulation of the details of prisoners’ lives by 
means of punishment for infraction of rules. In any prison, some minimum 
of “organization” is necessary in order to provide a division of labor for the 
staff and for inmates, a schedule of work and meals, a satisfactory relation- 
ship with the outside community, and similar arrangements. Employee and 
inmate work schedules ordinarily must be closely co-ordinated, meals for 
inmates must be served and eaten at scheduled times, baths and haircuts 
must be taken at an assigned period rather than at will, and almost all 
activities involving choice must be rationed. Although different physical 
plants and budgets alter the degree of precision needed, the perceived 
necessity for dominating inmates makes essential a degree of scheduling 
and co-ordinating which is higher than the degree ordinarily experienced 
in democratic societies. 

Nevertheless, probably no topic of conversation is as popular, general, or 
unsettled among prison workers as discussion of the degree and kind of 
“organization” which is best for institutional operation and for rehabilitation 
of inmates. Almost all relations between staff members, between staff and 
inmates, and even between inmates are colored by the positions which are 
taken, in conversation and in action, on this subject. These positions are 
based on a variety of conceptions of the “proper” relationships between 
security measures and rehabilitation measures. There are many ramifications, 
however, for such conceptions when generalized are notions about the proper 
balance between responsibility to the group (organization) on the one hand, 
and individual freedom on the other. Among prison workers, variation in 
this respect appears in reference to many aspects of the total program. For 
example, there are wide differences in evaluations of various “creative 
activities,” such as art, music, hobbycraft, and even school work. One 
opinion is that such behavior is psychologically therapeutic—it enables the 
inmate to express himself (minimal restriction) or it enables him to escape 
momentarily from the formal organization of prison life. From another 
viewpoint, however, such activities are considered frivolous “wasting time,” 
as a means of escaping work tasks that need to be accomplished, or as 
opportunities for inmates to “blow off steam” so that they will more readily 
accept the organization in which they live. 

More significantly, contradictory notions about the proper degree of 
organization are illustrated by alternative positions taken in reference to 
inmate discipline. Everyone connected with prisons, including inmates, 
agrees that there must be “discipline” among the inmates and among staff 
members. There are wide variations, however, in the meanings of the term 
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and, thus, in the opinions about the degree to which “organization” is vital 
to institutional functioning and to rehabilitation. 

The American Prison Association’s official statement on discipline is 
couched in language which identifies, but by no means solves, the problem. 
“Prison discipline,” the committee says, is concerned with “the reasonable 
regulation of everyday institutional life so that the institution will be an 
orderly, self-respecting community.” The aim of discipline, so far as the 
individual inmate is concerned, is “self-reliance, self-control, self-respect, 
self-discipline: not merely the ability to conform to institutional rules and 
regulations, but the ability and desire to conform to accepted standards for 
individual and community life in free society.””!* 

The principal difficulty here is with the word “reasonable.” Three basic 
questions arise: (1) Shall the regulation be reasonable only in the way that 
the requirement that guards be to work on time and work an eight-hour day 
is reasonable? (2) Or shall it reasonably attempt to control almost all the 
details of the prisoner’s life by means of punishment for rule infractions ? 
(3) Can “self-reliance,” “self-control,” and “the desire to conform to ac- 
cepted standards,” actually be induced by either reasonable regu'ation of the 
kinds implied in the first two questions, or can it be induced only by non- 
punitive “treatment” ? These are questions on which prison personnel are 
in disagreement and which many prison workers have not satisfactorily 
resolved even for themselves. 

But prison personnel are not alone in their dilemma about prison “ organi- 
zation” or the desirable degree of restrictive “discipline.” In their attempts 
to arrive at a solution regarding the degree to which inmate actions should 
be regulated (and, therefore, the degree to which regulation is valuable), 
prison personnel are participating in an unsettled theoretical controversy 
about the relationship between personality and the “organization” of social 
relationships. As Stanton and Schwartz have pointed out, there are social 
scientists at one extreme who think of the “organization” of social interaction 
and “personality” as two facets of the same thing.*® The person is viewed as 
a product of the kinds of social relationships and values in which he partici- 
pates ; he obtains his satisfactions and, in fact, his essence from participation 
in the rituals, schedules, customs, rules, and regulations of various sorts 
which surround him. Moreover, the person (personality) is not separable 
from the social relationships in which he lives. He behaves according to the 
rules (which sometimes are contradictory) of the large organization (society) 
in which he participates; he cannot behave any other way. On the other 
hand, social scientists at the opposite pole think of the individual as essentially 
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autonomous, and they view his relationships with the rules and regulations 
of society and other organizations as submission rather than participation. 
“Personality” is an outgrowth of the effect that the “restrictions” necessary 
to organization have on an individual’s expression of his own pristine needs. 
These social scientists emphasize “individual self-determination” and attempt 
to make a distinction between the “real” or “natural” part of the person 
and the “spurious,” “artificial,” or “consensual” part. The former is viewed 
as primary, free, and spontaneous; the latter (obtained from the social 
relationships making up society) is formal, secondary, and restrictive. In 
discussing prison organization, these men are likely to emphasize rigidity, 
cruelty, unresponsiveness, and sadism, without recognizing the usefulness 
of the organization to the broader society or to the inmates. 

Certainly the two theories of the relationship between personality and 
culture are more complex than this simple statement implies, and probably 
no social scientist maintains one or the other of them explicitly and with no 
qualifications. But these ideas, in form even more garbled and unqualified 
than they have been stated here, have made their way into the policies of 
prisons. They have come into the prison precisely because members of our 
society subscribe to both of them. The prison is assigned punitive functions 
because of concern for the criminal’s disruption of the ongoing organization 
which is society. But at the same time the prison is asked to reform criminals 
by means which are consistent with the theory that the prison’s rules and 
regulations are harsh, restrictive, and punitive. While groups external to the 
piison demand that it perform treatment functions, other groups, or perhaps 
the same group at a different time, demand that the institution be restrictive 
and, hence, punitive. 

When a prisoner breaks the rules of some prisons, punishment follows as 
a matter of course. Reports of infractions ordinarily are given to a senior 
custodial officer or to a&subcommittee of the classification committee. A 
hearing is held and the inmate is allowed to state his case and, if the offense 
is a serious one, to call witnesses. The guard reporting the infraction also 
makes a statement to the disciplinary officer or committee. If the inmate is 
found guilty he is punished. In the earlier days, punishment practically always 
meant some form of bodily suffering. At present punishment more fre- 
quently consists of loss of privileges, such as moving pictures, athletic con- 
tests, radio earphones, visiting and correspondence, and educational classes, 
Also, the “good-time” which has been credited to the inmate for early 
release frequently is revoked, and solitary confinement is used in serious 
cases. But such practices as confinement in cramped sweat boxes, exposure 
to extreme heat or cold, standing on a line or in a circle for hours, spraying 
with a firehose, and stringing up by the wrists are occasionally used, even 
today. 
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This system for administration of discipline corresponds roughly to the 
general system of policing, arresting, trying, convicting, and punishing crimi- 
nals, There are two great differences between the contemporary legal system 
and current prison disciplinary systems. First, in prison the inmate is ex- 
pected to obey not only all laws, but a host of additional rules. Many of 
these rules and regulations stem from the mere fact that a large number of 
people must live together within rather narrow quarters, but others are 
designed to aid the prison attain its punitive objectives. Other rules are very 
general in nature, such as: “Inmates are expected at all times and in all 
parts of the institution to conduct themselves in an orderly manner and to 
respect the rights of others.” Much behavior. which is routine and cus- 
tomary in free society—such as cutting across a lawn, running if one is late 
for work, leaving unwanted food on a plate, horseplay, personal untidiness, 
evading work, and oversleeping—is a violation of prison rules, Second, the 
reaction to a violation of a prison rule is almost never one of treatment, 
while in the contemporary legal system there are at least formal provisions 
for treatment in some cases. An inmate who is found guilty by the “court,” 
which is the name inmates usually give to the disciplinary board or officer, 
is almost always punished, even if the punishment is a merereprimand. One 
who has committed a serious infraction of the rules is sent to the “hole,” 
which is the name inmates give to above-ground solitary confinement 
quarters, although such confinement obviously interferes with treatment 
activities. 

Four principal attitudes or conditions enter into maintenance of the 
punitive system of discipline: the ideal of reformation by denial of choice, 
the attitude of dominance, the attitude of retaliation, and the danger of 
escapes: 

(a) The earlier psychology of reformation was based on the assumption 
that a habit formed by compulsion would be retained after the compulsion 
was removed. It was felt that since the prisoner had failed to make the 
proper choices before his entrance into the prison he should be given no 
opportunity to make choices afterward, but that all of his acts should be 
imposed upon him from without. Brockway stated this ideal as follows: 


In order to train criminals for social life they must have a strict régime and learn quick 
and accurate self-adjustment to a uniform requirement, habituation to the yoke of esta- 
lished custom, Exactness of observance is of the greatest importance . . . so that the newly 
formed habit of precision calls up the instinctive impulse to social orderliness quite in- 
dependent of conscious volition.” 
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It is now generally believed that this theory is incorrect, and policies based 
on it have already changed to a great extent. However, contemporary condi- 
tions of imprisonment are such that lack of rather uniform conformity to 
rules by inmates may have adverse effects on any prospect for rehabilitation. 
Compulsion, thus, might be more conducive to rehabilitation than poor 
discipline which gives inmates an opportunity to exploit other inmates and 
also to “beat” the system which society has designed to punish them. An 
inmate who, while in prison, learns that he can use brute strength, lying, 
cheating, and stealing to get what he wants from other inmates certainly 
would not be on the road to rehabilitation. Similarly, poor disciplinary 
control which permits inmates to use fraud and other crimes to obtain goods, 
services and privileges which the prison and society deny them cannot be 
conducive to the rehabilitation of men who have been sentenced to prison 
precisely because they obtained such things in an illegal manner while on 
the outside. Even if we abandon the idea that habits are formed by com- 
pulsion, we need not abandon the notion that criminality should be made 
unattractive to prisoners. Korn and McCorkle have presented the following 
statement, which is quite consistent with the theory of differential association : 


Whatever the personality disturbances or problems of repeated offenders, it may be 
agreed that their social adjustment is most often characterized by exploitation of and 
devious dealings with other people. It therefore becomes the goal of treatment to assist 
them in abandoning these ways of dealing with people—ways that bring them into the 
prison» This process of abandoning old ways and learning new ones involves repeated 
demonstrations of the failure of old ways, and it is indispensable that the treatment situa- 
tion be one in which these ways are made to fail. In other words, the treatment situation 
must be one in which the devious are frustrated and exposed and the exploiters defeated 
in their attempts to exploit.** 


(b) The crime rate ir@prison is likely to be high unless inmate activities 
are carefully policed. Just as saturation of a high delinquency area in a city 
with policemen is considered by many persons to be a desirable way to 
prevent crime, so careful scrutiny and regulation of inmate actions is viewed 
as a necessary and desirable system for preventing prisoners from attacking 
each other and stealing from each other. In a general sense, prison officials 
are hired to dominate convicted criminals. It is not surprising, therefore, 
that some guards attempt to dominate inmates in a specific sense. A man who 
is responsible for keeping inmates inside the walls cannot be expected to 
have the same attitudes toward inmates as a psychologist who has the duty 
of providing the nonjudgmental, relaxed atmosphere necessary for psycho- 
therapy and counselling. To be effective, personnel who are hired to guard 
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must view inmates as dangerous, scheming, conniving men who are in need 
of close surveillance and domination. They cannot only watch and wait, in 
the way traffic policemen sometimes hide behind billboards waiting for viola- 
tions, for this would grant inmates an opportunity to gamble the advantages 
of nonconformity against the disadvantages of possible detection and punish- 
ment. They must minimize potential violations, and one way to do this is to 
maximize the domination of individual inmates. This means that they must 
show their authority, and the making and enforcing of rules and the infliction 
of punishment are methods of showing this authority.** The officer also may 
express this attitude in subtle ways, such as by saying, “Keep your hands 
at your sides,” to prisoners who are not doing so as they walk by, and then 
saying “That’s right, keep your hands at your sides,” to inmates who have 
not even thought of having their hands anywhere else. Inmates are believed 
to have come into the prison because they could not or would not respect 
the rights of others in free society, and domination of their activities is 
considered corrective of these deficiencies in social relationships. 

(c) Prison officers often have an attitude of retaliation toward the pri- 
soners. Restriction of freedom within walls, like the general restriction of 
freedom stemming from “mere incarceration,” is imposed merely because 
it is painful to the recipient. The pain may or may not be viewed as having 
a reformative effect; it is desired as retribution and asa deterrent. Individual 
officers reporting an infraction of the rules often are disappointed or angry 
if the offender is not punished. This attitude tends to perpetuate the system 
of punitive discipline, even when there is a “court” which hears cases of 
alleged infractions. Something like the following takes place. First, the 
persons on the disciplinary board ordinarily are the superior prison officials, 
and, consequently, some guards are eager to report infractions since they 
feel that such reports indicate that they are alert and capable. Next, since 
offenders “‘should get what’s coming to them,” non-punishment of an offen- 
der is apt to be interpreted by the reporting guard as a reprimand for over- 
zealousness in reporting offenses, even if that is not the motive of the “court.” 
Finally, the “court” is apt, then, to use punitive rather than non-punitive 
methods in handling infractions because it feels that employee morale will 
suffer if there is no punishment. 

However, it is not true that officers are free to report all violations to the 
disciplinary court. On the contrary, inmates know that they can “fire” a 
guard from a specific post by forcing him to write numerous conduct reports. 
Court officials who observe that a large number of reports are written on a 
group of inmates when one guard is on duty, and that a small number is 
written on the same group when a second guard is on duty, are likely to 
conclude that the first guard is an agitator who cannot get along with the 
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men. If they fall into the inmates’ trap, the guard may be transferred to a 
wall tower or some other post where contact with inmates is minimal. Even 
in circumstances in which an officer appears to be overenthusiastic and 
“ticket happy,” however, the court must punish the inmates reported. Failure 
to do so in a consistent manner would be to turn administration of the prison 
over to the inmates.?° This, in a sense, is also what occurs when inmates are 
permitted to “‘fire” officers. 

(d) The great danger in prisons, which is perhaps the principal source 
of rigid discipline, is escapes. Security against escape takes precedence over 
everything else, and all policies are limited by considerations of the danger 
of escape. Emphasis on prevention of escapes results from the attempt to 
attain the objective of incapacitation, but it also results from the attempt to 
obtain the retaliatory and deterrence objectives. While some prisoners have 
become so adapted to institutional life that they do not wish to escape, in 
the appropriate circumstances a large number would even attempt to escape 
from a prison which is as delightful as some of the newspapers picture the 
actual prisons. Permitting prisoners to determine their own schedules, rules, 
and routines is, then, likely to be dangerous, for it allows iimates to join 
forces. The fundamental reason for opposition to confinement is the fact of 
confinement, and the most delightful entertainments, recreations, and food 
will not make such a place desirable to most inmates. Even if the methods 
used in an institution are primarily those of individualized treatment, many 
prisoners wili attempt to escape, since not all inmates are convinced that they 
need whatever services the institution has to offer. At the California Institu- 
tion for Men, a “model” minimum-security institution which is part of the 
state’s reception-center system, about 3 percent of the nine thousand inmates 
received between 1941 and 1952 escaped.** At one private institution, 35 
percent of the delinquent boys confined in 1951-1953 ran away; 13 percent 
of the 489 boys confined in 1953 ran away more than once.?” 

While it would be absurd to content that the antagonism between prison 
officials and inmates cannot possibly be eliminated, it appears to be inherent 
in the prison system in a way that unsanitary conditions or poor food are not. 
This does not, however, make it impossible to eliminate brutal disciplinary 
practices which mitigate the effects of treatment programs. But as long as 
prisons are considered the means for attaining punitive as well as treatment 
objectives some aspects of the system of rigid discipline must remain. 

Yọ ADMINISTRATIVE AND CUSTODIAL PERSONNEL. Efficient administration 
of prisons has been generally lacking. When personnel are selected on 

35 See Gresham M. Sykes, “The Corruption of Authority and Rehabilitation,” Social 
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the basis of political patronage, it is very difficult to secure efficiency, even 
in routine matters. A warden who is a political appointee appoints guards 
and administrative personnel who have shown some evidence of loyalty to 
the political party he represents. Often the county or state committee of the 
political party in office submits a list of loyal party workers from which the 
warden must make his appointments. When the party in power changes, the 
warden changes or, at least, there is a general shake-up of the prison per- 
sonnel. Over a period of fifty years, the average tenure of 612 wardens was 
5.2 years. Only 13 percent held their jobs for ten years or more, and 22 
percent were in office one year or less.?* Although about forty percent of the 
states provide for civil service appointments, only about one-fourth of all 
guards in American prisons are carefully selected.*® Civil service examina- 
tions do not necessarily assure appointments on the basis of efficiency, since 
civil service examinations and requirements may be circumvented by making 
“temporary” appointments. Also, examinations for a high position, such as 
warden or deputy warden, may be “rigged,” so that a particular person will 
almost certainly make the best score and, thus, become qualified for the 
position. Ever when examinations are fairly administered they may do little 
more than eliminate the obviously unfit rather than assure the appointments 
of the most capable men. One study in a maximum-security prison indicated 
that the best guards, as judged by rating scales, tended to score only average 
or below average on the civil service examination. Conversely, many of 
the guards who were rated as “poor” had received high scores on the 
examination.*° 

Unqualified men obviously cannot, by reason of sheer indifference or 
ignorance, perform the duties necessary for prevention of waste and for 
efficient, businesslike operation of the institution. Moreover, filling institu- 
tional positions on the basis of political patronage often means that the 
personnel will be corrupt as well as inefficient. $ 

Appointment of unqualified personnel often means, also, that the prison 
cannot attain its reformation objective. It is becoming increasingly apparent 
that the success of treatment programs depends to a large extent upon the 
attitudes of the subordinate staff toward prisoner participation in such 
programs. Guards probably have more opportunities for changing inmates’ 
attitudes than any other class of prison workers, yet they are seldom equipped 
for this exceedingly difficult task. Many released prisoners report that 
even under the present system the influence of a guard was the most im- 
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portant factor in their reformation. Studies of inmates who were leaving 
the Federal Reformatory at Chillicothe and the Ohio Penitentiary indicated 
that guards and industrial workers had more impact on the inmates than 
did the professional treatment specialists.’ However, 77 percent of the 
inmates engaged in a special counselling program chose their counsellors as 
the person who helped them most; 4 percent chose correctional officers. 
Twenty-one percent of a control group chose correctional officers and 45 
percent chose vocational instructors or job supervisors.®* A prison worker 
has reported : 


When we talk with alumni from the correctional institutions which boast the finest 
diagnostic and treatment facilities, we find that the persons who exerted the greatest 
influence on the thinking of these boys were not from professional groups. The man who 
fired the boiler, the institutional baker, or a certain officer influenced the thinking of many 
more boys than did the sociologist or psychologist.” 


It is probable, however, that the number of inmates unfavorably influenced 
by guards is at least as high as the number favorably influenced. 

Generally speaking, the status of custodial officers is undergoing a change. 
In many states, they are called “correctional officers,” rather than “ guards,” 
in keeping with their new responsibilities. In some institutions, programs for 
technical training of guards are being developed. Some authorities believe 
that such programs are likely to result in a closer integration of the punitive 
and treatment activities.** It takes some time for treatment workers and 
custodial workers to come to an understanding of each other and to develop 
co-ordinated programs through systems of compromise.** Pre-service and 
in-service training for guards, no doubt could accomplish a great deal in this 
respect. But the current in-service training programs for guards do not 
ordinarily accomplish the purpose of promoting an appreciation of the 
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attempts to treat inmates, although they do orient the guards to particular 
jobs.** 

It must be emphasized, however, that even if institutions secure well- 
trained personnel, the overload of work and the social structure of the in- 
stitution generally restrict attempts to develop adequate treatment programs, 
Occasionally, as in Massachusetts, New Jersey, New York, California, 
Wisconsin, and the federal prison system, capable leaders have been able to 
secure appointments on the basis of efficiency and ability, but institutions in 
these states have not been shown to be outstanding successes as rehabilitation 
agencies. 

Prisons differ significantly from other organizations because their per- 
sonnel hierarchies are organized down to the lowest level for the administra- 
tion of the daily activities of men.*? In a factory, for example, there are 
hierarchies of management personnel and of the workers. By way of contrast, 
the guard, who is the lowest-level worker in a prison, is both a worker and 
a manager. He is managed in a system of regulations and controls from 
above, but he also manages, in a corresponding system of regulations, the 
inmates who are in his charge. He is a low-status worker in interaction with 
administrators, but a higher-status foreman or officer in interaction with 
inmates. He has no exact counterpart in the business and industrial world. 
The closest analogy is the overseer of a crew of slaves who are viewed as 
being “outside” the organization designed to utilize their labor. Even here, 
however, the analogy is fallacious except as it refers to the guards who serve 
as foremen of inmate industrial or maintenance crews. Most guards do not 
“use” inmates productively any more than they, in their roles as guards, are 
used productively by prison wardens. They manage and are managed in an 
organization where management is an end, not a means. This fact makes the 
guard’s job an extraordinarily difficult one. Unlike popular stereotypes which 
picture the guard as either a brutal sadist with a club or as a robot standing 
on a wall with a rifle, guards are managers of men. They are responsible 
for keeping convicted criminals quiet and secure and for supervising groups 
of men who have no loyalty to the prison. Yet they do not have the help 
of ordinary “incentives” such as wages, promotions, threat of discharge, or 
even force. 

The emphasis upon humanitarianism and treatment in modern prisons 
has effectively deprived guards of many means of control. At a minimum, 
custodial practices must be “humane.” Thus, inmates cannot be kept docile 
by severe punishments or severe deprivations; neither can a large number 
be kept in solitary confinement. Guards control prisoners who must be 
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handled humanely and permitted to work together and in other ways consort 
with each other. Guards maintain discipline, but they must do this by 
means which do not arouse antagonism, hostility, and unco-operativeness in 
inmate populations. When treatment is stressed, the guards’ job is even 
more difficult. They must preserve some measure of order and discipline, 
since this is essential to the prison’s custodial goal, but they also must con- 
tribute to accomplishment of the treatment goal. Generally speaking, it is 
believed that for effective treatment guards must relax in custodial and 
disciplinary matters, to take the personality needs of each inmate into 
account, and to individualize the handling of inmates accordingly. These 
practices are viewed either as constituting treatment itself or as a means of 
assisting (or at least not hindering) the treatment practices of professional 
personnel such as social workers and psychologists. 

The introduction of humanitarianism and treatment in prisons has, there- 
fore, had as one of its effects the introduction of conflicting directives for 
guards. They are expected to enforce rules and maintain discipline, but at the 
same time they are to minimize friction among inmates and between inmates 
and staff. They are to contribute to inmate rehabilitation by relaxing, being 
nondirective, and showing concern for inmate personality problems, but they 
also are expected to maintain order, keep inmates busy at maintenance, 
housekeeping, and production tasks, administer justice, and see that escapes 
do not occur. These conflicting directives make it almost impossible for the 
guard to do anything which will be judged to be correct by his superiors. If 
guards attempt to get strict conformity to institutional rules, they risk being 
accused of antagonizing inmates. Rules must be enforced, but the enforce- 
ment must not be so rigid and arbitrary that the inmates are stimulated to 
riot or rebel. If they attempt to use common sense and “discretion” in 
attempting to get conformity to rules, then they risk being accused of not being 
alert to potential danger or ever of corruption. If they enforce discipline 
and insist on inmate orderliness, they risk undesirable diagnosis as “rigid,” 
“punitive,” or “neurotic,” for such enforcement theoretically interferes with 
individualized treatment. But if they relax to a degree that institutional 
security and organization seems to be threatened, then they risk undesirable 
diagnosis as lazy or unmotivated. 

> THE SUCCESS AND FAILURE OF IMPRISONMENT. As a means of incapaci- 
tation, imprisonment has a relatively high degree of efficiency. Very few 
crimes against society are committed by prisoners during the period of 
incarceration. Though cases have been reported of prisoners coining and 
issuing counterfeit money and of practicing confidence games, these are so 
few that they are negligible. The crimes of prisoners are committed principally 
against prison guards and other officers, against prison property, and against 
other prisoners. Such crimes with prison communities are very frequent. The 
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prison guard has an extremely hazardous occupation. Prison property is 
seldom safe from theft. Prisoners frequently commit crimes against each 
other in the form of theft, assault, and murder. Perverted sex practices and 
the use of narcotic drugs flourish in many prisons and exist to some extent 
in most prisons. Intramural crimes, as well as extramural crimes, vary in 
frequency in different prisons and are affected by the prison policies. Prob- 
ably the strict isolation of the original Pennsylvania system was more effective 
than any other prison policy in incapacitating prisoners. This does not justify 
a conclusion that the Pennsylvania system is in general most efficient, for 
other values must be considered. 

The success of the prison in deterring the general public from crime is 
probably much less than its success in incapacitating criminals. It certainly 
has some deterrent effect, but it is difficult to compare the deterrent effects 
of different prison policies or to isolate the effect of any prison policy from 
the effect of the whole process of arrest and conviction. Perhaps the deterrent 
effect of imprisonment increases slightly with the horrors of prison life, 
though this is likely to be off-set by the difficulty of securing convictions if 
the public feels that the horrors of imprisonment are greater than the horrors 
of the crimes. Perhaps the fact of incarceration, regardless of conditions 
within prisons, is the most important factor in deterrence. In New Jersey it 
has been found that the parole violation rate among reformatory inmates is 
lower when the average length of stay is under two years than when the 
average length of stay is from 32 to 35 months.** 

The success of imprisonment as a means of reformation is very slight, 
although this, also, is difficult to determine accurately. It actually is not 
known whether recidivism is decreased by prisons in which individualized 
treatment methods have developed. The statistics on this point are inade- 
quate, but they indicate that the methods thus far developed have not been 
attended by very significant changes in recidivism, In 1958, 66.6 percent 
of the persons committed to state or federal prisons and reformatories had 
previous records of commitments to penal or reformatory institutions, and 
this record is certainly incomplete. Of the boys discharged from English 
reformatories in 1938-1944, about half were reconvicted at least once within 
five years.*® Glueck found that 63.7 percent of 510 young men released 
consecutively from the Massachusetts State Reformatory committed serious 
offenses either during the parole period or a five-year post-parole period, 
that an additional 20.8 percent committed minor offenses either in the parole 
or post-parole period, and that only 15.5 percent had no record of serious or 
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minor offenses subsequent to release.*° This perhaps exaggerates somewhat 
the number of serious crimes as ordinarily understood, especially because 
among the serious post-parole crimes are included “escape or rescue, fugitive 
from justice, desertion or dishonorable discharge from the army and navy, 
and serious automobile offenses” and these constitute 23 percent of the 
serious post-parole crimes. Larceny, burglary, and robbery constitute 80 
percent of the offenses for which offenders were committed to the reformatory 
and only 60 percent of the serious post-parole offenses. Another study also 
indicates that the crimes ordinarily considered “ serious” are decreased by 
imprisonment and parole. Of 3,424 Pennsylvania parolees who violated 
parole by committing new crimes in 1946-1956, 2,265 had originally com- 
mitted robbery, rape, burglary, or homicide; but these crimes were repeated 
by only 1,626 of the parolees, a decrease of 28.2 percent. Of the 1,626 offenses, 
45 percent were committed by men originally convicted of some other 
crime.*? The high failure rate should not be regarded as the responsibility 
of the last institution which dealt with these offenders. No institution, 
receiving the failures of the rest of society, should be expected to reform 
a very large proportion of them. Also, the reformatory cannot properly be 
given the credit for those who do reform after imprisonment.‘* There is a 
tendency to believe prison is a success if it does not make offenders worse. 

Persistence in crime and desistence from crime are affected by other 
conditions than the institutional policies. In 1933, 300 boys from Chicago 
who had been in confinement in the Illinois Schoo] for Boys during 1925- 
1930 were located as follows: 187 in prisons and reformatories, eight shot 
and killed, two electrocuted for murder, one died with a criminal record, 18 
on probation, one a fugitive from justice, 12 in hospitals for the mentally 
defective, four in the army, 18 good citizens with no subsequent criminality, 
and 47 whereabouts unknown; only 6 percent were known to have a good 
record after confinement in the institution. On the other hand, of the boys 
confined in the same institution who came from rural counties about half 
were reported to be successful subsequently. The whole situation enters into 
the success or failure of those who have been imprisoned. A more recent 
follow-up study of persons committed to the state institutions from one 
Illinois county revealed a large proportion of “successes.” Of 69 boys sent 
to St. Charles, three were still at the school and two were in the armed 
forces overseas. Of the remainder, 38 showed no misbehavior, twelve were 
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serious crime problems or vagrancy repeaters, thirteen had been arrested 
for traffic or minor alcohol offenses, and one was adjudged feeble-minded. 
Of 38 girls committed, one had died and six were adjudged feeble-minded. 
Of the remaining 31, only three were failures.‘ Gottfredson has shown that 
when certain noninstitutional factors known to be associated with parole 
success are held constant, differences in the recidivism rates of men released 
from different prisons tend to disappear. In other words, the eight California 
prisons studied—ranging from maximum- to minimum-security, and with 
different programs—performed equally well with respect to the success 
criterion used, considering the kinds of risks assigned to them.** 

Fundamental and relatively inherent difficulties accompany imprison- 
ment, as has been shown. The prison must necessarily have a low degree of 
efficiency in reformation. Certain leaders have become convinced that im- 
prisonment as a principal method for dealing with criminals should be 
regarded as undesirable and other methods substituted for it as rapidly as 
possible. To some extent, we have begun to carry out these recommendations. 
The general tendency in the last generation has been to substitute probation 
for imprisonment; in many states at the present time probation is used 
for more offenders than is imprisonment, although fifty years ago the ratio 
could not have been more than one to ten. Nevertheless, the idea that 
dangerous criminals should be imprisoned has become deeply rooted in 
the last two centuries, and imprisonment will be with us for some time 
to come. What is needed is rehabilitation theory and practice which explicitly 
face the fact that’in our present society prisons must, by definition, be 
abnormally restrictive and, thus, punitive. 
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Chapter Twenty-Four 


The Prison Community 


A: WAS POINTED out in Chapter Sixteen, the policy of individualized 
treatment developed as a reaction to the eighteenth-century attempts to 
impose uniform penalties on criminals. Members of the positive school 
argued that uniform punishments for all criminals could be no more effective 
than a policy calling for uniform handling of all medical patients, and the 
alternative eventually proposed was the system of individualized treatment. 
In the early period under this system, little or no attention was paid to the 
offender’s relations with groups, presumably on the assumption that personal- 
ity and behavior disorders have little to do with groups and can, consequently, 
be treated in a clinic just as tuberculosis can be treated in a clinic. Gradually, 
the treatment methods based on this “clinical principle” have been supple- 
mented by methods based on the “ group-relations principle” that criminality 
is social in nature and, therefore, can be modified in individual cases only , 
if the criminal’s relations with social groups are modified. This trend may 
be observed in correctional work generally, and it also may be observed 
in the work with prisoners. 

YP GROUP RELATIONS, WORK IN PRISONS. When considered as a general 
system for handling criminals, comparable to probation, imprisonment 
cannot operate on the group-relations principle, for prisoners, by definition, 
must be to a large extent isolated from law-abiding persons. Consequently, 
the reformative influences of prisons are distinctly limited by the very nature 
of imprisonment. Osborne stated that a person might as well train for a 
race by remaining in bed for weeks as train in prison for a return to social 
life.t Even the use of treatment methods based on the clinical principle is 
severely limited by the punitive conditions of imprisonment, although not 
to the extent that use of methods based on the group-relations principle 
is limited; it is probably for this reason that in prisons clinical methods 
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currently enjoy a much greater popularity than do group-relations methods. 
But for at least a century some persons have recognized that the offender 
can most effectively be trained for participation in law-abiding sogjety 
by providing him with membership in that society, and thisacknowledgement 
of the importance of group relations to reformation has led to many modi- 
fications of the conditions of imprisonment. Implicitly, at least, the group- 
relations principle has become the basis of many contemporary prison 
practices and policies. In relatively recent years there has been a growing 
awareness among prison workers of the necessity for promoting informal 
contacts between prisoners and law-abiding groups and for studying and 
developing interaction among the prisoners themselves. 

1. Reduction of prisoner isolation. Although prisoners continue to be 
effectively separated from law-abiding groups and from most kinds of social 
relations in which they will be expected to participate after release, the 
isolation of inmates has gradually been reduced by “prison reforms” under- 
taken for humanitarian reasons during the last century. It also has been 
reduced by systems of individualized treatment which, while not explicitly 
acknowledging the importance of group associations on criminality and 
reformation, have promoted social relations with law-abiding groups, just 
as probation and parole have promoted such relations. 

For example, visiting and correspondence privileges are restricted in all 
prisons, yet the very fact that they exist and are being extended reveals 
implicit recognition of the importance of reducing the degree of prisoner 
isolation from law-abiding society. Furthermore, prison administrators 
always take precautions to see that visitors and correspondents are law- 
abiding, again implicitly recognizing the effects of group relations upon 
criminality and reformation. Also, obviously, the general provision in prisons 
of newspapers, books, magazines, lectures, moving pictures, and extramural 
athletic events reduces the inmates’ isolation. Even classification, which 
frequently is used as the best example of a treatment method based on the 
clinical principle, involves recognition of group effects on the criminality 
or non-criminality of the prisoners. The separation, by means of classifica- 
tion, of first offenders and habitual criminals must be based on the notion 
that the behavior of individual first offenders will be positively affected by 
placing them in association with persons having relatively few criminal 
attitudes or, at least, that the behavior of first offenders should not be 
adversely affected by forcing them into membership in groups composed 
of experienced criminals. Similarly, educational, vocational, religious, and 
even individual psychotherapy programs may be interpreted as efforts to 
reform inmates by providing them with associations representative of the 


3 See Eugene Zemans and Ruth S. Cavan, “ Marital Relationships of Prisoners,” Journal 
of Criminal Law and Criminology, 49: 50-57, May-June, 1958. 
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non-criminal world and by modifying their skills in such a way that upon 
release they will abandon membership in the groups which promoted their 
criminality.* All such privileges and treatment programs are administered, 
of course, within the framework of prison security, discipline, and punish- 
ment. č 

2. Self-government by prisoners. The group-relations principle for treat- 
ment also has been recognized in programs designed to develop a prison 
social life somewhat comparable to the social life outside prisons. One basis 
for such programs is the notion that if prisoners are to be reformed they 
must be permitted to participate in social situations which are to some extent 
representative of the kinds of non-criminal social interaction in which they 
will be expected to participate upon release. Another basis, of course, is 
the hope that inmate participation programs will simplify administrative 
problems of discipline and control. One of the earliest specific attempts to 
promote social interaction among prisoners was the development of self- 
government systems. 

As early as 1793, a modified system of self-government was used in the 
Walnut Street Jail in Philadelphia. In the institutions for juvehile delinquents 
in New York and Boston in the first few years of their history the delin- 
quents had a self-governing court and voting participation in the election 
of some of the officers. In the Massachusetts state prison about 1845 the 
prisoners were organized into a society for improvement and mutual aid, 
primarily by discussion of topics of interest to the prisoners; the warden was 
president of the organization and it was clearly not spontaneous but was 
imposed upon the prisoners.’ Brockway organized a system in the Detroit 
House of Correction in the decade of the sixties which he described as 
“almost complete self-government.”* In 1895, William George founded the 
George Junior Republic at Freeville, New York, with the principle of self- 
government very prominent. Apparently it is this institution rather than the 
earlier precedents which has been important in the development of self- 
government in the last two generations, for one of the directors of this 
Republic was Thomas M. Osborne, who became the chief propagandist for 
self-government. 

Osborne established a self-government program, called the Mutual Wel- 
fare League, in the Auburn prison in 1914, and later he introduced the 
system in Sing Sing and the naval prison at Portsmouth, New Hampshire. 


‘The alternative assumption is that such acquired skills somehow enable inmates to 
resist further criminality regardless of their subsequent associations. This assumption will 
be considered in detail in subsequent chapters. See pp. 521-524, 531-532, 598-605, below. 

s0. F. Lewis, The Development of American Prisons and Prison Customs, 1776-1845 
(New York: Prison Association of New York, 1922), pp- 169-170. ts 4 

Z. R. Brockway, Fifty Years of Prisca Service (New York: Charities Publication 
Committee, 1912), p. 97. 
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He was convinced that prisoners could be reformed only if they were prop- 
erly trained in the duties and responsibilities of citizenship, and his Mutual 
Welfare League was designed to provide such training.” Prison rules were 


established by-an elected body of representatives, infractions of rules were _. 


handled by an inmate “court,” the shops were run exclusively by inmates, 
a system of token money was established, an employment bureau was 
maintained by inmates, and released prisoners were expected to sustain 
their efforts to reform each other. This system was a stimulus for develop- 
ment, in the last forty years, of self-government in many institutions for 
juvenile delinquents, in county jails, and in state prisons and reformatories. 

At the time Osborne’s system was at the peak of its popularity, Lane 
made the following statement of the theory of self-government in prisons: 


Self-government in penal institutions is simply an application of the educational princi- 
ple that people learn by doing. . . . Its method is to establish on a small scale a society 
in which he can form the habits, accustom himself to the responsibilities and gradually 
acquire the wholesome mental attitudes that make normal life attainable....It is an 
effort to train persons in the art of living in concert. . . . The traditional fealty of the law- 
breaker is first to himself and then to his “ pal.” Often this fealty to his “pal” is the most 
inspiring thing in his life, his greatest spiritual achievement. The new fealty is loyalty 
to the whole body of prisoners. By its very operation, self-government identifies each inmate 
with all of his fellow-inmates.* 


Many incidents are related to show the results of self-government, but 
most of them pertain to the effects on discipline and prevention of escapes, 
rather than to the effects on post-institutional behavior. Under the system 
of self-government in Auburn prison, the inmates were permitted one night, 
for the first time in the history of the institution, to attend a concert in the 
chapel; as they were on their way, the lights went out, leaving them in com- 
plete darkness so that any prisoner could easily have made a break and 
scaled the wall; the line halted automatically and remained absolutely quiet 
until the lights came on again.” The whole population of the Preston State 
School was permitted to attend the state fair; the president of the self- 
government organization, a boy eighteen years of age, assumed the entire 
responsibility for the return of the group and not one of the five hundred 
boys escaped. The previous year, before self-government started, the boys 
were taken to the state fair with one guard for each eight boys and thirteen 
boys escaped. Twenty prisoners from Auburn prison constituted an honor 


7See Frank Tannenbaum, Osborne of Sing Sing (Chapel Hill: University of North 


Carolina Press, 1933). 

8 W. D. Lane, “Democracy for Law Breakers,” New Republic, 18: 173, March 8, 1919: 
Reprinted by permission of the publishers. 

è T, M. Osborne, Society and Prisons (New Haven: Yale University Press, 1916), pp. 169- 
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camp (with self-government in the prison and in this camp) about eighteen 
miles from the prison and remained there for three months with only one 
guard and for one week with no guard at all, though the average term of 
these prisoners was eleven years, though they had been convicted of serious 
crimes—burglary, robbery, murder, and manslaughter—and though only 
one of the twenty had less than a year to serve.*° Osborne took nine cars of 
prisoners from Auburn, New York, to a town in New Hampshire to give a 
play; on the return the cars became separated in the darkness, some of them 
went astray, and Osborne returned with only two cars; the rest kept strag- 
gling in until they had all returned by ten o’clock in the morning.’* 

In spite of these favorable accounts of the custodial accomplishments of 
a system of self-government in some places and the theoretical value of a 
system which develops participation in groups which hold non-criminality 
as an ideal, many ‘conscientious students of the prison system have grave 
doubts regarding it. The principal objections are, first, that shrewd prisoners 
get in control and manipulate the system for their own advantage, and 
second, that prisoners do not have a scientific attitude or technique for dealing 
With violations of their regulations and are likely to be more cruel and less 
scientific in their treatment of refractory prisoners than are the prison 
officers. In the Deer Island House of Correction in Boston it resulted in 
frequent escapes; the officers of the league were arrogant toward the prison 
officials and lorded it over the inmates, locking up more in solitary confine- 
ment than had ever been locked up under the control of the prison officials. 
The prisoners finally pleaded to have it abolished. After a trial of self-govern- 
ment for about a year the inmates of the New Jersey State Reformatory 
at Rahway abandoned it by a vote that was practically unanimous; ward 
politics had developed, cliques were formed, the shrewd prisoners were 
elected to offices, and prisoners against whom grudges were held were pun- 
ished. Similarly the Corecticut State School for Boys found that disastrous 
political methods were used by the more clever boys; there, also, it was 
voted out unanimously. The New York State Prison for Women abandoned 
it after a short trial by vote of the inmates after the matron had made herself 
president of the league.** In fact the system has been abandoned in almost 
all places in which it was started three or four decades ago. 2 

This experience with self-government does not furnish absolute proof 
that it must fail. It has been opposed by prison guards and keepers who 
were trained in the old school; it has been opposed by politicians outside 
of prison and by the prison contractors. In addition, the system has been 


10 Ibid., pp. 36-37. 

11, Tannenbaum, Wall Shadows (New York: G. Putnam’s Sons, 1922), pp. 49-53. 

12 Madeline Z. Doty, “ Maggie Martin’s Friends,” Century Magazine, 89: 880-883, April, 
1915, 
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introduced frequently without a proper appreciation by the prisoners of 
what it means. Perhaps it has been as effective in producing reformation as 
have various clinical methods of individualized treatment introduced into 
prisons under comparable conditions. 

3. The honor system. The honor system is similar to self-government 
only in that it places responsibility upon prisoners and gives them a chance 
to make choices. Osborne differentiated the honor system and the self- 
government system as follows: Under the honor system the prison officials 
grant, as rewards for good behavior and loyalty to them, privileges which 
are conditional upon continued good behavior and loyalty; under the self- 
government system loyalty to the other prisoners is developed and duties 
and responsibilities are assigned on the basis of that loyalty. In practice, 
however, the honor system does involve loyalty to the other prisoners. The 
prisoner who is given privileges or rewards in return for his promise not 
to escape or violate prison rules does not want other trusted prisoners to 
suffer in case he breaks his trust. Consequently, the same spectacular returns 
of prisoners who easily could have escaped, the same groups in camps 
without guards, and the same improvement in morale and behavior may be 
found in the honor system. But the honor system has generally failed unless 
restricted to carefully selected prisoners. It does not seem, therefore, to be 
the solution to the general problem of prison discipline. 

As a system for reformation of prisoners, the honor system probably is 
less effective than self-government since the inmates’ participation in it is 
relatively passive. It is now obvious that most criminals cannot be converted 
into men of honor and transformed into non-criminals simply by saying, 
“From now on I am going to trust you.” Although inmates released from 
honor camps and minimum-security honor institutions (such as the California 
Institution for Men) probably have lower parole violation and recidivism 
rates than do other prisoners,’ this record might, be due merely to the 
fact that only the men who are considered most likely to reform are permitted 
to participate in such programs. 

4. Group Therapy. Since World War II, group therapy has become rela- 
tively popular in prisons, and it often is considered a system, similar in 
principle to self-government, for reforming prisoners by giving them ex- 
perience in social groups. Although there are many forms of group therapy, 
it usually consists of a program in which small groups of inmates meet 
regularly and discuss their problems; a therapist guides the discussion but 
does not restrict it. In November, 1950, the American Group Psychotherapy 
Association surveyed 312 penal and correctional institutions to determine 


13 Cf, Kenyon J. Scudder, Prisoners are People (New York: Doubleday, 1952), pp. 262- 
272. 
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the status of group therapy in these institutions. Of the 109 institu- 
tions responding to the questionnaire, 39 replied that group therapy 
was a part of their program and ten indicated a desire to start such a 
program.™* 

The current emphasis on group therapy, also called “ group psychotherapy” 
and “group psychoanalysis,” grew out of the difficulty of treating mental 
disease cases individually during the war. There has been little careful 
research and experimentation on the subject, but there is an almost un- 
animous opinion that group therapy is a markedly effective technique for 
dealing with mental patients.*® As a system for dealing with mental patients, 
the chief contribution of group therapy has been elimination or reduction 
of social isolation and egocentricity,’* or, stated positively, the assimilation 
of the isolated or egocentric patient into the clinical group. 

The group-relations principle applied to intramural treatment of prisoners 
ideally goes beyond this program of group integration in the narrow sense 
and attempts, by means of prison groups, to present inmates with anti- 
criminal behavior patterns. The aim is not mere reduction of isolation 
and belligerence among prisoners as they operate in the prison situation, 
but the provision of positive contacts with groups which will directly or in- 
directly implant in the prisoner the anti-criminal values of the larger society.’ 
It is probable that group-therapy programs in prisons do not ordinarily have 
this positive objective but, instead, merely attempt to provide permissive 
situations which enable inmates both to discuss their problems with each 
other freely and to “ventilate” their “suppressed hostilities” toward the 
courts, the police, and the prison. According to the proponents of the clinical 
principle, but not those of the group-relations principle, this “reforms” 
inmates by enabling them to rid themselves of certain individual emotional 
disorders which are considered the causes of their criminality. There is 
little difference between the aims of such programs and the aims of individual, 
clinical, psychotherapy. 

Group therapy is used extensively at present in the New Jersey prisons 
and reformatories, where it is called “guided group interaction” so as to 
avoid confusion with the use of group therapy as practiced by psychiatrists 


44 Lloyd W. McCorkle, “The Present Status of Group Therapy in United States Cor- 
rectional Institutions,” International Journal of Group Psychotherapy, 3: 79-87, January, 
1953. 

15 Marshall B. Clinard, “The Group Approach to Social Reintegration,” American 
Sociological Review, 14: 257-262, April, 1949. 

165, R. Slavson, An Introduction to Group Therapy, New York: The Commonwealth 
Fund, 1943, p. 1; William C. Menninger, Psychiatry in a Troubled World (New York: 
Macmillan, 1948), pp. 316-317. 

17 Cf. Lloyd W. McCorkle, Albert Elias, and F. Lovell Bixby, The Highfields Story 
(New York: Holt, 1958), pp. 68-80. 
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and to avoid the implication that all inmates are mentally abnormal.'* The 
therapists in this program have tried to go beyond mere ventilation and 
reduction of isolation and have attempted in a more positive way to utilize 
the group for reformation of offenders. It has been stated, for example, 
that in guided group interaction “the major emphasis is on the group and 
its development rather than on an attempt at exhaustive psychoanalysis of 
individuals in the group.”® Similarly, cognizance of the group-relations 
principle seems to be indicated by the following definition and statement 
of the aims of guided group interaction: “The use of free discussion ina 
friendly supportive atmosphere to re-educate the delinquent to accept the 
restrictions of society by finding greater personal satisfaction in conforming 
to social rules than following delinquent patterns.”’*° 

It is not clear how these aims at reformation are specifically accomplished, 
but the program seems to be based, implicitly or explicitly, on four principle 
assumptions about the processes by which the group sessions contribute to 
individual reformation. Three of these assumptions are consistent with 
the individualization principle, only one with the group-relations principle. 

First, there seems to be an assumption that free discussion of an inmate’s 
problems and personality characteristics by and with an inmate group and 
a therapist will both enable him and force him to “face the facts” of his case 
by “getting beneath the surface.””** Inmates who have had experiences similar 
to his will not let him lie, bluff, or provide ex post facto justifications for his 
criminal behavior. Presumably, the inmate eventually will accept his fellow 
inmates’ friendly denunciations of his behavior and rationalizations more 
readily than he would accept the rejections and denunciations of the same 
behavior and rationalizations by an outsider. 

Second, it apparently is assumed that stimulation to “face the facts” will 
give the individual “insight” by enabling him to see that his problems are 
due to such attitudes as “resentment of authority,” or “feelings of guilt,” or 
“frustration.” Such insight, combined with the opportunity to ventilate, 
presumably will reform him. This is obviously in keeping with the notion, 
based on clinical principle, that if a criminal is able to dissipate the “tensions” 


18 Lloyd W. McCorkle, “Group Therapy,” in Paul W. Tappan, Editor, Contemporary 
Correction (New York: McGraw-Hill, 1951), pp. 211-223. 

1® Lloyd W. McCorkle, “Group Therapy in the Treatment of Offenders,” Federal 
Probation, 16: 22-27, December, 1952. 

20 Thid. This statement is a revision of a definition used in earlier publications: “The 
use of free discussion to re-educate the delinquent to accept the restrictions of society 
and to find satisfaction in conforming to social norms.” F. Lovell Bixby and Lloyd W. 
McCorkle, “Applying the Principles of Group Therapy in Correctional Institutions,” 
Federal Probation, 14: 36-40, March, 1950. 

21 See Douglas Grant and Marguerite Q. Grant, “A Group Dynamics Approach to the 
Treatment of Nonconformists in the Navy,” Annals of the American Academy of Political 
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and “anxieties” arising from his emotional disturbances he will be reformed.?* 

Third, it seems to be assumed that guided group interaction will give 
the inmate experience in accepting the analyses, opinions, and arguments 
of others in the inmate group, and that this, in turn, will give him needed 
practice in accepting the general “restrictions of society.’** This assumption 
is consistent with the individualistic, clinical, notion that there is a war 
between “the individual” and “society.” One variety of this idea in crimi- 
nology is that the individual, because of something in him, “breaks through” 
the restrictions of society and follows criminal patterns. For reformation, 
the something in him must be modified, and this can be done in a clinic.** 
Another variety, possibly the one used in guided group interaction, is that 
the criminal’s character make-up is egocentric rather than altruistic — he 
thinks in terms of “1” rather than “we” and, consequently, follows de- 
linquent patterns. By guided group interaction this individualistic make-up, 
which is considered as being in opposition to the spirit of “society” and 
“group living,” purportedly is removed by the therapist and the fellow 
inmates who will not let the individual “get away with” the expression of his 
egocentric character. But according to the group-relations principle the 
problem is not one of “individual versus society” but, instead, of one kind 
of values (criminal) versus another kind of values (anti-criminal).** What 
we attempt to correct in our prisons is not non-conformity or lack of satis- 
faction in conformity to “social rules” or “restrictions of society,” but, 
instead, conformity and satisfaction in conformity to the norms and values 
of which we, the law makers, do not approve.** 

A fourth implicit assumption is consistent with the group-relations prin- 
ciple. It is expected that each participant in the group sessions gains ex- 
perience in the role of a law-abiding person and that this experience will 
carry-over to the life outside the session and outside the prison. Here, the 
reformative effect of the, sessions is considered as operating not on the in- 
mate as his criminal behavior and attitudes are analyzed and denounced, 
but, instead, on the inmate as he does the analyzing and denouncing. As 


22 See S. R. Slavson, “Group Therapy in Delinquency Prevention,” Journal of Edu- 
cational Sociology, 24: 45-51, September, 1950; and Justin K. Fuller, “Group Therapy 
for Parolees,” Prison World, 14: 9-11, July, 1952. =o 

23 See Joseph Abrahams and Lloyd W. McCorkle, “Group Psychotherapy of Military 
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25 Cf. Charles Gersten, “An Experimental Evaluation of Group Therapy with Juvenile 
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the participant attempts to change the behavior of others he necessarily 
recognizes that behavior as undesirable. And he must identify with and 
“take the side” of anti-criminal groups when he condemns law violation 
and law violators. He becomes a reformer, rather than a reformee, and in 
denouncing the criminality of others he denounces his own criminality.*? 
Possibly, the entire group will become “anti-criminal,” thus supporting the 
new anti-criminal views of individual participants. Status in the group may 
be assigned according to the degree of “‘pro-reform” behavior which is 
exhibited. If this occurs, there has been a real modification of the social rela- 
tions of each participant in the group, and the group itself has become an 
effective medium of change. The personal satisfaction which a participant 
now obtains from denouncing criminal behavior and values actually is 
satisfaction in conforming to anti-criminal social norms. 

Group therapy aimed at reformation of prisoners may be contrasted with 
the so-called ‘‘repressive-inspirational” system of group therapy used quite 
successfully by Alcoholics Anonymous. As we have seen, prison therapy 
sessions only very indirectly alter the participant’s relationships in groups 
supporting the values which are conducive to criminality. By way of con- 
trast, in Alcoholics Anonymous the alcoholic immediately acquires an 
intimate, primary-type membership in a “network of personal relations 
that are made up of obligations, friendships and other personal influences.”** 
The “offender” becomes a member of a group composed of persons who 
have “reformed” and who try to induce him to do the same. Quite incident- 
ally, his social isolation is reduced and he may be given counsel regarding 
psychological problems. But the major emphasis is placed on a continuing 
effort by the group to redefine his attitudes in respect to drinking. He not 
only is integrated in a group, but he is integrated in a sympathetic but 
nevertheless strongly “anti-alcohol” group in which status is clearly as- 
signed according to the amount of “anti-alcohoy’’ behavior which is ex- 
hibited. His attitudes and motives about the use of alcohol are replaced 
with new attitudes and motives—those of the therapy group. Unlike the 
situation in correctional group therapy, these new attitudes and motives 
are reinforced, not instigated, as the reformee becomes the reformer: “The 
member sees in his prospective convert himself as he once was, and by 
teaching the other, becomes his own therapist.” ?” 


27 For a description of a group session in which this point is dramatically illustrated, 
see Gisela Knopka, “The Group Worker’s Role in an Institution for Juvenile Delin- 
quents,” Federal Probation, 15: 15-23, June, 1951. 

28 Freed Bales, “Types of Social Structure as Factors in ‘Cures’ for Alcohol Addiction,” 
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It is not certain as yet that guided group interaction and similar group- 
therapy programs are more efficient than self-government and honor systems 
in accomplishing transfers of allegiance from criminal to anti-criminal 
values. Perhaps the major disadvantage of group therapy in this connection 
is that it rarely deals with’ “natural groups” in the prison. Consequently, 
attitudes acquired in the group sessions may receive little support in the 
general prison community and there may be a minimum of carry-over to 
situations outside the prison. In California prisons, large proportions of the 
inmates and employees participate in a “group counselling” program, but 
the effects of this modified form of group therapy have not been evaluated.*° 

> THE PRISON COMMUNITY. Very little is known, even by prison workers, 
of the kinds of social interaction which take place among prisoners. How- 
ever, in the last fifteen years there has been a growing concern for analysis 
of this interaction, with the aim of understanding the effects of prison social 
life on inmates’ attitudes and allegiances.** Some aspects of social interaction 
in prisons will be described, and the implications of this interaction for 
reformation will be discussed. 

1. Prisonization. An offender entering a prison for the first time is in- 
troduced to the culture in much the same way that a child is introduced to 
the ways of behaving of his elders. The general process by which a child is 
taught the behavior of his group is called “socialization,” and the somewhat 


30 See Manual of Policies and Procedures for Group Counselling (Sacramento: Depart- 
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comparable process among inmates has been named “‘prisonization.”** 
However, like a person moving into a new culture, the new inmate, often 
called a “fish,” usually not only has to learn new ways of behaving but also 
must “unlearn” some of his former behavior patterns. Also unlike the situa- 
tion in socialization is the fact that inmates are by no means “neutral” 
toward accepting or rejecting the behavior patterns presented to them, as 
is the case with very young children. Among incoming inmates there is varia- 
tion in socialization is the fact that inmates are by no means “neutral” 
to officials, or others ; variation in the extent of remorse; variation in the extent 
of fear, bravado, or defiance; and variation in other personal characteristics 
acquired prior to imprisonment. Regardless of these personal characteristics, 
however, every man who enters a penitentiary undergoes prisonization to 
some extent. 

All inmates who are new to a particular prison, even if they have been 
previously incarcerated, must learn the technical organization of the new 
community. They learn “the rules,” and the many technical details of prison 
living. In this phase of prisonization, which continues for only a few days or 
weeks, the inmate is essentially an “outsider.” He maintains the bulk of the 
attitudes and behavior patterns he possessed upon admission to the prison 
but changes his personal habits to comply with the folkways of the prison. 

Gradually, the new inmate is subject to other, more pervasive, influences. 
He accepts his inferior status and grows accustomed to having his name 
replaced by a number. He wears clothing which is not significantly different 
from that worn by the other inmates, and he realizes that, from the guard’s 
point of view, he is an anonymous figure. He comes to know the meanings 
of prison slang or argot, and no matter how aloof he may hold himself from 
the other inmates he finds himself using some of that slang. He refers to 
the guards as “screws,” to the doctor as a “croaker,” or to the warden by the 
nickname given him by the inmates, to the psychiatrists and socilogists as 
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“bug doctors.” He begins to recognize the fact that in many respects the 
prisoners, not the administrators, control the life in the prison. He becomes 
aware of his “security,” realizing that he owes nothing to anyone for such 
food, entertainment, recreation, education, and living accommodations as are 
furnished him. He begins to look for a comfortable job where, as he says, 
“I can do my time without any trouble and get out of here.” He no longer 
expresses a willingness to “do anything” the officials might ask him to do. 
All inmates are subjected to these “universal factors of prisonization.”” They 
are “swallowed up” by the prison.** 

For many men, prisonization does not cease when there is mere engulfment 
by the rather routine prison life. The prison community contains other 
patterns which are learned and accepted by some inmates. These men learn 
to gamble, to participate in homosexual activities, and to hate and distrust 
prison officials and, generally, “outsiders.” They not only accept the pres- 
cribed “prison code,” they attempt to enforce it. They not only hear the 
prison dogma, they begin to spread it. They not only believe that the environ- 
ment should administer to them, they attempt to control the environment 
through prison politics and conniving. These and similar changes do not 
occur in every man, and all of them usually do not occur in any one man. 
They are, nevertheless, characteristic of the prison community. The men who 
participate in these aspects of prison life differ from those subjected only 
to what Clemmer calls the “universal factors of prisonization” largely in 
attitudes of allegiance to prisoners as a group. They are the “elites” who 
guard, preserve, and enforce the community traditions as they interpret 
them. 

The general effect of prisonization is the introduction, with varying degrees 
of efficiency, of all inmates to a subculture which has attitudes, codes, 
norms, and values which are in many ways contradictory to anti-criminal 
norms. Because it causeg prisoners to identify themselves as persons quite 
different from non-criminals, even contact with the “universal factors” will 
render difficult any effort at clinical treatment. As Clemmer says: 


Even if no other factor of the prison culture touches the personality of an inmate of 
many years of residence, the influences of these universal factors are sufficient to make a 
man characteristic of the penal community and probably so disrupt his personality that a 
happy adjustment in any [outside] community becomes next to impossible. On the other 
hand, if inmates who are incarcerated for only short periods, such as a year or so, do not 
become integrated into the culture except in so far as these universal factors of prisonization 
are concerned, they do not seem to be so characteristic of the penal community and are 
able when released to take up a new mode of life without much difficulty.** 


33 Ibid., p. 299. 
% Ibid., p. 300. Reprinted by permission of the publisher. 
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The men who are most efficiently or completely prisonized adopt the crimi- 
nalistic ideology characteristic of the prison. Most of those who are integrated 
to a lesser extent at least outwardly espouse the same ideology. 

2. Social controls. Although prison officers have formal control over most 
of the inmate’s overt behavior, their control is negligible compared to the 
control by prisoners themselves. In a system of friendships, mutual obliga- 
tions, statuses, reciprocal relations, loyalties, intimidation, deception, and 
violence, inmates learn that conformity to prisoner expectations is just as 
important to their welfare as is conformity to the formal controls exerted 
by “outsiders.” From the point of view of the elite prisoner group, inmates 
must be orthodox in their statements and actions. And orthodoxy is more 
important in prison than in outside life because in outside life a person 
has freedom of mobility not possible in prisons. Orthodoxy in the ways 
of behaving of prisoners is promoted by a system of rewards and punish- 
ments, the latter emphasizing gossip, laughter, and ridicule, but including, 
also, corporal punishments and, occasionally, execution. Thus, in many 
essential respects prisoners inevitably and always control prison life. 

This informal control may be seen in the persistence of the fundamental 
principles of prisoner organization, called “the code.” The basic tenet of 
the code is that prisoners must be loyal to prisoners in all prisoner-official 
relations, but there are many ramifications: 


Inmates are to refrain from helping prison or government officials in matters 
of discipline, and should never give them information of any kind, and especially the 
kind which may work harm to a fellow prisoner. Supplementary to this, and following 
from it, is the value of loyalty among prisoners in their dealings with each other. This 
basic idea constitutes the prisoners’ code. Other prescribed behavior has its roots in this 
principle. For example, it is prescribed that when an inmate is attempting an escape, 
other inmates should not only refrain from telling officials, but they should distract the 
attention of guards, for example, by noise-making while their companion sledge-hammers 
his way to freedom. This ramification, and numerous otheis which could be mentioned, 
refers to the basic item in the code.” 


In the process of prisonization all inmates learn the code by word of 
mouth and, to varying degrees, inmates are guided by the code in their 
relationships both within the prison and in the free community after release. 
There is no question that the code is frequently violated, just as the formal 
legal code is violated. But the fact that a code is violated does not mean 
that it is not prescribed, nor does it mean that it has no important effects 
on the behavior of persons sharing it. The effects of the code may be seen 
everywhere in the prison community. Men who violate the code by becoming 


35 Ibid., p. 152. Reprinted by permission of the publisher. See also Bernard Phillips, 
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“finks” or “stool pigeons,” for example, do so secretly not only because 
secrecy is essential to their “profession” but also because they know they 
will, at least, lose the support of their fellow inmates if they are discovered. 
A known informer is ostracized, ridiculed, hissed, scoffed, and generally 
made to feel miserable. He may be given the “silent treatment,” a system 
in which the ostracism is so complete that other inmates do not even ac- 
knowledge the informer’s presence, or he may be almost constantly isolated 
from participation in all but the most rudimentary social life. In extreme 
cases, informers are attacked, and many prison systems have a special cell 
block or a special institution for informars. 

The code is not necessarily a “code of honor.” The prison community 
does not have a system of democratic justice. One is guilty if he is not above 
suspicion or if his associates are not above suspicion. An inmate who has 
been a witness for the state against another criminal usually is treated as 
an informer or, at least, as an outsider. However, there are exceptional cases 
particularly those in which the witness apparently testified against a disloyal 
crime partner. To be seen speaking to a guard is a social error, and frequent 
conversations with guards is in most prisons unthinkable, on the part of 
both the prisoners and the guards. Professional persons who administer 
the treatment programs are considered hardly different from guards, and 
inmates are suspicious of men who participate in research projects or group- 
therapy programs. The code, thus, makes inmates suspicious of all outsiders, 
and it also makes them supicious of each other. The inmates as a group 
must be constantly on guard to prevent individual members from seeking 
an advantage with the officials by betraying the group. 

Associated with the prison code are certain beliefs and opinions which 
have become traditional in the prison community. One such belief is that 
“money talks.” A large number of inmates decide, after they have become 
prisonized, that they coufd have avoided arrest, or prosecution, or convic- 
tion, or incarceration, if they had been able to obtain a few hundred dollars. 
Correlated with this belief is the opinion that almost all law enforcement, 
court, probation, prison, and parole officials are corrupt. The generalization 
extends, in fact, to almost all government officials.** Another belief is that 
everyone working in the prison is either stupid or immoral or both. The 
stupidity is thought to vary only slightly from the “ivory tower” professional 
persons to the “hoosier” guards. Immorality is thought to range from sadism 
and homosexuality to disrespect for womanhood. There is no analysis of 
factual reports to support such beliefs ; such proof is considered unnecessary. 
The prison dogma serves, like the prison code, to demonstrate to the prisoners 


36 See Donald Rasmussen, “Prisoner Opinions About Parole,” American Sociological 
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that they are different from, and in many ways superior to, their non-criminal 
keepers. Response to the dogma, to the code, or to the many prison folkways 
on the part of an inmate is evidence of social control of that inmate by the 
prisoner group. 

3. Cliques. Hans Riemer secured a prison commitment for the purpose 
of studying the prison community and spent about four months in a state 
prison without the knowledge of any prisoner or administrative officer that 
he was not a bona fide offender. He found that each man is “classified” 
informally by the other inmates in much the same way he is classified by the 
official classification board. The informal classification is based upon the 
inmate’s reactions to prison situations and his participation in the various 
aspects of prison social life. Riemer points out that inmates with the highest 
status, the “real leaders” of the prison, are clique members who seem excep- 
tionally loyal to the inmate group—the men who conform and who expect 
conformity to the prison code: 


The prison population is largely in control of a small group of men which has two 
divisions. There are the “politicians,” “shots,” or whatever they may be called in varying 
institutions, who hold key positions in the administrative offices of the prison. They wield 
a power to distribute special privileges, to make possible the circulation of special foods 
or other supplies. They, in frequent instances, become “racketeers” and use their positions 
to force money and services from less powerful inmates. These men are seldom trusted 
by the top level of the prison hierarchy, are frequently hated by the general population 
because of the exclusiveness and self-seeking behavior characteristic of them. ... The 
other section of this controlling power is held by the so-called “right guys.” These men 
are so called because of the consistency of their behavior in accordance with the criminal 
or prison code. They are men who can always be trusted, who do not abuse lesser inmates, 
who are invariably loyal to their class—the convicts. They are not wanton trouble-makers, 
but they are expected to stand up for their rights as convicts, to get what they can from 
prison officials, to never permit an opportunity to pass from which they might secure 
anything from a better job to freedom. ... These men, because of their outright and 
loyal behavior, are the real leaders of the prison and impose stringent controls upon the 
definitions of proper behavior from other convicts.*” 


Similarly, Clemmer found that the most important characteristic of prison 
leaders was “being right,” although the leaders also were above average 
in intelligence, experienced in crime, and city bred.** Staff members and 
prisoners differ considerably in whom they consider to be a leader.*® 
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“Right guys” have demonstrated their loyalty to inmates by means of 
extreme loyalty to an intimate, primary, group. However, the prison com- 
munity probably is not made up of a large number of highly integrated groups 
similar to the primary groups in the outside community. It has been estimated 
that about forty percent of prisoners are not in any way intimately integrated 
in groups in which strong social relationships exist, and that another forty 
percent engage in some of the superficial practices of group life but are not 
genuinely affiliated with primary groups.*® 

4, Alliances with Officials.” We observed earlier that humanitarian and 
treatment considerations have effectively limited the means available to 
prison administrators for keeping inmates quietly confined, yet these officials 
continue to be held responsible for the prisoners’ orderly confinement.'? One 
solution to this problem is to keep inmates unorganized. To this end, there 
have been persistent efforts to substitute psychological solitary confinement 
for the physical solitary confinement characterizing the early Pennsylvania 
institutions. This practice permits inmates to work and to participate in other 
activities, but it minimizes the danger of escape or riot. Thus, “incentives” 
such as parole, good-time allowances, and privileges of various sorts, in- 
cluding the privilege of participating in treatment programs. are administered 
as rewards to inmates who heed the administrator's admonition to “do your 
own time.’’** The high percentage of “ungrouped” inmates found by Clem- 
mer seems attributable to this official system of maintaining control by 
psychological isolation of prisoners. It is much easier to control individual 
prisoners than to control groups of prisoners. 

A second kind of solution to the problem is to enlist, unofficially at least, 
the aid of some of the inmates. When prisoners far outnumber staff members 
it is extremely difficult, if not impossible, to keep each of them psychologically 
isolated. But control is facilitated if inmate elites develop and enforce norms 
and values which promote psychological isolation among the other inmates. 
The inmate code and culture which put emphasis upon being an astute 
criminal, upon maintaining social distance from the guards, and upon inmate 
solidarity, do precisely this. Thus, inmate leaders operate in such a manner 
that the important administrative task of maintaining a quiet, secure institu- 
tion is indirectly supported, rather than subverted. The values and type of 
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organization which inmate elites attempt to maintain are to a large degree 
systems for exploiting fellow-captives, a condition attended by control and 
repression of inmates by inmates rather than by administrators.** The code 
which the elites attempt to enforce contains admonitions which are the exact 
counterpart of the officials’ admonitions. These include directives to be 
rational, not to bring “heat” by antagonizing employees, not to cause trouble 
by stealing from fellow-inmates and, generally, to “do your own time.” In 
enforcing the code, of course, the inmate elites necessarily violate it. By 
insisting that inmates “do their own time” an inmate leader shows that he is 
not doing his own time. 

If inmate control of other inmates is valuable to prison administrators, 
it would be expected that power of various kinds would unofficially, and 
perhaps unintentionally, be assigned to inmate elites, rather than seized by 
them. This seems to be the case. Judicious distribution of goods in short 
supply, including measures of freedom and symbols of power and status, 
enables administrators to enlist the aid of certain inmates in the task of 
controlling other inmates. In return for some of the scarce goods, usually 
called “favors,” inmate leaders control the bulk of other inmates. As Cloward 
has said, “Stability depends upon reciprocal adjustments between formal and 
inmate systems.’** McCorkle and Korn studied the prison as a rehabilitative 
organization and concluded that “ Prison officials have generally tended to 
use the inmate power structure as an aid in prison administration and the 
maintenance of good order.”** McCleery has summarized the relationship 
between administrative organization and inmate organization in the following 
terms: 


The processes by which the formal hierarchy is sustained create the conditions for a 
parallel hierarchy in the inmate community. Exploitive and authoritarian inmate leaders 
may be removed to segregation, but others rise to fill thejr place because their role is 
necessary in the situation.“ 


Many inmate elites are men who, like the administrators, have a vested 
interest in maintaining the status quo. A basic tenet in their code is that 
prisoners must stick together and must not use official channels to gain 
advantages over other inmates, which is exactly what the leaders do. Officials 
insist that guards must not fraternize with inmates, and inmate elites insist 
that prisoners must not fraternize with guards; in this way, both officials and 
elites control the channels of communication, an important source of 
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power.** Like administrators, elites insist that all inmates are equal, but by 
this they mean that “outside” criteria such as occupation, wealth, or criminal 
notoriety shall not be used to determine the power, prestige, and special 
privileges within the institution. Such rules for the behavior of prisoners 
protect the elites’ privileged positions and are necessary to maintenance of 
organizational status quo; when rules exist, few inmates can seriously threaten 
the power positions of the leaders. If special privileges and power were 
awarded on the basis of extra-institutionak criteria, the result would be 
chaotic dethroning of inmate elites at frequent intervals and, consequently, 
destruction of cooperative alliances between elites and administrators. At 
the same time, the inmate rules operate to keep the bulk of the inmates 
unorganized. 

To take an oversimplified example of administrative-inmate alliances, an 
inmate might be allowed by a guard to steal a little coffee from the kitchen 
in return for being cooperative, working hard, discouraging other inmates 
from violence and, generally, making the guard’s job an easy one. This man 
then has a vested interest in his coffee-stealing privileges and is likely to take 
a dim view of other inmates who would steal coffee in such manner and 
measure that the guard and his superiors would put all coffee under strict 
control. He then makes the guard’s job even easier, for he guards the coffee. 
But he really doesn’t guard it—other inmates are prohibited from making 
inroads on his coffee-stealing privileges by a culture and a code which 
emphasize the importance of doing one’s own time, not bringing heat, sticking 
together against the administration, and not ratting. Both the prison’s 
coffee supply and the inmate’s special coffee ration are thus protected by a 
man who steals from the supply while enforcing a code which, in these 
circumstances, prohibits others from doing the same. He exploits other 
inmates by stealing coffee allotted for their use, and he is permitted to do so 
by a guard who implicitly recognizes that such exploitation keeps the bulk 
of the inmates unorganized and, thus, under control. 

> REFORMATION IN THE PRISON COMMUNITY. Generally, the organization 
of prison life is conducive to the retention and development of criminal 
attitudes, rather than to reformation. As a result of the relationships between 
prisoners and authorities, most long-term inmates become isolated from 
intimate contacts with anti-criminal behavior patterns and learn that “‘suc- 
cess” is to be achieved by deception, manipulation, and crime. 

1. The “ anti-reform”™ emphasis in prison culture. Although inmates learn 
many criminal techniques from each other and often form alliances for the 
perpetration of crimes after release, retention and development of criminal 


attitudes in prison do not result primarily from mere contamination and 
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individual tutelage of one prisoner by another. Instead, they occur in response 
to participation in a community which has collectively developed traditions 
favorable to crime and to the repression of any tendency toward reformation. 
An inmate of the United States Penitentiary at Atlanta made the following 
statement : 


I know that prisons are wrong because it is self--manifest that were society to attempt 
to devise a process for the development of the criminal personality; were society to attempt 
to perfect curricula for the dissemination of anti-social attitudes; were society to attempt 
to create institutions for the mass production of criminals; then no finer nor no more 
effective agency for the attainment of these aims could have been evolved than the prison. 

This is no attempt to rejuvenate the corny old chestnut about older prisoners teaching 
the younger ones technique toward the more effectual penetration of strong-boxes and 
recipes for outwitting the gendarmerie. Such phenomena serve only for the theses of the 
more junior penologists and viewers-with-alarm in the ranks of the earnestly public- 
spirited but sadly misinformed committees for the study and improvement of this and 
that.... 

It is not the possibility of a non-legitimate vocational training that makes the prison a 
man-perverting agency of great power and efficiency. It is the doleful fact that some nebulous 
something happens to a man between the time that he checks into and checks out of a 
prison; some inculcation of the essence of bitterness and social antagonism, an inculcation 
that is not merely a veneering process but a deep inoculation. And this “something” spawns 
a man who is invariably less desirable as a citizen than he was at the time he stood before 
the bar of justice.*® 


The “nebulous something” which happens to the inmate is his participa- 
tion in a group which has developed an esprit de corps, with crime and viola- 
tion of official prison rules as the common interest. The net effect of extensive 
participation in a group with such an esprit de corps is likely to be a definition 
of one’s self as an “elite,” as one who has few, if any, obligations to “out- 
siders” who conform to legal norms. This conception of self is both stimu- 
lated and reinforced not only by inmates but also’by the attitudes of prison 
officials. The “social distance” between inmates as a class and officials 
as a class lengthens the social distance between inmates and law-abiding 
persons generally. Weinberg has described the attitudes of prison officials 
which are conducive to this increased social distance.*° 

2. Prison riots. Occasionally the relationships between the inmate body, 
inmate elites, and the officials are dramatized in a prison riot. During a riot, 
the loyalty of inmates to criminals as a class, the exploitation of prisoners 
by their leaders, the antagonistic attitudes of guards and officials toward 
inmates as a class, and the alliances between elites and officials all become 
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manifest. Perhaps the greatest significance of the wave of prison riots which 
swept the United States in 1952-1953 was the awakening of the public to the 
fact that prison officials have difficult administrative problems. And in a 
general sense probably the greatest tragedy of the riots was the fact that 
inmates were publicly viewed as downtrodden prison reformers.“ 

In the spring of 1952, 69 prisoners at the Trenton, New Jersey, State 
Prison seized four guards as hostages, barricaded themselves in the prison 
print shop, and stated that they would not surrender until a committee of 
citizens investigated the conditions of the prison. Within a week, 232 prisoners 
at the New Jersey Prison Farm in Rahway barricaded themselves in a 
dormitory with nine hostages and demanded changes in prison conditions ; 
they smashed all the dormitory windows, tore up the plumbing and heating 
systems, and destroyed their own lockers. A few days later 176 inmates at 
the Southern Michigan Prison in Jackson seized eleven hostages, barricaded 
themselves in a cell block, and wrecked whatever was wreckable; prisoners 
in other sections of the prison armed themselves with make-shift weapons, 
wrecked the dining hall, set fire to the laundry, tore up the chapel, library, 
and gymnasium, and broke thousands of windows.** Within a few months 
similar riots occurred in Idaho, Illinois, Kentucky, Louisiana, Massachusetts, 
New Mexico, North Carolina, Ohio, and Utah. In addition, potentially 
serious disturbances were quelled in one prison in California, one in Oregon, 
and two in federal institutions.** 

None of the riots involved attempts at mass escape and each of them 
seemed to be a semi-planned “strike” or “demonstration” designed to call 
public attention to the conditions of prison life. The pattern was the same 
in all prisons: hostages were seized, the prisoners barricaded themselves, all 
destructible property in reach was destroyed, and demands, followed by 
“bargaining,” on the prison or political officials of the state were issued. 
The formal demands were for better food, better medical care, better recrea- 
tional facilities, segregation of sex offenders, less rigid disciplinary practices, 
and more liberal parole practices. But some prison officials and some pri- 
soners have stated that the demands and the bargaining process were only 
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“second thoughts” of the prisoners. For example, one analysis attributes 
riots to inmate elites who have earlier demonstrated that they can and will 
“keep the peace” if only officials will grant them special favors, such as key 
jobs that bestow access to goods in short supply and an opportunity to 
exploit fellow-inmates. “Most of the leaders of prison disturbances, up to the 
time they turned their violence against their keepers, had engaged in repeated 
offenses against other inmates.”** The elites might have presented themselves 
as defenders of institutional policies against “bad inmates”; or they might 
have pointed out that weakening of their alliance with officials will mean 
trouble, for the “bad inmates” might rebel; or they simply might have 
stressed that the institution’s best interest lies in furthering the personal 
objectives of the elites, the “good inmates.” “Peace,” then, depends upon 
giving some inmates special privileges and allowing them to exploit other 
inmates. But should these elites become dissatisfied with the officials’ con- 
cessions, they can withdraw their pretense of support and define themselves 
as champions of the “mistreated prisoners.” This is the usual role of elites 
during riots. | 

Another insightful analysis indicates that a prison becomes a “powder 
keg” which can be touched off by some precipitating incident only when 
there is a shift in the semi-official government exercised by the inmates.** 
In the New Jersey State Prison, gradual transfer of power from the rulers 
to the ruled had reached the point where job assignments, cell assignments, 
recreational activities, and the granting of special privileges all were in the 
hands of inmate elites, In the middle of the 1940's the officials attempted to 
reverse the tendency of the staff to withdraw to the institutional walls, and 
it was “this turning point in the administration of the prison which apparently 
marks the beginning of the tension and unrest that finally flowered in the 
insurrections of 1952.” It is concluded that efforts to “tighten up” prisons 
undermines control by “real men” or “right gtys” (who stress inmate 
solidarity but also are rewarded with special privileges because they empha- 
size the importance of “peace” with officials), and transfers leadership to 
more aggressive and violent “toughs,” “gorillas,” and “ball busters,” who 
seem intent on embarrassing the officials and, generally, giving the guards a 
hard time, despite the ultimate hopelessness of their position. “The stabilizing 
elements in the prison are reduced in effectiveness, tensions mount, and new, 
aggressive leadership fans the fire of discontent.” 57 
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A third insightful analysis of the riots also attributes them to the changed 
social structure of prisons in the twenty years following 1930.5* Much of the 
power wielded informally by “right guys” and other inmate leaders during 
the 1930’s were removed by “prison reforms” designed to make prisons 
more humane and more rehabilitative, but the services which the leaders 
provided for the inmates, and the services which the administrators provided 
the leaders, were not present in the new organization. The riots, then, were 
counter-revolutions rather than revolutions, and they took the form of strikes 
for return of inmate “rights” which had been lost. Further, when prison 
administrators appear to be making little effort to implement the progressive 
measures to which they give public allegiance, a basis for widespread inmate 
dissatisfaction is provided.°* Both Ohlin and McCleery have emphasized 
that the “old guard” among the officials also indirectly participated in the 
counterattacks, in an effort to regain power and privileges lost to the 
reformers.°° 

Y% ATTEMPTS TO MODIFY THE PRISON CULTURE. If the prison is to be 
efficient as an institution for reformation, the esprit de corps or public 
opinion among prisoners must be changed. No amount of individual therapy, 
vocational education, or coercion will do this. In addition, there is little 
reason to think that the prisoners themselves will develop self-government 
or other community organization favorable to reformation. The leaders 
of the criminal population look upon themselves as enemies of society, and 
on society as an enemy of prisoners. They are not to be induced in ordinary 
prison circumstances to shift their attitudes. Similarly, so long as the prison 
is expected to perform its retributive and deterrence functions, it is doubtful 
that the prison community can be greatly modified to bridge the chasm 
separating the social worlds of the “insiders” and the “outsiders.”** The 
organization of prisoners is in part a reaction to the repressive aspects of 
the prison’s administrative organization, and it therefore seems to be modi- 
fiable only slightly or not at all as long as the administrative organization 
efficiently performs the duties society assigns to it. 

In the United States, the most impressive attempts to change prisoner 
organization by modifying the administrative organization have been made 

58 Maurice Floch and Frank E. Hartung, “A Social Psychological Analysis of Prison 
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Foundation, 1956), p. 24. 
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28-34. 
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in minimum-security institutions. One of the earliest attempts was made 
by Howard B. Gill, some years before study of the prison community became 
popular, at the Norfolk Prison Colony in Massachusetts.** The Norfolk 
program differed from honor systems and self-government systems In that 
the staff was made a part of the community. Twenty-five inmates were as- 
signed to each “house officer” or case worker. These officers did not wear 
uniforms, and their primary duty was to maintain a friendly, co-operative, 
and sympathetic relationship with the inmates. “Watch officers,” whose 
duties were custodial, were used, but almost all of them remained on, or 
outside, the wall. They were not considered part of the community. From 
the standpoint of conventional prison organization, the case workers became 
a part of the informal prison social life, while the watch officers represented a 
modified type of repressive formal organization. The over-all plan, thus, 
was to give inmates experience in non-criminal social activities and, es- 
pecially, to modify inmates’ attitudes in the direction of non-criminality by 
placing them in intimate, informal contact with sympathetic men possessing 
a strong bias against criminality. Today it would be considered a large-scale 
group-therapy program which handled “natural group,” included all in- 
mates, and operated on principles similar to those used by Alcoholics 
Anonymous. The Norfolk program was subjected to severe and caustic 
criticism almost from its beginning, largely because it did not perform the 
retributive and deterrence functions which the taxpayers demanded. In 1934 
Superintendent Gill was discharged and a more conventional type of prison 
organization was established. 

Currently, the prison community approach to the group relations system 
of treatment is used to some extent in prison camps, prison honor farms, 
institutions for juveniles.“ The Federal Bureau of Prisons maintains a small 
minimum-security type institution at Seagoville, Texas, and in this institution 
carefully selected inmates are allowed to participate in a social life which 
approaches that of a non-penal community. At the California Institution 
for Men the inmates are given similar opportunities."* Officers are responsible 
for the enforcement of the very relaxed system of discipline, but they also 
function as friends and counselors. Inmates wear civilian clothing and 
there is a definite endeavor to keep “prison tradition” at a minimum. The 
relatively relaxed discipline of such institutions, as well as the effort to 
understand rather than blame the inmates, probably means that there is a 
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relatively weak “anti-reform” organization among the inmates.*® While the 
organization of prisoners in such institutions might not be conducive to 
reformation, at least it does not seem as conducive to further criminality as 
is the prisoner organization in maximum-security prisons. At Highfields, a 
New Jersey institution housing twenty boys, the entire program is oriented 
toward piercing the boys’ strong defenses against rehabilitation.“ 

Korn and McCorkle have recently outlined a program which they believe 
would minimize the opportunities for deception, manipulation, exploitation, 
and dishonesty among inmates in maximum-security prisons and would, 
therefore, be rehabilitative.“ An ideal-type rehabilitation program for non- 
disturbed “adaptive” prisoners would begin and end ina struggle for control. 
An inmate who early in the program asked, in effect, ‘Can I dominate you?” 
would learn that he cannot deceive the officials involved. If he then proceeded 
to overt rebellion and asked “Can anybody stop me?” he would find the 
answer to be “Yes,” and he would be placed in segregation. Any heroic 
suffering (“You can’t break me”) and despair (“Doesn’t anybody give a 
damn?”) in which he engaged would be countered by extreme caution and 
rigor in avoiding brutality. He would be given all institutional privileges 
except contact with other inmates, and clues to proper modes of conduct 
would not be given by officials. When self-doubt begins to emerge and the 
inmate begins to recognize that “This is getting me nowhere,” his accessibility 
to treatment is considered to be at a high point. He then should be released 
from segregation suddenly and unexpectedly, so that he will return to the 
prison population asking himself “Can I make it?” The emergence of conflict 
with inmates who have not gone through similar experiences is to be taken 
as “the one indispensable symptom of change.” If the inmate has become 
alienated from the core values of the inmate social system, then the system 
has become a great asset to change, rather than its greatest obstacle. The 
inmate elites would become a source of derogation or threat, rather than 
a source of security and status. Finally, when the inmate had negotiated the 
hazards and temptations of the probationary period he would be transferred 
to a minimum-custody institution reserved entirely for inmates in this last 
stage of rehabilitation. 

This proposed program is more than a restatement of the old notion that 
the prisoner’s “will” must be broken, although it supports the position of 
prison authorities whose primary concern is with rigid and secure control of 
the institution. To a large extent, the program is designed to offset the lack 
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of adequately-trained and experienced officers who can exert positive in- 
fluence on prisoners and still not be corrupted by them.** It recognizes that 
the ordinary prison situation permits inmates to maintain essentially the 
same kind of deviant attitudes they possessed when they arrived, and it 
attempts to take individual inmates out of this situation. 

Nevertheless, it appears that at the base of the program is the doubtful 
assumption that mere negative action—the presentation of painful evidence 
that deviant behavior is undesirable—is sufficient for reformation. For 
generations, the whole system of imprisonment has been based on this same 
assumption that criminals who are made to see the error of their ways will 
somehow become reformed. Consistently, for generations it has been assumed 
that the whole system of imprisonment need not involve systematic, positive, 
constructive help for criminals, and the whole system of imprisonment has 
not been a notable success at reformation. 

If the words “criminal” and “prison” are substituted for Korn and 
McCorkle’s “prisoner” and “segregation” the case becomes clear. We 
commit criminals to prison in order to demonstrate to them that we can stop 
their criminal exploits, at least temporarily. Over the years, hundreds of 
criminals’ autobiographies have testified to the fact that criminals have been 
engaged in heroic suffering and despair; yet these actions have not signifi- 
cantly mitigated the deprivations of the prison. Also, for years it has been 
maintained that criminals must be alienated from their criminal companions 
by means of imprisonment, but imprisonment has not necessarily done so. 

It is possible that the prison frequently fails to reform because it does not 
give criminals positive help along the paths law-abiding groups would have 
them go. If reformation is to be achieved, relations in the pro-criminal culture 
must be discouraged, but relations in the culture of law-abiding groups also 
must be provided.** If this be true, it follows that Korn and McCorkle’s 
system for segregating nonconformists within the prison also would frequently 
fail. On the other hand, if the prison’s failure to reform the prisoner is due 
simply to the fact that it has not made the results of criminality unpleasant 
enough to the criminal, or to the fact that the prison in operation actually 
provides criminals with pro-criminal behavior patterns, then the reform 
program should have some success. 


Ina less than perfect society where confinement is used as a means of deterrence and 
reform, it is possible that the prison is a “success” if only it does not make the offender 
worse. However, it does not seem overly optimistic to suppose that the prison can do more 
than simply stand still.”° 
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Chapter Twenty-Five 


Prison Labor 


As EARLY AS the sixteenth century, several European countries established 
prison labor systems which were thought to be both punitive and profitable, 
just as the earlier galley labor had been so considered. Hence, the notion 
that work should be provided for prisoners is almost as old as the prison 
system itself. When institutions became places of punishment, rather than 
places of detention for persons awaiting trial, systems for occupying the 
time of prisoners also arose. This tendency was to some extent offset by 
the theory that labor interfered with the meditation considered essential 
for penitence, but the general trend since the establishment of prisons has 
been toward recognition of the injurious personal and social effects of idle- 
ness in prisons. At present, hardly anyone defends idleness as a prison régime 
on any ground and, on the contrary, many theories regarding the value of 
prison labor to inmates and to society have been developed. In spite of 
this, idleness in prisons has become increasingly prevalent during the last 
fifty years. 

> LABOR AS PUNISHMENT. When labor was introduced into prisons it 
was regarded primarily as a means of punishment, although the possibilities 
for profits were not overlooked.! In some places, primarily in England, 
prison labor was almost exclusively punitive, consisting of such methods 
as the shot drill—carrying a cannon ball back and forth in a long hall—or 
treadmills or cranks. Sometimes treadmills and cranks were attached to 
pumps or other instruments so that the work was productive, but more fre- 
quently they were merely attached to a meter which measured the number 
of units of work performed. A certain number of units had to be performed 
for each meal, and additional units were assigned to unruly inmates. The 
laws required that the labor should be “hard and servile » or “publicly and 
disgracefully imposed.” Although the idea that labor should be provided 
primarily for punishment was soon superseded by concern for utilization 
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of labor in the production of wealth, the punitive element in labor is still 
retained in many institutions. Currently, there is an opinion that prison 
labor must be “useful” and must train inmates for post-release vocations, 
but the idea that monotonous, hard, unpleasant work is necessary, if the 
prison is to perform its retributive and deterrence functions, also is popular. 
Also, systems of monotonous or punitive work, like systems of monotonous 
discipline and punishment generally, are still justified on the ground that 
they develop habits of industry, obedience, perseverance, and conformity 
and, hence, have a reformative or rehabilitative effect. Similarly, the fact 
that routine prison labor often is defended on the ground that it keeps in- 
mates “out of mischief” is evidence that it is, to some extent, considered 
part of the prison’s program of incapacitation. Prison labor systems, then, 
are expected to accomplish the same goals—retribution, deterrence, in- 
capacitation, and reformation—as is imprisonment itself. Since labor which 
is punitive can hardly be reformative, the administration of prison labor 
programs is subject to the same conflicts as is prison administration 
generally. 

Yọ PRODUCTIVE LABOR. In addition to being both punitive and rehabili- 
tative, prison labor is expected to be profitable to the state. Concern for 
profits was important in the development of imprisonment as a replacement 
for corporal punishment and the death penalty, and this concern has re- 
mained, While in recent years restrictive legislation has seriously curtailed 
the amount of wealth which can be produced with convict labor, prisoners 
are expected, at least, to “pay their way” by producing goods or performing 
services which will reduce the number of tax dollars necessary for support 
of the prison. Even in “model” institutions whose programs are primarily 
those of treatment, inmates are considered as “owing” the state a proportion 
of their time. As a method for production of wealth, prison labor may 
be either public or private with reference to thres items: the maintenance 
and discipline of the prisoners, the control of the employment, and the 
contro] and sale of the products. As may be seen in Table XVIII, the lease 
system gives a private individual or firm control over all three of these. The 
contract system gives a private individual control over the employment and 
the sale of the products, while the public retains control over the maintenance 
and discipline. The piece-price system gives a private individual control 
over the sale of the products, but not over the employment or the maintenance 
and discipline. The public retains control over all three of these in the public 
account, state use, and public works and ways systems. 
ia PEI systems differ from each other in the extent of the market. 

count system the market is entirely unrestricted. In the 
state use system the market is restricted to the public institutions in the 
state in which the goods are produced. In the public works and ways system 
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the market is restricted to the state, and in addition to the “ sale” of public 
buildings or roads. The last system, therefore, is merely a specialized form 
of the state use system. 

1. Development of labor systems. The first system of convict labor in 
America was the public works and ways system. After several temporary 
experiments with this system during the seventeenth and eighteenth centuries, 
before the great development of prisons, it was practically abandoned until 
late in the nineteenth century. It was not until about 1880, when the advent 
of the bicycle helped create a demand for good roads, that the system 


TABLE XVIIL 


PRISON LABOR SYSTEMS 
SOO a o AAT A a 


Maintenance Control of 
System & Discipline Cont rol of j Sale of Harl pa 
of Prisoners Employmen Products 
Lease Private Private Private Open 
Contract Public Private Private Open 
Piece Price Public Public Private Open 
Public Account Public Public Public Open 
State Use Public Public Public State 
Agencies 
Public Works and Ways Public Public Public State 
Agencies 
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flourished. The demand was further increased after the invention of the 
automobile. The “chain gangs” employed by many southern states and 
counties are examples of this system. California now makes extensive use 
of the public works and ways system by maintaining numerous forestry 
camps where prisonerseare employed in fire-fighting, insect control, and 
clearance work. The United States Bureau of Prisons also maintains work 
camps for large numbers of prisoners. Many states have used convict labor 
almost exclusively in prison construction. 

The public account system was used generally in the early state prisons 
and in county and municipal jails and houses of correction. The officers 
of the prisons were made responsible for the labor of the prisoners and the 
sale of the products; sometimes they were given commissions on the sales. 
The state expected to secure a profit from the institutions in this way. In 
general, the system prevailed in the houses of correction in an irregular way, 
and in state prisons from about 1800 to 1825. It failed because inadequate 
equipment, capital, transportation facilities, and demand for prison-made 
goods made it impossible to keep the prisoners steadily employed. Also, the 
introduction of machinery in outside industries resulted in production of 
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goods at prices so low that the prisons could not compete. After the failure 
of the system in this early period it was resumed in the decade of the 1880's 
as a substitute for contract labor and has been utilized to some extent since 
that time. Perhaps the best current example of this system is supplied by the 
state prison at Stillwater, Minnesota, where farm machinery and binder 
twine are produced for sale to Minnesota farmers. 

The next system in order of appearance was the contract system, which 
was authorized as early as 1798 in Massachusetts and was actually used 
there in 1807. However, the system did not flourish until the decade of the 
twenties. Up to this time there had been no organization that could use 
prison labor to advantage and there was no market for prison products; the 
keeper could not use the labor of the prisoners and no master could. In the 
decade of the twenties, the merchant-capitalist appeared, seeking for cheap 
labor which he found, in part, in the prisons. He could use this labor profita- 
bly and could enable the institution to make a profit on the prison labor. 
Thus he supplied the element which had been lacking in the public account 
system.’ The contract system was the principal method of employing prison 
labor until about 1880, when it was attacked by the rising labor organiza- 
tions. The Auburn prison utilized this system, and the fact that the prison 
actually paid for itself was an important factor in the diffusion of the “ Auburn 
system” to other states and nations. The number of prisoners employed 
in contract systems steadily declined after 1880, and in 1940 no inmates 
were employed in them. 

A fourth system was the piece-price system, which was similar to the 
contract system except that the state directed the labor of the convicts, 
turning over the finished product to a contractor at a specified price per 
piece. This system was used in the prisons of Pennsylvania in the beginning 
of the nineteenth century and in New Jersey from 1798 to 1838 in connection 
with the public account system. Except for a few such temporary trials 
it had its greatest development in the decade of the eighties and nineties, 
when the agitation against the contract system broke out. Although con- 
tractors paid for labor on the basis of output, rather than according to the 
number of hours worked, the piece-price system was merely a subterfuge— 
really the contract system under a different name and in a somewhat prefer- 
able form. This system also steadily declined during the twentieth century, 
and during 1940 less than one percent of the prisoners in the United States 
were employed in it. 

The lease system, which also is very similar to the contract system, was 
authorized in Massachusetts in 1798, in Kentucky in 1825, and in a few 
other states about the same time as Kentucky. The system is also related 
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to the indenture system used in the colonies, generally as a substitute for a 
fine. The lease system had its greatest development in the South after the 
Civil War, where convicts were leased to private parties who used their labor 
in lumber camps, turpentine camps, or other camps. This system is still 
authorized by law and used somewhat in the county prisons of several South- 
ern states. In South Africa, modified forms of the lease system are used 
extensively. In one form, farmers’ associations construct buildings for the 
accommodation of prisoners and personnel and then turn them over to the 
Department of Prisons, which puts its own officers in control. Native male 
recidivists are assigned to these “labor outposts” and the farmers’ associa- 
tions pay fixed daily rates for their labor. In another form, prisoners with 
short sentences give their permission to be assigned to individual farmers, 
who pay them a small wage and provide food, clothing, housing, and medical 
care. Over 40,000 prisoners with terms under four months voluntarily used 
this program in 1952.* In six European countries, prisoners nearing the end 
of their term are permitted to work for private parties under conditions 
closely approximating those of complete freedom.* 

The state use system came into prominence in the decade of the 1880's 
when the contract system began to decline. By 1899, the system had been 
authorized by twenty-four states, and at present in about half the states it is 
mandatory that state agencies and institutions purchase prison-made prod- 
ucts if they are available. However, in actual practice evasions are frequent, 
and prisons often have difficulty of disposing of goods which compete with 
commercially produced products. During the last two generations prisons of 
the industrial-farm type have been established, and the labor in such institu- 
tions may be considered a special form of the state use system. The antag- 
onism of trade unions and manufacturers has not been aroused by this 
system, but it may be used only for minimum- and medium-security inmates. 

2. Trends in labor systams. The previous survey shows a distinct tendency 
to substitute public systems of prison labor for private systems. In 1885, 
only 26 percent of the inmates of state prisons who were engaged in productive 
labor were employed in public systems, in 1905, 47 percent; in 1914, 64 
percent; in 1923, 81 percent; and in 1940, more than 99 percent.® 

This trend toward public systems culminated in the Hawes-Cooper Law 
of 1934 which authorized the states to regulate the sale within their boundaries 
of commodities made in the prisons of other states. By 1940, every state 
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had enacted laws which prohibited or restricted the sale in the open market 
of goods made in prisons. These state laws were supplemented by the Ashurst- 
Sumners Law, enacted by Congress in 1935, which prohibited the shipment 
of prison-made goods into any state whose laws forbade the sale on the 
open market of goods made in prisons and which required that prison-made 
goods be labeled as such. By federal law in 1940, most goods made in state 
prisons were completely barred from interstate commerce, but this was 
modified as to war products in subsequent years.® Prisons were effectively 
restricted to public systems. 

A second trend is the increased idleness in prisons. The proportion of 
prisoners engaged in productive labor decreased stedily from 1885 to 1940 
but increased slightly in the war years.’ In 1885, 75 percent of the inmates of 
state and federal prisons were engaged in productive labor, in 1940, only 
44 percent. Moreover, the number now engaged in productive labor is 
padded by over-assignment and probably at least two-thirds of the prisoners 
are in fact idle on an average day. While the assignments of prisoners to 
educational activities, to treatment programs, and to institutional mainte- 
nance have increased, they have not increased sufficiently to compensate for 
the reduction in productive employment. In 1951, 21 percent of federal 
prisoners were unemployed; 29 percent were employed in industries or 
agriculture, 22 percent in maintenance, 7 percent in construction and con- 
servation, and 21 percent in other activities. 

A third trend in prison labor systems is the decrease in the public account 
system from 31 percent of all prisoners productively employed in 1914 to 
12 percent in 1940, At the same time, both the state use system and the 
public works system increased and by 1940, they were the systems under 
which 88 percent of productively employed prisoners were working. 

A fourth trend is the reduction in the value of commodities produced. 
The average value of commodities per prisonersproductively employed 
decreased from $1.470 in 1923 to $680 in 1940. This trend is explained in 
part by the over-assignment to the workshops in prisons and the padding of 
the productive-labor forces, and in part by the relatively low values placed 
by prison authorities on the commodities which they produced and sold to 
other state agencies. In general, the drive for productivity under private 
systems has not been apparent under public systems in many of the penal 
institutions. However, the value of the commodities produced by federal 
inmates employed in manufacturing has increased from $1,548 per inmate 

® See Frank Flynn, “The Federal Government and the Prison-Labor Problem in the 
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in 1935 to $7,450 in 1958; a part of this increased value per prisoner may 
be due merely to a rise in the general price level.* 

3. Comparative values of the systems. The systems of prison labor should 
be appraised not only by the trends they show but by the effects which they 
produce, especially with reference to the following points: the immediate 
welfare of the prisoners, financial returns to the state, competition with 
free labor, and training and rehabilitation. Each of these factors will be 
considered with reference to the principal types of prison labor. 

The immediate welfare of the prisoners was at the zero point in the lease 
system, with its private control of the maintenance and discipline of prisoners. 
Long hours of drudgery, frequent and cruel punishments, poor food, and 
unsanitary conditions almost always prevailed in lease camps. In one of 
the lease camps of Alabama, for instance, in the month of June, 1916, 
there were 280 cases of punishment recorded among 103 convicts. Most 
of the punishments were whippings; one prisoner received 105 lashes. The 
contract system was almost as injurious as the lease system. The control was 
nominally in the hands of the prison authorities, but in many places the 
prison authorities were merely agents of the contractors. An‘illustration of 
some of the worst features of the contract system, which might be found 
duplicated in many other places, came from the state penitentiary of Mary- 
land for 1909. The records show for that year 3,067 punishments, of which 
736 were cases of “cuffing up” (hands stretched up above the head and 
fastened in iron cuffs, and the weight either lifted off the heels or entirely 
off the feet). Almost invariably these punishments were recorded as due 
to “failure to get to work,” or “indifferent to work.” The prisoners were 
punished because their work did not satisfy the private contractor. Little 
difference can be found among the several public systems in their effects on 
the immediate welfare of the prisoners. The public works and ways system, 
in so far as it consists of goad work, has the advantage of being outdoor work, 
away from the hated walls, and the disadvantage of inadequate facilities for 
bathing, medical care, recreation, and other necessities. 

Of all the systems, the lease system was the most profitable to the state. 
There was almost no cost to the state and a relatively large return. The 
contract system, also, usually yielded a big profit. Some prisons have made 
profits under each of the public systems. Even local institutions with a 
fluctuating personnel, such as houses of correction, have made a profit. 
There are also many examples of losses under each of the systems, The 
equipment has frequently been so poor, the methods of management so 
inefficient, the initial appropriation so inadequate, that no method could 
yield profits. The state prison of Minnesota has made a spectacular showing 
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with the public account system. The state use system, theoretically, has the 
advantage of an assured market, especially if the institutions of the state are 
compelled by law to purchase their supplies from the penal institutions in 
so far as their requirements can be met there. The state use system, therefore, 
stands a better chance of avoiding disastrous losses than does the public 
account system. In practice, however, the prisons under the state use system 
have a larger proportion of their inmates idle than did prisons under private 
systems, due primarily to the opposition of private industries to any com- 
petition from prison labor. 

The consideration that was most important in determining the system of 
prison labor in the past was competition with free industry. From early 
times, employers and employees objected to prison labor on the ground that 
it was unfair competition. It has been assumed frequently that the objections 
came entirely from the trade unions, but this is decidedly fallacious. One 
illustration of the opposition by manufacturers or entrepreneurs is furnished 
by the efforts of the association of vehicle and implement manufacturers and 
dealers to ruin or prevent the development of the manufacture of binder 
twine and farth machinery in the state prison of Minnesota.'° A garment 
manufacturing association reported that it had spent $200,000 in an adver- 
tising campaign to combat the competition of prison-made goods. Since the 
origin of prison labor in the United States efforts have been made by em- 
ployers and employees to restrict the competition by such methods as stamp- 
ing the goods “prison made,” diversification of prison industries, prohibition 
of the use of power machinery in prison industries, restriction of interstate 
marketing of prison-made goods, exportation of prison-made goods, reduc- 
tion of hours of labor of prisoners, requirement that prison-made goods be 
sold at a price not less than the market price, and various other laws or 
projects. 

It should be recognized that any system of prisan labor will cause com- 
petition with outside labor. If a prison makes brooms and sells them ex- 
clusively to state institutions, so much work is taken from free industries 
which previously supplied the brooms. If the convicts make roads, so much 
work is taken from outside contractors and laborers, though it is true that 
some of the work might not have been done at the same time under private 
management. The competition, in this general sense, is very small. Less than 
one-tenth of 1 percent of the productive laborers are in prisons, and many of 
the prisoners would be more or less efficiently employed if they were not in 
prison. This makes the total competition of prison labor insignificant. 


‘9 U, S. Department of Commerce, Bureau of Co i i 
epa N rporations, Report on Farm-machinery 
Trade Associations (Washington : Government Printing Office, 1915), pp. 107-110. 
See Richard A. McGee, “Saving Prison Waste,” Annals of the American Academy 
of Political and Social Science, 293 : 59-69, May, 1954, 
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However, prison goods have a practical monopoly in certain fields and 
are in effective competition in several fields. The total value of prison-made 
goods produced in all state and federal prisons in 1953 was only $80,000,000,1* 
but the number of industries represented was relatively small. Prisons make 
only a small percentage of the rope and twine manufactured in the United 
States, but the prison-made commodity is almost always in the form of 
binder twine and in that particular part of the industry, again, the competition 
is serious. The private systems concentrate on a small number of commodities. 
The same is true, to a limited extent, of the public works and ways, and the 
public account systems. On the other hand, the state use system tends to 
diversification, because the demands of the institutions of the state are 
diversified. 

In general, the state use system is less injurious to free industries than 
any other system. But the enactment of an exclusive state use system has by 
no means satisfied outside industries. The cotton manufacturers, for instance, 
are in favor of a state use system but object strenuously if prison labor is 
used to produce cotton goods for state use; the furniture industry is in favor 
of state use, but objects to prison labor in the manufacture of furniture for 
state purposes. And so on for each other industry. Probably no other system 
has resulted in such strenuous efforts to keep the prisoners out of particular 
industries as has the state use system. There is in this respect a surprisingly 
different behavior of business men in European countries, where almost no 
difficulties are raised on this point. 

Yp TRAINING AND REHABILITATION. In recent times, as the treatment 
reaction to crime has developed, labor has frequently been considered as 
part of the prison treatment program. Ordinarily, the assumption is that 
non-punitive labor of almost any kind will instill in inmates habits of industry, 
so that in the post-release period they will work at socially acceptable 
occupations and will not commit crimes. Although a part of the treatment 
reaction, this conceptién of reformation is very similar to conceptions 
regarding the reformative effect of punitive labor, or of punishment of any 
kind. Another popular assumption is that through prison labor inmates learn 
skills which enable them, in the post-release period, to support themselves and 
their families by legitimate means so that they “do not have to turn to crime.” 
Both assumptions, in turn, are based on the notion that economic need and 
attitudes toward work, not attitudes toward legal norms, produce crime. The 
assumption regarding the “ habit-forming” values of prison labor was stated 
as follows by the Director of the U.S. Bureau of Prisons in 1937: 

The great necessity in prison is work. If I had to manage a prison upon condition that 
I make my choice of one thing, and only one, as an aid to discipline, as an agency for 


3 United Prison Association of Massachusetts, “What’s New in Prison Industries?” 
Correctional Research Bulletin, No. 6, April, 1955, pp. 5-6. 
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reform, for its therapeutic value, I would unhesitatingly choose work—just plain, honest- 
to-goodness work. Of course, I wouldn’t like to have to concentrate so on a choice and 
it would be unwise to be so restricted. Physical examinations, medical treatments, bodily 
repairs, educational opportunities, spiritual guidance, psychiatry, psychology, are necessary 
and helpful. But the habit of work is what men most need.” 


An alternative statement regarding the indirect rehabilitative value of 
prison labor may be made as follows: Work in prison affects reformation 
largely to the extent that it is conducive to changes in associations upon 
discharge from prison, but it also contributes to the morale of inmates so 
that they are psychologically better equipped for making such changes in 
associations. Undoubtedly, many prisoners learn skills which can be used 
after discharge. But the possession of these skills does not, by itself, pro- 
duce reformation. Instead, it is at least probable that possession of the skills 
affects the social mobility of the discharged inmate and that as he moves 
from the status of an unskilled worker or of an unemployed person to the 
status of a skilled worker his associations and, consequently, his attitudes 
toward legal norms also change. Rather than return to the social situation 
which produced his criminality in the first place, the discharged inmate 
who has been trained in a useful occupation conceivably will move into a 
new social situation, perhaps one not conducive to criminality, Also, the 
work provided in prisons is indirectly important to reformation under the 
current prison practices, because absence of work means idleness, not par- 
ticipation in programs aimed more directly at rehabilitation. Since idleness 
in prisons undoubtedly contributes to the incidence of “prison stupor,” 
because it is conducive to low prisoner morale, and because it affects the 
incidence of prison riots, it may be concluded that idleness seldom equips 
inmates for shifts in loyalties from criminal groups to law-abiding groups. 
Until the treatment reaction, and programs based on it, becomes much 
more extensive than it is at present, prisons will necessarily have to provide 
work programs which contribute to the psychological well-being of inmates 
who are merely “doing time.” Perhaps it is for this reason that prisoners in 
Scandinavian countries and in Mexico possess the right to work." Prison 
labor, then, can contribute to rehabilitation by providing inmates with 
skills which, in turn, might affect their associations and, consequently, their 


18 Quoted by The American Prison Association Manual of Si 
¥ uggested Standards for 
a State Correctional System (New York: Author, 1946), p. 40. Reprinted by permission 
of the publishers. For the yiew that prison labor is important for the skills it provides, 
see Charles V. Jenkinson, “How Can Prison Industries Contribute to the Preparation of 
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attitudes toward criminality. It also can contribute to rehabilitation, inarather 
negative sense, by keeping inmates occupied so that they leave the prison in 
good psychological and physical condition." 

Both the “‘inmate-welfare” point of view and the “acquisition-of-skills” 
point of view must be considered in evaluating the contributions of the 
various systems of productive labor to rehabilitation. Some people have 
limited their attention to the first of these and have maintained that because 
a large proportion of the prisoners are unskilled workers, often engaged in 
outdoor work, prior to imprisonment, they should be employed in outdoor 
and relatively unskilled work during imprisonment. The conclusion does not 
necessarily follow ; the fact of criminality may indicate that for increasing the 
probability of reformation just the opposite training should be given. 

The importance of continuation after release of the work learned in 
prison is sometimes minimized, also. It is asserted that the prisoner does 
not wish to tell where he learned the trade, he wishes to throw off everything 
that reminds him of his prison career, and, in practice, he seldom learns a 
trade sufficiently well to pursue it efficiently after his release. The argument 
is pertinent, but, nevertheless, if other things are equal it seems preferable 
for a prisoner to learn a trade that he can pursue after release rather than 
one he cannot possibly pursue, since a change in vocation might indirectly 
produce changes in attitudes toward crime. 

In order that prisoners may have the work best fitted to them and most 
interesting to them and that can be pursued after release it is necessary that 
the prison industries be diversified. The state use system has a decided 
advantage over all of the other systems in this respect. In order to supply 
the requirements of the institutions of the state a great many occupations are 
introduced into the prison. In New York State, for instance, more than 700 
articles for the institutions of the state are produced in prisons. In Minnesota, 
on the other hand, with the public account system, the prisoners engaged 
in productive labor are Practically all employed in making twine and farm 
machinery. The prison has such a monopoly in this field that it would be 
necessary for a prisoner after release to cross several states in order to find 
similar work outside of the prison. Jenkinson believes that all state prisons 
except those with very small populations could support at least 25 general 
types of industries and produce over 70 kinds of products.’* 

> WAGE PAYMENTS TO PRISONERS. Payment of wages to prisoners is not 
a new device. As early as 1700 Massachusetts provided that inmates of the 
houses of correction should receive eight pence out of every shilling they 
made, under a system in which masters of relatives furnished tools and 
materials. In the county prisons of Pennsylvania in 1790, in the state prison 

15 Cf. Allan L. Robbins, “Relation of Industries to Rehabilitation and Prison Admini- 
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of New York in 1796, of New Jersey in 1798, Massachusetts in 1800, and 
Maryland in 1811, the wardens were instructed by the laws of the state to 
put the prisoners at hard labor and give them wages as an incentive to work. 
It was expected that the sale of the products would produce a profit for the 
institution from which the wages could be paid, and that the prisoners 
would pay for their maintenance out of the wages. But no profits were 
secured, no wages could be paid, and the prisoners had to be maintained 
at the expense of the state. For a time prisoners were held until they paid 
for their maintenance, but the prisons soon became congested and the sys- 
tem was modified. After this general failure of the wage system in prisons, it 
disappeared almost entirely for half a century. But in 1853 the Eastern 
Penitentiary of Pennsylvania began to pay small wages to prisoners. Other 
states gradually adopted the same policy. In 1953, thirty-four states paid 
wages to prisoners, with wages ranging from 4 to 70 cents per day.!? The 
Federal Prison Industries, a governmental corporation which operates as the 
industrial division of the Bureau of Prisons, pays inmates at the rate of 12, 
18, 24, or 30 cents per hour, according to the grade of work performed. In 
1958, the average wage paid per month for those employed in manufacturing 
was $33.35. 

Among the states, wages depend on a variety of things other than the 
efficiency of the inmate; e.g., good conduct, the number of children in the 
prisoner’s family, and especially the profits of the institution. It is theoretically 
unfair, assuming that a wage is to be paid, to make it dependent on the 
profit of the institution for the reason that the institution may fail to make 
a profit because of conditions over which the prisoner has no control, 
such as inadequate working capital, poor location of prison, poor choice of 
industries, poor salesmanship, or poor organization of the work. It is pre- 
ferable to base the wage on a comparison of the efficiency of free labor 
and of prison labor, taking into account the physical equipment and the 
organization of work. This should determine the wage scale for the prison, 
and wages should be paid whether the prison makes a profit or suffers a 
loss. If prisoners are to be paid at all, they should be paid even when idle, 
if their idleness is due to no fault of their own. This principle is currently 
used in Wisconsin, where almost all inmates are paid 35 cents per day. 

Various reasons have been given for paying wages to prisoners: to in- 
crease the efficiency, to increase the interest in work, to prevent prison- 
made goods from selling below market prices, and to make provision for 
the dependents of prisoners. A real wage would tend to make the prisoner 
more interested in his work, more contented, less hostile toward the state. It 
would give him an opportunity to make choices in disposing of his money, 
thus introducing an element of foresight which is sadly lacking in the 


47 United Prison Association of Massachusetts, op. cit., p. 12. 
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conventional system. Some maintain that money in the hands of a criminal is 
likely to be dangerous, that the prisoner will go on a spree as soon as released, 
refrain from work until all his money has been spent, and then drift into 
crime again. But it probably affects as many in the opposite way. Ex-prisoners 
often drift back into crime when they find difficulty in obtaining employment, 
or their money does not last until they secure their first wages. 

The Chief of the Section on Social Defense in the United Nations has 
argued that labor is a right of prisoners under the “ Universal Declaration of 
Human Rights” adopted by the United Nations. He states, further, that 
prison labor is not treatment, that prisoners should receive the same pay as 
free men if they do the same work, and that prison labor should bea part of 
labor in general.** 

The argument is raised, however, that the prisoner has no right to a 
wage because he has forfeited his right to the products of his labor. The 
Attorney General of Texas in 1913 held that a law authorizing the payment 
of wages to prisoners was unconstitutional on the ground that when an 
offender is convicted he loses not only his freedom but also his right to the 
products of his labor, and that the sentence makes him both a prisoner and 
a slave. The state constitutions, with two exceptions, provide that slavery is 
illegal except for conviction of crime. This, however, does not mean that the 
prisoner must necessarily be a slave. 

> ADMINISTRATIVE PROBLEMS. Two general problems confront the 
administrative officers and professional workers of a prison with reference 
to the employment of prisoners, even after the system of labor is settled. 
One of the problems is the assignment of prisoners to their tasks in the 
prison industry and to institutional maintenance task such as cleaning, 
cooking, and clerical work. With the development of classification com- 
mittees a few prisons have developed personnel programs which compare 
favorably with personneleprograms in private industry. The various kinds of 
jobs are analyzed and each prisoner is studied on entrance to determine the 
kind of labor he is equipped to do. The prisoner’s preferences and needs 
are noted and, in the ideal system, he is given the occupation he wishes if 
it is possible to do so in view of his capacities and the institutional op- 
portunities. However, in practice the needs of the institution almost always 
are given priority over the needs or desires of the inmate. As was pointed 
out in Chapter Twenty-three, the criteria used for assignment of inmates to 
specific tasks probably are custody, convenience, discipline, and treatment, 
in that order. 

Organization of working time poses a second general administrative 
problem. If prison industry is to be efficient and profitable, interference 


18 Manuel Lopez-Rey, “Some Considerations on the Character and Organization of 
Prison Labor,” Journal of Criminal Law and Criminology, 49: 10-28, May, 1958. 
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with work must be reduced to a minimum. At the same time, the reduction 
in work interference must be consistent with the performance of other 
Necessary activities. It is extremely difficult to organize an efficient prison 
industry or maintenance system, because men are frequently called from work 
for interviews, visits, band practice, work in other shops, sick call, discipline, 
or other routine prison activities. Certain custodial practices also are con- 
ducive to inefficiency in inmate work. For example, time must be taken for 
counts, the inmates must be in their cells at 4:00 p.m. or 4:30 P.M., when 
the guard is changed, and for security reasons inmates usually must bathe, 
visit the barber, and patronize the commissary during working hours. It 
frequently happens that when one prisoner is called from work, a process 
in which eight or ten other prisoners are engaged is interrupted. Many of 
the interruptions of this kind, of course, could be prevented by a well-planned 
organization of prison activities. 

A more fundamental aspect of this problem involves a question of the 
priority of prison work over more direct treatment programs. Although the 
increasing idleness in prisons in recent years has been rightfully viewed 
with alarm, revival of the industrial prison might not, by itself, produce the 
rehabilitative effects which are demanded of our prisons. Instead, the treat- 
ment reaction to crime seems to imply a reduction in the amount of prison 
labor, so that time can be devoted to more efficient treatment programs. 
Gill was arguing on this ground for a reduction of prison labor twenty years 
ago: 


The industrial prison has not Proven a success penologically. In the early days hard 
work was the panacea for all ills—especially crime. In these days of social work, scientific 
medicine and psychiatry, we have come to realize that the cause and cure of crime are by 
no means merely economic. Practically everyone admits that Most men leave prison worse 
than they enter. This is not the fault of the industries, but it is a strong indication that the 
Present emphasis on industries does not Produce the desired results penologically.’* 


In spite of this argument, however, most classification committees and 
prison administrators still operate as if work were the most important 
non-punitive activity in the institution, regardless of whether or not the work 
is of any value to the inmates. In Many institutions, of course, this is apparent 
from the fact that the prison labor system is practically the only “treatment” 
facility available. And in many other institutions, where the classification 
committees and prison administrators are able to assign inmates to both 
work and more direct treatment Programs, the work activities are given 
priority. In most institutions the assumption is that industries which are 
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profitable to the institution must be manned, even if the value of the work 
to the inmates cannot be rationalized at all. The prison and prison industries, 
in this case, become monsters which inmates must serve, rather than insti- 
tutions in which inmates are trained or “treated.” The treatment reaction 
to crime is not yet so extensive that a prison administrator can choose to 
assign inmates to specific rehabilitation programs at the cost of closing down 
an industry such as a cannery. If there is a choice, the industrial activity 
must almost always be given preference over the treatment program.*° 
Similarly, the notion that free laborers could be hired to perform the prison 
maintenance tasks, thereby releasing inmates for treatment, would find 
few supporters today, even though most persons readily accept such a policy 
as it pertains to inmates of mental hospitals who also are being treated. 
While closing down industries and freeing inmates from maintenance tasks 
would be expensive, the expense might be offset in the long run by the 
development of treatment techniques and programs which would reduce 
recidivism. Even if prisons became almost exclusively institutions for treat- 
ment, however, some kind of work activity probably would be provided, 
just as work activities are provided as a means of “passing the time” in 
mental hospitals. It cannot be argued that prison labor has no rehabilitative 
effects, but it is doubtful that labor is the most important activity which 
is, or could be, provided for the reformation of prisoners. 
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Chapter Twenty-Six 


Education in Prisons 


ENT as popularly understood, means the process or product of 
formal training in schools or classrooms. In a broader sense, education 
includes all of the life experiences which shape a person’s attitudes and 
behavior. Education in prison has been viewed in both ways. On one hand, 
prison education was once taken to mean little more than the academic 
school programs which were offered to inmates. This conception of education 
still persists in some prisons. On the other hand, all intentional efforts 
to direct inmates away from crime by means of non-academic, as well as 
academic, measures are now usually considered as prison education. From 
this point of view, “education” of prisoners is almost synonymous with 
“treatment” of prisoners. This broad conception of prison education may 
be observed in the New York State Correctional Law: 


The objective of prison education in its broadest sense should be the socialization of 
the inmates through varied impressional and expressional activities, with emphasis on 
individual inmate needs. The objective of this program shall be the return of these inmates 
to society with a more wholesome attitude toward living, with a desire to conduct them- 
selves as good citizens and with the skill and knowledge which will give them a reasonable 
chance to maintain themselves and their dependents through honest labor. To this end, 
each prisoner shall be given a program of education which, on the basis of available data, 
seems most likely to further the process of socialization and rehabilitation. The time daily 
devoted to such education shall be such as required for meeting the above objectives.” 


In this broad sense, the problem of prison education is essentially a 
problem in reformation. This involves a conversion, a transference of alle- 
giance from one group to another, so that the person is not receptive to 
criminal behavior patterns, and a redirection of those specific interests and 


1 New York Correctional Law, Chapter 864, Section 136, quoted by Price Chenault, 
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attitudes conducive to contacts with criminal behavior patterns. Little specific 
knowledge has been acquired regarding the exact technique of producing 
the conversion, the identification of self with the law-abiding group. But 
it is essential that prisoners be immersed in the ideals, sentiments, and 
traditions of law-abiding society. This means not merely an intellectual 
comprehension of these traditions, but emotional involvement with them. 
Probably the best way to accomplish this would be by providing inmates 
with frequent and intimate contacts with people who have the traditions; 
this is limited by considerations of custody and punishment. An alternative 
is to provide the contacts, meager and ineffective as they must be in the 
prison community, by means of educational facilities. Reading and writing 
can assist in producing the contacts, but contacts also can be provided by 
means of moving pictures, library facilities, lectures, classroom instruction 
in academic subjects, group discussions, religious exercises, certain recreations 
and entertainments, and even individual psychotherapy. Participation in 
such activities, Jike participation in vocational training, also gives the offender 
an opportunity, after his release, to change his social position and, conceiva- 
bly, to associate with persons having strong anti-criminal biases. 

> THE DEVELOPMENT OF PRISON EDUCATIONAL POLICIES. The church has 
been interested in the religious instruction of prisoners since the origin of 
imprisonment. During the medieval and early modern periods preachers 
and priests visited the prisons more or less regularly and conversed with 
prisoners in congregate or separate meetings. Some of the early houses of 
correction had resident chaplains who, in addition to holding regular re- 
ligious services, attempted to teach the elementary subjects, especially to 
the children confined in these institutions. The first recorded instance of 
regular visitation of prisoners in America was by the Quakers of Philadel- 
phia just prior to the Revolutionary War. These laymen, as the preachers 
after this time, distributed Bibles and theological tracts and conversed with 
the prisoners in the cells. Prior to 1845, few prisons had regular resident 
chaplains, and these were poorly paid and were, in general, inefficient. 

The development of secular educational work in prisons resulted directly 
from the effort to teach prisoners to read the Bible and the tracts. This effort 
to introduce secular education met with some resistance. The warden of 
Auburn prison in 1824 successfully opposed an attempt to teach the younger 
convicts to read and write. His Opposition was based on the “increased 
danger to society of the educated convict.” It was regarded as especially 
dangerous to teach convicts to write, for, it was asserted, this could easily 
result in forgery. The same fear was expressed in England about this time.? 


* O. F. Lewis, The Development of Ameri 
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The first organized educational work in America started in the New York 
House of Refuge. Provision was made there for two hours a day for each 
child; one hour of this consisted of learning to read the New Testament, the 
other of lectures and talks by the superintendent. The following year, the 
school period was increased to four hours a day, and the work consisted of 
the three R’s, geography, and book-keeping. At about the same time, an 
effort was made in Auburn prison to determine what proportion of the 
prisoners were unable to read and write. As.a result of this investigation, in 
1826, the chaplain organized the prisoners into small groups to learn to read 
and write; with the assistance of theological students, within a few years 31 
such classes were formed and 160 prisoners were attending them.* 

In practically all institutions for adults up to the middle of the nineteenth 
century, the prisoners were not permitted to meet in groups and the school 
work was practically always done at night. As late as 1845, few institutions 
taught even the three R’s, and these few gave a very small amount of time 
to formal educational work, though systematic efforts were made about the 
middle of the century to introduce this elementary educational work into all 
penal and reformatory institutions. Lewis describes the typical ‘prison school 
at that time as consisting of 
the chaplain standing in the semi-dark corridor, before the cell-door, with a dingy lantern 
hanging to the grated bars, and teaching to the wretched convict in the darkness beyond 
the grated door the rudiments of reading or of numbers.* 


The first legal recognition of academic education as desirable in penal or 
reformatory institutions was in 1847 when the legislature of New York 
state provided for the appointment of two teachers for each of the state 
prisons to give instruction in English for not less than an hour and a half a 
day. Within a comparatively short time, many of the prisons in other states 
made similar provisions. In most places, the educational work continued to 
be confined to the evening, and no congregate groups were permitted. This 
continued in some institutions to the present century. 

The greatest stimulation to the development of prison schools and other 
educational activities in prisons came with the increasing popularity of the 
treatment reaction to crime after the Civil War. The non-punitive, construc- 
tive measures advocated for use in the attempt to reform or treat inmates 
were largely educational. A growing faith in the importance of academic 
education to all citizens in a democracy and to the “good life” also per- 
meated prison and reformatory systems. The logic was something like this: 
If the good citizens are the educated citizens, then the education of bad 
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citizens (prisoners) should make them good. The Elmira Reformatory, 
which opened in 1876, had a “school of letters” as well as a trade school. 
Elmira’s first warden, Brockway, described the changes in his own attitudes 
toward reformation during the last half of the nineteenth century, and this 
description may be taken as an illustration of the changes in public opinion 
taking place at the time. He stated that he had at first placed his dependence 
on regular labor with the expectation that it would form habits that would 
persist after release; then he was converted in a religious meeting and for 
a time had great faith in the power of religion to modify the behavior of 
the prisoners; by 1885, he had developed a greatly enhanced estimation of 
the reformative value of rational education.’ By rational education, he meant 
education in its broadest sense, including vocational education, lectures, 
certain entertainments, group discussions, and the teaching of ethics, as well 
as the ordinary academic course. 

> THE PRISON SCHOOL. The year 1930 has been selected by some American 
criminologists as the date of an upward trend in correctional education, 
and efforts prior to that date are appraised as scarcely deserving of mention. 
While some very encouraging developments have occurred during the last 
25 years in a ‘few institutions, the total system of correctional education in 
the United States shows no distinct break in 1930 or in any other year.’ 
At the beginning of the second World War, no more than one-fifth of the 
state prisons and reformatories had good school systems and approximately 
the same proportion had no school systems at all. According to a survey 
in 1941, about one-fourth of the population in 44 state prisons and less 
than half the population in 17 state teformatories were in school; about 10 
percent of the state prison population and 20 percent of the state reformatory 
population were in school full-time. 

1. The curriculum. In most of the state prisons which provide academic 
training, the work is confined to the first three, five, or eight grades, and the 
time spent in the classroom is generally no more than five or ten hours per 
week, The primary objective in such schools is to teach the use of the tool 
subjects—reading, writing, and arithmetic. In view of the fact that from 10 
to 30 percent of the admissions to correctional institutions throughout the 
country are functionally illiterate, these are important subjects.” Other 
popular subjects include bookkeeping, drawing, stenography, and civics. 
Comparatively few institutions give courses in any of the social sciences other 
than civics, although several advisory commissions which have made surveys 
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of education in correctional institutions have recommended that much 
more emphasis should be placed on the social studies and especially on 
those social studies which deal with contemporary life, namely, sociology, 
economics, and political science.* These recommendations have been made 
on the principle that for purposes of readjustment inmates should under- 
stand the social world in which they live and especially should understand 
and appreciate the traditions of law-abiding society. Seventy percent of 54 
inmates questioned in one reformatory stated that an ideal rehabilitation 
program for them would be based on “the teaching, explanation, and dis- 
cussion of the fundamental principles for living as a responsible citizen in 
society.’”® 

A few institutions for adults have developed school programs which 
compare favorably with the school programs of many cities. In California, 
the prison schools are actually a part of the school system of the city in which 
the prison is located, and both the administration of the school and the 
instruction are under the direction of the State Board of Education. The 
students and equipment are provided by the prison, the teachers and pro- 
gram by the school district. Regular courses from the first grade through 
high school are given by teachers certified by the board. The content, 
methods, and procedures employed in the ordinary public schools are fol- 
lowed, and certificates and diplomas are granted by the regular school dis- 
trict rather than by the prison. In addition to the courses leading to a diploma, 
a wide variety of the general cultural and technical subjects usually included 
in adult education programs, such as French Literature, Social Living, 
and Accounting, are offered. New York State and the Federal Bureau of 
Prisons also have excellent, well-organized, school systems. Institutions for 
juvenile delinquents have the most adequate schools, while formal education 
in jails and workhouses is almost entirely lacking. In 20 institutions for 
juvenile delinquents, out%of a total of 165, the school work in 1940 was 
subject to the general standards and procedures set by the state department 
of education. 

Among the changes in curricula during the last generation, the most 
significant is the emphasis on what has come to be called “social education.” 
In the narrow sense, social education refers to the classroom attempts to 
help inmates straighten out emotional difficulties to understand family, 
home, and work problems, to respect law and order, and to maintain proper 
relationships with community facilities and agencies.1° The term “social 

8 See, for example, Glenn M. Kendall, The Organization and Teaching of Social and 
Economic Studies in Correctional Institutions (New York: Columbia University Press, 
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education,” rather than merely “education,” apparently is used to emphasize 
that the prison school curriculum now has direct rehabilitative objectives 
and is not merely aimed at providing skills in tool subjects and offering 
interesting ways for inmates to pass the time. But in a broader sense “social 
education” refers to all efforts to transfer inmate allegiances to Jaw-abiding 
groups and to induce them to adopt attitudes which are in accord with those 
of law-abiding members of society, whether or not these efforts are made 
in the classroom." As Chenault says: 


A successful social education program is likely to be spearheaded by the school under 
the direction of individuals who are well trained in the social sciences. It will be effective 
only to the degree, however, that all the services and facilities of the institution participate.’* 


Thus, “social education” has come to mean the entire institutional re- 
habilitative program, in so far as that program is directed toward changing 
inmate attitudes. The Department of Corrections in the District of Columbia 
has developed a series of nine courses designed to orient the inmates in 
social relationships,* and many other prison systems have worked social 
education courses into their school curriculum, often as ‘‘admissions-orien- 
tation” or “pre-release” courses.” 

2. The teachers. The general practice in the state prisons is to have one 
civilian teacher or superintendent, and inmate assistants. Most of the inmate 
teachers are poorly equipped for the work, although it has been reported 
that Oklahoma has had such success with inmate teachers that it prefers 
them to civilian teachers.’° Aside from the fact that few prisoners are able 
to do this work efficiently, the principal objection to inmate teachers is 
based on the fact that teachers are supposed to serve as examples to their 
students, and most convicts are not good examples. The objection against 
inmate teachers would be decreased considerably if it could be certain 
that the “natural leaders” among the prisoners were selected as teachers. 
It is necessary to change the whole public opinion of the prison, and the 
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leaders among the prisoners could exert considerable influence in doing this 
if they had the ability to act as teachers. In general, however, it is distinctly 
preferable to have teachers who represent ordinary society, who have had 
sufficient experience with delinquents to be able to understand them and to 
present the school work in ways that appeal to the prisoners. 

In a few prisons and in most of the reformatories and institutions for 
juvenile delinquents it is customary to have a teaching force composed en- 
tirely of civilians. Two or three reformatories have used female teachers. 
As we have seen, in some institutions*the prison school is a branch of the 
regular public school, with types of teachers, curricula, and procedures almost 
identical with those of the public school. Some adaptation of procedures 
to the special group probably is made, however. 

3. Assignment of students. Illiterates in prison are assigned to the equivalent 
of the first grade of the public school. Those who have completed some 
of the grades in the public schools are customarily classified in prison schools 
so that they will continue their school work from the point where it was 
dropped. If they have already finished the regular courses offered by the 
prison school, arrangements are sometimes made for advanced courses, 
but most of the prisoners have no opportunity or incentive to take advanced 
work. If certain prisoners cannot learn readily, they are dropped from the 
school. 

Many prisons are making efforts now to classify prisoners in a more 
careful way than this. In many institutions intelligence tests are used as a 
means of classifying prisoners according to mental ages. A few institutions 
give standardized educational tests and assign the prisoners to school work 
according to their abilities as thus measured. When this method is used, 
it is necessary to have ungraded classes, since one prisoner will be found 
retarded in arithmetic and advanced in composition, and another prisoner 
will be the reverse. By sepeating the tests at regular intervals the students’ 
progress can be measured. When education is considered in its broadest 
sense, assignments to various activities are made on a clinical basis—in 
accordance with the individualization principle, inmates’ needs and problems 
are diagnosed and individual assignments are made on the basis of these 
diagnoses. 

Yp CORRESPONDENCE COURSES. In most institutions, inmates are permitted 
to enroll in correspondence courses and to do the necessary studying in 
their cells during the evening hours. This method of instruction is defended 
on many grounds: it permits individualization; it appeals to prisoners 
because of the contact with society outside the prisons; often the courses 
and methods of teaching are superior to those in prison classes; and it is 
inexpensive to the state. In a few prisons, correspondence course training 
has been made an integral part of the educational program, and students are 
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given assistance and counsel in regard to correspondence courses by members 
of the educational staff. In most institutions, however, the inmates are 
merely given the opportunity to enroll in correspondence courses ; the selec- 
tion of the course, the rate at which the work is completed, and the decision 
as to whether the course should be dropped are left entirely to the enrollee. 
No doubt the proportion of enrollees who fail to complete courses is high 
in this kind of program. The greatest development of the correspondence 
method has occurred in California and Wisconsin, with the cooperation 
of the extension divisions of the state universities of those states, and in 
the federal prisons.” Also, intramural correspondence courses with inmate 
teachers have been developed in California and Illinois. In this kind of 
system the prison school sets up its own correspondence courses for inmates 
who are unable to enroll in the regular school program either because of 
conflicts with other prison activities or because the desired courses are not 
offered. In 1937, more than 400 prisoners were enrolled in these intramural 
correspondence courses in Joliet, Illinois, but the program has now been 
abandoned. 

> VOCATIONAL EDUCATION. The best prison vocational training programs 
are those in which trade training is correlated with related academic subjects 
and in which an attempt actually to teach vocational skills is made. Only 
a small number of prisons have such vocational programs. In the vast 
majority of institutions “vocational training” is merely the maintenance, 
industrial, or agricultural work to which inmates are assigned. Prison indus- 
tries were once defended on the ground that they were profitable to the 
state; now the same industries are often defended, also, on the ground that 
they provide ‘“‘vocational education.” It is possible to assign inmates to 
routine prison work—such as painting, baking, barbering, electrical and 
mechanical repairing, and tailoring—which will furnish the basis for training. 
But in most institutions participation in such prison work hardly deserves 
the name “vocational education.” Even in institutions where inmates are 
assigned to certain work activities on the basis of their needs, the training 
has not been developed in proportion to the development of techniques for 
classification and assignment. Also, as was discussed in Chapter Twenty- 
three, the classification committee’s recommendations often are ignored, or 
assignments are made on the basis of considerations other than the value of 
training. An inmate is likely to be assigned to painting because he is a painter, 
not because he needs training in painting. 

A great deal of attention has been devoted to the question of the desira- 
bility of teaching agriculture to prisoners, and the general tendency in the 
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last generation has been to establish institutions in the country so that agri- 
culture can be carried on. It is maintained that this has the advantage of 
solving the convict labor problem, of breaking the monotony of prison life, 
of helping supply the demand for farm labor, and of training the prisoner 
for an occupation in which the temptations and pressures after his release 
will be less severe. But the disadvantages of this are evident. In most parts 
of the United States not much farm work can be done in winter, farmers 
are unwilling to hire ex-convicts, and many prisoners come from the cities 
and are unwilling to live on farms. It is as unwise to attempt to fit all prisoners 
for agriculture as for the barber’s trade or the automobile industry. Un- 
questionably agriculture is desirable as an occupation for some prisoners 
and they should be trained in it. Whether a particular prisoner should be 
trained in agriculture or some other occupation should be determined by his 
attitudes, experiences, and abilities. 

The Walkill Prison in New York, the California Department of Cor- 
rections, and the Jackson Prison in Michigan have developed outstanding 
vocational programs. In the latter institution, unskilled prisoners with six 
months or less to serve are offered short technical courses in such subjects 
as machine-shop practice, welding, pattern making, drafting, and sign paint- 
ing. Also, courses related to the technical training—shop theory, shop 
mathematics, blueprint reading, etc.—are given.*? In California, vocational 
training is a part of the prison school system and is, therefore, administered 
and taught by civilian educators certified by the State Board of Education.** 
In New York, vocational counselors visit each maximum-security prison 
seeking men qualified for transfer to Walkill, where more than 20 different 
trade courses are offered.1® 

The vocational training in reformatories for young adults is not much 
better, on the whole, than in state prisons. The greatest difficulty is that the 
inmates either stay in the,institution for too short a time to acquire a trade, 
or else shift from one trade to another. The institutions for juvenile delin- 
quents have attempted to give trade training, but they are handicapped by 
the fact that most of the inmates are young and remain in the institution for 
only a short time. Even if they develop vocational skill, they cannot acquire 
positions when they are released. It is hardly necessary to mention the fact 
that the jails and workhouses characteristically give no vocational training. 

Penal institutions are, generally, just as inefficient in equipping inmates 
with vocational skills as they are in equipping them with academic skills. 

ER Akers, “A Prison Trade School—Students and Training,” Journal of Criminal 
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But perhaps at present the most serious problem regarding vocational edu- 
cation in prisons is not the problem of reducing this inefficiency in imparting 
vocational skills to inmates. Rather, the important problem seems to be that 
of determining the amount of emphasis which should be placed on vocational 
education in the correctiona] program. Until quite recently it was felt that 
vocational training was the most essential kind of education and almost all 
rehabilitative efforts in the prison were vocational. The current emphasis 
on social education, however, has superseded the earlier emphasis on voca- 
tional training. We no longer are satisfied if the prison produces competent 
bricklayers ; we want it to produce honest bricklayers. After a careful survey 
of fifteen state reformatories forty years ago, Nadler concluded that the 
industrial training in those institutions was not successful and that it would 
be preferable to devote the time to changing inmates’ attitudes.*° While 
vocational education procedures have been greatly improved in the last three 
and a half decades, the notion that prisoners’ major difficulties can be 
resolved by vocational training has declined in popularity. Jt now appears 
that vocational education is important to rehabilitation not because of the 
skills it provides but, instead, because it affects the inmate’s conception of 
himself and influences his post-release associations. 

Yọ THE PRISON LIBRARY. The state prison of Kentucky had a small 
library as early as 1802, but most of the prisons made no effort to establish 
libraries until about 1840. They depended entirely on Bibles and tracts that 
were distributed by preachers. Lewis describes the situation as it existed in 
1845 as follows: 


Only the better organized prisons maintained libraries, Connecticut had a small library; 
each prisoner was furnished also with a weekly temperance paper, and a religious paper. 
Massachusetts had a library of several hundred volumes, initiated by a donation of $50 
“sent by a mother of a life prisoner to her son, to furnish him with proper reading.” 
‘The prisoners in the Massachusetts prison made frequent donations for the library out 
of their earnings. The State appropriated, in the early forties, $100 annually for the increase 
and greater variety of books. Books were distributed at intervals of several weeks in prisons 
possessing libraries, at the discretion of the warden and chaplain.** 


It is probable, however, that practically all of the books in these libraries 
were theological and were intended to compel prisoners to contemplate the 
eternal sufferings to which they would be subjected if they did not repent. 
As late as 1853, the moral instructor in the Eastern Penitentiary of Penn- 
sylvania complained because books that were not “of a strictly religious 
kind” were being placed in the library, resulting in an “alarming decrease in 
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the call for religious books.”** The chaplain of the women’s prison in Sing 
Sing made public charges against the matron because of her interference 
with the religious education of the prisoners, charging her, among other 
things, with supplying the prisoners with such morally destructive literature 
as Dickens’ Nicholas Nickleby.” After the prison library movement started, 
about the middle of the nineteenth century, it grew much more rapidly than 
did the school work. 

At present almost all correctional institutions except some of the jails 
and workhouses have libraries. But the funds for purchase of books are 
seldom more than nominal and most libraries consist of gifts of unwanted 
books from other libraries. The American Prison Association made the fol- 
lowing statement about prison libraries in 1946: 


While the number of fairly good libraries is steadily growing, many prison and reforma- 
tory libraries in America today, filled with dog-eared discards from a thousand attics, 
need a house-cleaning more than anything else. Dull books that nobody would read, 
fine-type books that nobody could read, out-of-date books that nobody should read—all 
these should be sent remorselessly to the scrap heap.** 


If the library is to play an important part in the formation of new attitudes, 
the books must be carefully selected for the institutional library and for the 
individual prisoner. The number of institutions with library staffs equipped 
to render such services is close to zero. In 1945, thirty libraries reported that 
they had purchased no new books during the year.** 

The open-shelf system in which inmates are permitted to go to the library 
to select books has been adopted in most of the federal prisons and in a 
number of state institutions. But in many institutions, inmates still must 
order books from a printed catalog of titles which is passed among the cells. 
Of 115 state prisons and reformatories responding to a questionnaire sent 
out in 1940, 54 reported®the use of this system for distributing books.** In 
the same number of institutions the library had no special quarters. Half 
of the institutions did not include library expense in the regular budget. In 
some institutions the librarian is an untrained inmate. 
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Jn addition to affording recreational reading activities, a well-organized 
prison library can contribute to all phases of the educational program. It 
may also serve to connect the inmate with outside, law-abiding society, and, 
if there is a reading room, it provides him with an oasis where, momentarily 
at least, he can exclude from his life the deleterious influences of the prison 
environment. 

> HINDRANCES TO EDUCATIONAL WORK. Among the hindrances to 
educational work in prisons are the attitudes of the prisoners and the in- 
formal organization of the prison. Some of the attitudes are developed out- 
side the institution, but many of them are produced by the prison régime 
and by the conception that the prisons are primarily places of punishment. 
The walls and bars needed to prevent escapes keep this aspect of the prison 
continually before the attention of the inmates. Prisoners conventionally 
react by a hostile attitude toward the institution and all its activities. The 
school, recreational, religious, and other activities constantly struggle 
against this attitude and generally with little success. Educational admini- 
strators, like the warden and guards, are considered “outsiders” by the 
inmates. Prisoners who participate in educational activities are looked down 
upon and, in some prisons, suspected of being stool pigions. Prisoners cannot 
be expected to appreciate efforts to help them when the institution as a 
whole is designed to injure them and make them suffer. Those who are 
most susceptible to modifying influences of education are fixed in their 
hostile attitudes, therefore, because of the penal aspect of the institution. 
Probably this difficulty is so great that the prison as it is ordinarily organized 
at present should not be expected to modify behavior or attitudes very 
greatly. 

A second hindrance to educational work is the inadequate equipment 
and organization of this work. Libraries are often housed in the visiting 
room, chaplain’s office, or a storage room. Monéy is not available for ex- 
pensive vocational educational materials or instructors, In certain places no 
room is provided for school except the mess-hall. In some institutions 
children’s school desks are used for adult prisoners. The textbooks are 
frequently those used in the public schools for children. Some years ago, 
according to reports, a class of prisoners was engaged in copying from the 
blackboard a sentence which read, “How swiftly and pleasantly the hours 
fly by.” Conditions which are similar to those existing in 1931 still prevail 
in many institutions: 


History taught from texts that were published before the World War, and reading 
from primers published as far back as 1868; 75 men of all ages crammed into the only 
classroom in the prison, seated on backless benches without desks, taught under the 
district school method by an earnest but untrained chaplain, and searched by guards on 
entering and leaving the classroom; sixty reformatory inmates in a single room, taught by 
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an untrained inmate under twenty years of age, with a sleepy, stupid-looking guard on a 
high stool in the front of the classroom to keep order; guards conducting classes with 
hickory clubs lying on their desks; guard-teachers, after a hard day’s work in the school, 
“ swinging the club ” over their erstwhile pupils in the cell houses and mess hall; a $130-a- 
month guard in charge of the education work in a 3,000-man penitentiary; men studying 
in the prison of one of the wealthiest states in the country by the light of fifteen-watt bulbs; 
rules forbidding prisoners attending school to have writing material of any kind in their 
cells; educational “ systems ” which consist of allowing prisoners, without guidance, to 
purchase correspondence courses far beyond their ability and to follow them without 
assistance; schools that are nothing but dumping grounds for the industries, places of 
temporary sojourn for men who have not yet been assigned to work, or convenient roosting 
places for yard gangs that are called on occasionally to unload cars of coal and other 
supplies; libraries in which there are not more than a dozen up-to-date books possessing 
educational value; and so on almost endlessly.*” 


A third hindrance to educational work is the productive industry and 
maintenance activities of the institution. This involves a difficult problem in 
the comparative importance of labor and of educational activities. School 
authorities generally insist that the work should not interfere with the 
school; the warden, interested in the financial status and the smooth opera- 
tion of the institution, insists that the school should not interfere with prison 
labor. In general, educational activities are organized so that they interfere 
as little as possible with productive labor. One experienced warden, however, 
has stated that he would discharge either the director of education or 
the supervisor of industries, or both, if they were unable or unwilling to 
correlate the programs of education and industries.28 While this attitude may 
seem harsh, the implication is that if these two programs cannot be co- 
ordinated the purpose of a modern correctional institution is defeated.*® 
The general point is that the criminal needs a fundamental modification of 
attitudes unless he is to be retained in the institution all his life. Even if 
labor has some value for this purpose, many other methods also must be 
used, and these methods are usually included in the educational system. 

> RESULTS OF PRISON EDUCATION. While most existing educational 
programs, like most existing work programs, probably are of very slight 
value for the purpose of modification of attitudes, many prison administra- 
tors and many prisoners have expressed the belief that well-organized prison 
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schools are an excellent reformative influence. Few attempts have been 
made to measure this influence and most of these attempts have not been 
reliable. An elaborate statistical study was made in the Wisconsin State 
Prison, which has an educational system that is decidedly above the average 
of state prisons. The general conclusion was that, when other things are 
held constant, men who do not attend the prison school violate parole in 
significantly larger numbers than do men who attend the school. However, 
educational training for less than six months appears to have no effect on 
recidivism.?° Less detailed studies have been made on the post-release be- 
havior of Joliet prisoners who had taken intramural correspondence courses 
in the institution, with the conclusion that their behavior was slightly superior 
to the behavior of the control group.*t Akers found that of 170 men given 
trade training, 42 percent secured jobs for which they had been trained 
and only one was returned as a parole violator. In a control group of 133 
untrained inmates, nine were returned as parole violators.** 
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Chapter Twenty-Seven 


Release from Prison 


pA EXITS from prison are more numerous than the entrances into prison. 
Entrance into prison on sentence must always be by way of the court, gen- 
erally in accordance with conditions fixed by the legislature. But one may 
be released from prison by completion of the full term imposed by the 
court, or before ths end of the full term by an executive who grants a 
pardon or commutation, or an administrative board that grants a parole or 
a release on good time. That is, acting by authority of the constitution or 
statutes, the legislature, the court, an executive, or an administrative board 
may determine the time of release of a prisoner. Table XIX shows the 
methods of release for felons in 1958, as reported by the Federal Bureau of 
Prisons. 

Wọ PARDON AND RELATED CONCEPTS. The modification of penalties by 
the executive may take the form of pardon, commutation, or amnesty. A 
pardon is an act of mercy or clemency, ordinarily by an executive, by which 
a criminal is excused from a penalty which has been imposed upon him. It 
has been held in many decisions that the pardon wipes away guilt and makes 
the person who committed the crime as innocent as 5 though he had not com- 
mitted it. Pardon may be either conditional or absolute. The conditional 
pardon is one in which the guilt is wiped away on condition that the offender 
perform certain acts or refrain from certain acts specified by the pardoning 
power, such as leaving the country or abstaining from intoxicating liquors. 
If a person who has received a conditional pardon fails to perform the 
required acts, the pardon becomes void and he may be returned to prison for 
the remainder of his original term. 

Commutation of sentence is a reduction of the penalty by executive order. 
A sentence is frequently commuted so that it expires at once. Commutation 
differs from conditional pardon in that it does not wipe away guilt in the 


+ Federal Bureau of Prisons, “Prisoners in State and Federal Institutions, 1958,” National 
Prisoner Statistics, No. 21, July, 1959. 
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eyes of the law, and consequently does not restore civil rights as does a 
pardon. Amnesty is a pardon applied to a group of criminals, and is il- 
lustrated by the act of the President of the United States in 1945 of restoring 
civil rights to all federal ex-prisoners who had served honorably in the 
armed forces for one year or more. In February, 1953, Britain granted 
amnesty to 14,260 wartime deserters from the armed forces. A reprieve or 
respite is a temporary postponement of the execution of a sentence, generally 
for the purpose of further investigation of the guilt of the prisoner. It is 


TABLE XIX 


TYPE OF DISCHARGE FROM STATE AND FEDERAL INSTITUTIONS, 1958 


All Institutions Federal Institutions | State Institutions 
Type of Discharge 
Number | Percent | Number | Percent | Number | Percent 
Parole 45,908 44.8 3,587 23.6 42,321 48.5 
Conditional Pardon 7 0 — 0 7 0 
Other Conditional Re- 
lease 5,793 S17 3,308 21.7 2,485 2.9 
Expiration of Sentence 33,754 33.0 7,072 46.4 26,682 30.6 
Pardon 115 al — 0 115 Al 
Commutation 3,102 3.0 3 0 3,099 3.6 
Escape 2,668 2.6 151 ey) 2,517 29. 
Death, Except 
Execution 704 aj 51 3 653 8 
Execution 48 — — 0 48 0 
Other Discharges* 10,321 10.1 1,056 6.9 9,265 10.6 
Total Discharges 102,420 100.0 15,228 100.0 87,192 100.0 


* Other discharges include discharges by court order, and prisoner movement incident to authorized 
temporary absences for appearance in court and other purposes. 


o 

used in connection with the death penalty rather than with sentences of 
imprisonment. $ 

1. History of pardons. From very early times the executive had authority, 
more or less restricted, to grant pardons. In the American colonies the 
pardoning power was generally vested in the executive, but in some cases 
in the assembly. After the Revolution, because of the fear of executives, 
the pardoning power was generally retained by the legislative assembly. 
A tendency soon appeared to increase the power of the governor in this 
field, generally as an expression of the doctrine of separation of powers. 
Recently the responsibility of the governor has been limited by the develop- 
ment of pardon boards. 

2. Laws regarding pardon. In 21 states, the governor shares the power 
to pardon with a board or council, and has no more power than any other 
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member of the board in eight of these states. In 27 states, the governor has 
the sole and complete power to pardon except in impeachment cases. In 
seventeen of these states in which the governor has final authority, a pardon 
board or other assistants are appointed for advisory purposes. An advisory 
pardon board in practice may have complete control of the pardons because 
in those cases the governor always adopts the recommendations of the 
board. On the other hand the recommendation of an advisory pardon board 
in some states is seldom accepted. In South Carolina, the governor is required 
to report to the legislature his reasons if he rejects the recommendation of 
the board. In 31 states, the governor or board of pardons is required to 
report each case to the legislature at the next regular session. 

The President of the United States is authorized to grant pardons to those 
who violate federal laws, except in cases of impeachment. Out of 1,208 
applications for federal pardons acted upon in 1940, 532 were thrown out 
by adverse reports of the attorney; of the 417 on which favorable reports 
were made, pardons or commutations were granted to 313, or 75 percent. 
Of the 313 pardons granted, 235 were merely restoration of civil rights, 31 
were commutations, 40 were remittances of fines, and only 6 were remission 
of guilt as usually understood. In 1950-1958, no pardons or conditional 
pardons, and only 50 commutations, were granted to federal prisoners. 

Mayors are given authority, with restrictions, in a few states to grant 
pardons to those who violate municipal ordinances. This power has been 
greatly abused in a few cities. 

3. Criticisms of the pardon system. The pardoning system has been assailed 
by many people and many have demanded that it be completely abolished. 
The arguments most frequently advanced for abolishing it are as follows: 
It is a device by which criminals who have political influence or other in- 
fluence escape a penalty. It produces an unfavorable effect on prisoners 
in that they try to secure a pardon rather than reform. It makes the court 
careless in imposing sentences or enables judges to impose very heavy 
penalties at a time of public frenzy and later recommend clemency. The 
principal criticism of the ordinary method of granting pardons is that 
the governor, upon whom the responsibility rests, does not have time to 
determine whether the pardons should be granted. A governor of New 
York state asserted that the state should have two governors, one to attend 
to pardon matters and another to attend to the rest of the business of the 
state. Because the governor does not have reliable information on which to 
base a decision, he is susceptible to pressure or clamor. Consequently, many 
pardons are granted for reasons that are entirely inadequate. One governor 
gave as his reason for pardoning criminals that “he could deny Carrie [his 
wife] nothing and she could refuse nothing to anyone else.” Another governor, 
when a friend sought the pardon of two criminals, offered him his choice 
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of the two but refused to pardon both “because that county’s quota is 
exhausted.” In the earlier period, many prisoners were pardoned to make 
room for newcomers;? in 1813, pardons were granted to 134 prisoners in the 
state prison at Greenwich Village, New York, and 198 new prisoners were 
admitted ; it was necessary to pardon the others in order to admit the new 
prisoners. The following are some of the recorded reasons for granting par- 
dons: the offender has been adequately punished, the ends of justice have 


TABLE XX 


PERCENT OF THOSE DISCHARGED FROM STATE PRISONS WHO WERE 
PARDONED IN SPECIFIC STATES, BY DECADES 


aT 


New New Pennsyl- $ £ 
Decade Tey Hampshire A Missouri Michigant 
1800-09 14.3 — — — — 
1810-19 25.5 9.2 — — — 
1820-29 25.7 20.1 21.4 — ' s 
1830-39 38.1 50.8 19.0 18-6} — 
1840-49 22.4 43.4 21.1 25.2 24.6 
1850-59 40.9 41.2 13.4 40.3 23.3 
1860-69 31.0 37.7 16.2 50.0 10.0 
1870-79 10.0 24.0 8.4 11.1 5.9 
1880-89 10.5 13.9 2.9 6.2 4.5 
1890-99 5.2 10.5 3.7 5.9 3.9 
1900-09 0.6 76 3.1 3.8 Kf) 
1910-19 0.2 2.88 — 0.9 0.179 


* Decades are 1826-1835, etc., the last ending in 1915. 
Decades are 1841-1850. etc, 
For the years 1836-1839 only. 
For the years 1910-1912 only. 
For the years 1910-1916 only. 
6 


been met sufficiently, the age (either very young or very old) of the offender, 
sickness of the offender, injury of the prisoner, dependents need his help, 
relatives or others are able to care for him, the crime was committed under 
the influence of liquor, has rendered service in convicting others, meritorious 
service in prisons (such as saving the life of a prison official or helping 
extinguish a fire), or serving his country in the war. 

4. Decrease in pardons. Pardons are constantly decreasing in frequency. 
In 1905-1909 3.0 percent of those released from federal prisons were re- 
leased by pardon. This percentage had decreased to 0.009 percent in 1940, 
and in 1951-58 there were no releases by pardon. The same decrease is found 


20. F. Lewis, The Development of American Prisons and Prison Customs, 1776-1845 
Albany: Prison Association of New York, 1922). 
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in many states. Table XX shows this decrease in a few states for which 
statistics are available over a long period. These states are not representative 
of the entire United States for they are, with one exception, Northern states, 
and the pardon rate is at present about eight times as high in the Southern 
states as in the Northern. The trend has been equally pronounced, however, 
in the Southern states in recent years. 

The general rule of pardons is that the more serious the crime and the 
more severe the sentence, the more probable is release by pardon.* Wines 
and Dwight presented statistics of releases from the state prison of Massa- 
chusetts from 1828 to 1866 which were in accordance with this principle.‘ 
Of male felony prisoners released from state and federal prisons and re- 
formatories in 1940, the last year for which data are available, pardons were 
granted to 5.9 percent of those on sentences of ten years or more, to iD 
percent of those on sentences of five to nine years, and to 0.8 percent of 
those on sentences of less than five years. Of the same releases, 3.9 percent 
were by pardon for those on murder charges, 3.3 for those on robbery 
charges, 2.5 percent for those on burglary charges, and 1.9 percent for those 
on auto theft charges. While severity of the penalty is a significant factor, 
social status, also, affects the frequency of pardons. Negroes are pardoned 
less frequently than white persons, especially in Southern states, and gentle- 
men thieves more frequently than thieves of the lower socio-economic 
class. Also, in areas where parole is used frequently, pardons are used 
infrequently. 

5. Value of the pardoning power. Pardons are regarded as justifiable be- 
cause of errors of justice which call for some method of review of the evi- 
dence. These errors of justice are of two types. The first is the conviction in 
which doubt regarding guilt arises. The second is the conviction in which 
doubt regarding the justice of the penalty arises. In Massachusetts prior to 
1871, life imprisonment was the only legal penalty for burglary, When less 
severe penalties were authorized in that year, many of those who had been 
sentenced previously applied for pardons. In Illinois, the minimum sentence 
for robbery with a gun was raised from one year to ten years and subse- 
quently reduced again to one year. Many prisoners who had been sentenced 
with a minimum term of ten years during this interim applied for pardons. 
In some states, children are sentenced to state prisons for long terms. In 
1917, Governor Bickett of North Carolina pardoned six children between 
the ages of eleven and thirteen years who had been sentenced for terms 


3 This rule was stated by Henry Cabot Lodge, “Naval Courts- i i 
peg pe Monta 50: 43-50, July, 1882, cat adh ae Oevenonins 

+E. C. Wines and T. W. Dwight, Report on the Prisons and Reformatories of the United 
ae md fare New York State Assembly Document No. 5, 1867, P Eer, 
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ranging from fifteen years to life. A Colorado judge, not in sympathy with 
the indeterminate sentence law, fixed a minimum penalty of nine years and 
a maximum penalty of ten years for a certain offender; the governor of the 
state commuted the sentence to “from five to ten years,” thus carrying out 
the intent of the legislature in such cases. Because of these and similar 
changes in legislation or decisions of courts or because of changes in the 
spirit of the times, some method of modifying the actions of the courts 
should be available. If prison sentences were completely indeterminate, few 
pardons would be needed, for the occasions for pardons are found princi- 
pally in connection with penalties which are regarded as unjustified. Much 
has been said about the abuse of the pardoning power, but it is probably 
true, as Tedrow said before the American Prison Association in 1911, that 
“For one abuse of the pardon power there are a thousand abuses of the 
convicting power.” 

Aside from the pardons mentioned above, many pardons are granted in 
some states after the period of imprisonment has ended and for the sole 
purpose of restoring the civil rights of the offenders. The automatic restora- 
tion of civil rights at the time of release from prison, or at léast at the time 
of release from parole, would probably be a much better social policy. 

Yọ Goop-Time LAWS. As early as 1817, a good-time law was passed in 
New York State, which provided that first-term prisoners on sentences of 
five years or less could abridge their sentences by one-fourth for good be- 
havior. Apparently the law was not used. The method was soon adopted in 
several other places; Connecticut passed a law of this kind in 1821 relating 
to inmates of workhouses; Tennessee passed a good time law in 1833 and 
Ohio in 1856; Maconochie put it into general use in 1842 in the convict 
colonies in Australia; and Marsangy advocated this method in France in 
1846. In spite of the earlier precedents in the United States, the method be- 
came generally known jest after the Civil War when the news regarding the 
famous Irish system spread.’ By 1868, 24 states had made provision for 
reduction of prison terms by good behavior, and at present all states save 
California have good-time laws. 

The general principle of the good time laws is that a prison board is 
authorized to release the prisoner in less time than the sentence imposed by 
the court, if, in their opinion, the prisoner maintains good conduct in prison. 
Generally, for every month of satisfactory conduct, a certain number of 
days is deducted from the inmate’s sentence. A usual procedure is to deduct 
one month from the first year of satisfactory conduct, two months for the 
second year, and so on, up to six months for the sixth and each succeeding 
year. A three-year sentence, thus, can be reduced to two years and six 


5E, C. Wines, “Commutation Laws in the United States,” Report of the Prison Asso- 
ciation of New York, 1868, pp. 154-170. 
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morths by good behavior; a ten-year sentence can be reduced to six years 
and three months. In addition to this “statutory good time,” as it is called 
by inmates, prisoners in some states may earn “merit good time” for ex- 
traordinary behavior and “industrial good time” for participation in the 
prison industries. Merit good-time and industrial good-time laws usually 
operate to reduce the period of time to be served before an inmate is en- 
titled to have his case reviewed by the parole board, rather than to reduce 
the actual sentence. A prison board is the administrative authority and can 
determine whether or not the prisoner has earned the reduction in time, but 
the legislature makes the schedule of reductions in time. Granting “time off 
for good behavior” differs, in this respect, from commutation of sentence by 
executive order, in which the sentence is shortened by an authority outside 
the prison because the inmate’s behavior has been good, or for other reasons. 

Good-time laws represent an attempt to mitigate the severity of sentences, 
to get good work from the prisoners, to assist in reformation, and, above 
all, to solve the problem of prison discipline. The two principal objections 
to good-time laws are that they tend to become mechanical and that they 
place emphasis on routine conformity to prison rules, rather than on refor- 
mation. Usually a clerk automatically grants the maximum amount of good 
time to each convict unless good time has been deducted by the disciplinary 
“court.” Prisoners then come to view good-time as a right. The usual practice 
is to credit the new inmate with the maximum amount of good time permitted 
by law and then to deduct a certain number of days from that time whenever 
the disciplinary court finds him guilty of serious infraction of the prison rules. 
Good time may be deducted from the amount of time imposed in a definite 
sentence, or it may be applied to either the minimum or the maximum period 
of an indefinite sentence, according to the laws of the state. 

> THE INDETERMINATE SENTENCE. The release time of a prisoner may 
be determined by the legislature, which fixes a definite sentence for the 
offense, by the court, which receives authority from the legislature to fix 
definite penalties within the limits set by the legislature, or by an administra- 
tive board, which receives from the legislature authority to fix definite 
penalties within the limits set by the legislature or by the court. When the 
time of release is determined by an administrative board and the court 
merely imposes minimum and maximum limits of the penalty, the sentence 
is known as an indeterminate sentence. Strictly speaking, the sentence is 
not indeterminate if the limits are fixed by the court or by the legislature, 
and it should be called indefinite rather than indeterminate. No state has 
sentences that are completely indeterminate and the general practice is to 
call these indefinite sentences indeterminate. 


6 G. I. Giardini, “Good Time—Placebo of Correction,” American Jc l tii 
RTE rican Journal of Correction, 
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The administrative board which fixes the penalties is called a parole 
board, but there is no necessary connection between parole and the inde- 
terminate sentence, “Indeterminate sentence” refers to the fact that the 
exact period of custody is not fixed before the custody begins, while the 
term “parole” refers to the fact that a portion of the period of custody may 
be spent outside the institution. Either may be used independently of the 
other. The federal government and some states have parole systems but no 
indeterminate sentences; it would be possible to have indeterminate sen- 
tences with complete and final release without supervision. Parole is the 
status of the prisoner after release from the walls of the institution, while 
still under the special guardianship of the state. It may be granted either to 
the prisoner on a definite sentence, though this is usually restricted to the 
period of freedom granted by the good-time allowance,’ or the prisoner on 
an indeterminate sentence. A person on an indeterminate sentence may be 
released either conditionally on parole or unconditionally and completely 
without parole. The two methods, though distinct in principle, are generally 
combined in practice and must be combined for the greatest efficiency of 
either system. ; 

1. History of the indeterminate sentence. As early as the Inquisition, the 
indeterminate sentence was used, for criminals were sometimes sentenced to 
prison “for such time as seems expedient to the Church.” In some of the 
early workhouses in the first part of the eighteenth century, commitment 
might be for an indeterminate period, especially for minors. In 1769, the 
colony of Connecticut provided that all rogues, vagabonds, sturdy beggars, 
and other lewd, idle, dissolute, profane, and disorderly persons without set- 
tlement in the colony might be confined in the workhouse at hard labor 
“until released by order of law.” The indeterminate sentence has been used 
in the institutions for juvenile delinquents since their origin, the maximum 
period of confinement being the minority of the delinquent. 

These developments of the indeterminate sentence in the workhouses 
and houses of refuge did not, however, carry to the public an implication 
that it should be extended to the state prisons. Occasional arguments to that 
effect were presented, to be sure, from the time Dr. Benjamin Rush urged 
it in 1787 to the Civil War. But the system really became known to the 
United States shortly after the Civil War, when there was a flood of informa- 
tion regarding the Irish system, which had, in imitation of Maconochie’s 


7 Jn the federal system and in Wisconsin an inmate who has served one-third of his 
time is eligible for release on parole, but if he is denied parole or if he waives parole he 
may be “conditionally released” for a period of time equal to the good-time allowance. 
During this period he is handled “as if on parole.” See George C. Killinger, “Parole and 
Other Release Procedures,” in Paul W. Tappan, Editor, Contemporary Correction (New 
York: McGraw-Hill, 1951, pp. 361-379). 
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example in the convict colonies of Australia, included an indeterminate 
sentence. Largely under the influence of this information Wines and Dwight 
in a report to the state legislature of New York in 1867 urged that sentences 
should be indeterminate for certain types of offenders. In its present form, 
the indeterminate sentence law was passed in Michigan in 1869 and was 
known as the Three Years’ Law, but it was soon declared unconstitutional. 
Indeterminate sentences were an essential part of the program of Elmira 
Reformatory, which was authorized in 1869. Probably the most important 
influence in America in forming a favorable opinion regarding this system 
was a paper by Brockway on “The Ideal Prison System” before the National 
Prison Association in 1870, in which he stated the essential reasons for the 
indeterminate sentence as clearly as they have ever been stated. 

It was not until 1889 that a general indeterminate sentence law was 
secured, this being in New York State. The law gave the court authority to 
sentence a convicted person to an indefinite term of imprisonment, within 
the limits fixed by law for the offense. This law was not mandatory and 
during the twelve years after its passage it was applied in only 115 cases 
out of about 13,000 in which it might have been used. In 1901, a law was 
passed in New York State, requiring the court to impose an indeterminate 
sentence on first offenders, within a minimum of not less than one year and 
a maximum as fixed for each crime by the laws of the state. Indeterminate 
sentence laws had been enacted in five states by 1900. The number increased 
to thirty-one by 1915. At present, all but ten states and the federal govern- 
ment have indeterminate sentence laws. 

The use of the indeterminate sentence increased until about 1925, decreased 
until about 1940, and now is on the increase. Of commitments to federal 
and state prisons and reformatories in 1910, 37 percent were on indeterminate 
sentences; in 1926, 55 percent; in 1940, 40 percent; in 1946, 45 percent; 
and in 1950, 46 percent. 2 

2. Restrictions on the indeterminate sentence. Not all prisoners in the 
states that have adopted this system are held on indeterminate sentences. 
The method is often applied only to restricted classes of offenders and the 
restrictions vary from state to state. It generally does not apply at all to 
misdemeanors or to the most serious felonies. In various states kidnapers, 
rapists, murderers, defaulting notaries public, bank or homestead officials 
who misuse the funds of depositors, and persons guilty of arson, crimes 
against nature, and treason are excluded from the provisions of the law. It 
is sometimes restricted to those below a specified age or above a specified 
age. The treatment reaction to crime is, thus, selective. Such restrictions are 
based either on the assumption that certain legal categories of offenders 
should be punished rather than treated or on the assumption that certain 
categories of offenders are not amenable to treatment. However, in recent 
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years the general tendency has been to extend the indeterminate sentence 
system to all offenders. 

3. The minimum and maximum limits. Originally, the legislature fixed 
a definite penalty for each offense. As the treatment reaction to crime has 
arisen, the trend has been for the legislature to transfer to other agencies 
the authority to fix definite sentences within limits set by the legislature for 
each offense or class of offenses. It transferred this authority first to the 
court and then to the parole board. When the court was given authority to 
fix limits within the limits set by the legislature, some judges who were op- 
posed to indeterminate sentences made the minimum almost identical with 
the maximum, giving sentences such as: two years and nine months to two 
years and ten months ; thirty to thirty-one years ; one hundred and fifty to one 
hundred and sixty years. The legislature tried at first to correct these abuses 
by providing that the minimum set by the court must be not more than one- 
half, or some other specified fraction, of the maximum. More frequently, the 
legislatures have deprived the courts of the authority to fix any limits within 
those set by the legislature and have given authority to the parole boards to 
fix the sentence within the limits set by the legislatures.* In that case, the court 
has authority merely to impose the minimum and maximum sentences 
provided in the law.” 

The question arises, Why should either the court or the legislature fix 
the limits? Why should not the sentences be completely indeterminate and 
the parole board have complete and unlimited authority to determine the 
time of release? The sentences of 42 percent of the prisoners committed to 
state prisons and reformatories in 1950 were definite. Of the indeterminate 
sentences, 22 percent had no minimum limit and 4 percent either had no 
stated maximum or had a maximum of life. Since the problem of the mini- 
mum limit is somewhat different from the problem of the maximum limit, 
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2 A reversal of this trend has occurred in Illinois. This state experimented for a few 
years with a rather ideal indeterminate sentence law of one year to life for many offenses, 
the exact time of release to be determined by the parole board. But in 1943 the law was 
amended and it again became the duty of the judges to fix the minimum and maximum 
terms of imprisonment within the limits set by the legislature. Illinois judges have been 
imposing such short spreads in years between the minimum and the maximum that in the 
majority of cases the parole board now has practically no authority to determine the 
length of sentence. For example, of the Cook County inmates released from Illinois penal 
institutions on parole and expiration of sentence in 1941, 84 percent were paroled; in 
1948, under the amended law, only 25 percent were paroled. Nat Cosnow, “Viewing the 
Crime Statistics, Chicago and Cook County, 1948,” Criminal Justice, No. 77, January, 
1950, pp. 10-19. See also George W. Schwaner, Jr., “The Illinois Sentence and Parole 
Act, 1943 Amendments,” Criminal Justice, No. 77, January, 1950, pp. 27-28; and Don 
T. Blackiston, “The Inadequacies of the Sentence and Parole Act of 1943,” Criminal 
Justice, No. 77, January, 1950. % 

? See Paul T. Tappan, “Sentencing Under the Model Penal Code,” Law and Con- 
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these problems will be considered separately in the following paragraphs. 

The principal argument for the minimum limit is that it is needed as a 
check on the parole board, so that at least a minimum punishment be pro- 
vided in case the board should become'sentimental or corrupt. Generally, 
this argument is part of the punitive reaction to crime. In some states, a 
large proportion of those on indeterminate sentences are released as soon as 
the minimum sentence is served. This is taken as proof that many prisoners 
would not be punished at all unless the legislature or the court imposed a 
minimum penalty. As a matter of fact, the few states in which the minimum 
limit has been removed have witnessed no wholesale prison deliveries.’° If 
the administrative board is given authority to determine whether a prisoner 
should be held one year or five years, it should be trusted to decide whether 
the prisoner should be held six months or ten months. It is probable that 
the very existence of the minimum sentence serves as a convenient time of 
release of all offenders against whom no bad behavior in prison has been 
recorded. If no minimum were provided, a decision on the merits of each 
case would be necessary. 

Sometimes the assertion is made that a minimum period is necessary in 
order to give the parole board time to study the prisoner and to determine 
what, if any, treatment is needed. But if the sentence were absolutely in- 
determinate, the board could either hold the prisoner for lengthy study or 
release him in very short time if a clear-cut diagnosis suggested that course 
of action. 

The absolute maximum penalty probably results in more injury to society 
than does the minimum. Often it is perfectly clear to prison authorities that 
certain offenders have not reacted favorably to the rehabilitative efforts and 
that they will repeat their offenses as soon as released. Nevertheless, the law 
requires that authorities release them when the maximum period of im- 
prisonment has been served.” » 

The reason for the general existence of the legal maximum is a fear that 
the administrative board will make mistakes and keep some prisoners con- 
fined for life who would be perfectly safe in society. The administrative 
board is not omniscient, to be sure, and will make just such mistakes, but 
the same thing is true of the court and legislature. There is less reason to 
expect that mistakes will be made when a decision is reached by a board 
that is intimately acquainted, as a result of long study, with the particular 
prisoner, than when a decision is reached by the legislature which is not 


10 Cf. Norman S. Hayner, “Sentencing by an Administrati E e 
temporary Problems, 23: 4711-494, Summer, 1958. pe AS ea Des 


41 See John B. Waite, The Prevention of Repeated Crit : University of 
Michigan Press, 1943), p. 58. peated Crime (Ann Arbor: University © 
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acquainted with the individual at all and attempts to prescribe limits for the 
entire class, or by the court which has a superficial knowledge of a particular 
offender. 

It may be urged that juries will not convict offenders if they may be held 
in prison for life for comparatively trivial offenses. This argument might, to 
be sure, be supported by the experience with the “habitual criminal acts.” 
If the sentences were absolutely indeterminate, the jury would not know 
whether a particular offender would be held for one year or for life; it would 
know only that the administrative board would hold the offender for as long 
a time as he needed to be held for the protection of society. However, the 
administrative board must be able to do much more efficient work than at 
present before it should be trusted with authority of this nature. One study 
indicates that there is a wide discrepancy between statutes and popular 
judgement as to how severe punishment should be for selected offenses.** 
Efficient boards could take such discrepancies into account. 

4. Determining the time of release. The American Parole Association 
stated in 1933 that the following principles should be used in determining 
the release time of particular offenders : J 


Has the institution accomplished all that it can for him; is the offender’s state of mind 
and attitude toward his own difficulties and problems such that further residence will be 
harmful or beneficial; does a suitable environment await him on the outside; can the 
beneficial effect already accomplished be retained if he is held longer to allow a more suitable 
environment to be developed ?"* 


Nominally, at least, parole boards generally attempt to use this principle 
of fitness for limited freedom in determining the time of release. Actually 
they depart from this principle in many respects. For several years in New 
York over 95 percent of, the inmates of state prisons were released as soon 
as they had completed the minimum term. Moreover, this procedure was 
defended and there is no final proof that it is not as good a method as any. 
Several studies of successes on parole indicate that the prisoners who re- 
main longer violate parole more often than those who remain a shorter time 
in prison. This may result either from the imposition of longer terms upon 
prisoners who are least fit for life in society or from the decrease in 
fitness for life in society with the length of the period of isolation from 


society. 
Releases are frequently determined by pressures of various kinds. On the 


12 Arnold M. Rose and Arthur E. Prell, “Does the Punishment Fit the Crime? A Study 
in Social Valuation,” American Journal of Sociology, 61 : 247-259, November, 1955. 
13 Journal of Criminal Law and Criminology, 24: 791, November-December, 1933. 
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one side, attorneys, relatives and friends, politicians, and others frequently 
make an organized attack on the parole board to secure the early release of 
a prisoner. Sometimes this pressure is accompanied by bribery of one or 
more members of the parole board, though, in general, parole boards have 
been less influenced by bribery than have the police forces and the courts. 
On the other side, the policies of the parole board are frequently determined 
primarily by the pressure of newspapers, crime commissions, and other 
agencies which believe that long periods of imprisonment should be made 
uniform. 

In some institutions fitness for release has been determined by a marking 
or credit system, designed to measure the behavior of the prisoner while in 
the institution. The credit systems differ considerably from one institution to 
another, but the essential points in most of the systems are as follows: 
(a) Release is granted only to those who have secured a specified number of 
credits, just as graduation from an educational institution is dependent upon 
securing a specified number of units or hours of credit. (b) Credits are 
secured by good conduct and lost by bad conduct. The prisoner generally 
secures a uniform credit per day or per month unless reports have been 
made against him for bad conduct, negligence, or laziness. (c) The prisoner 
is promoted to a higher grade when he has secured a specified number of 
credits. He has additional privileges in that grade and is able to earn credits 
at a more rapid rate than in the lower grade. The number of such grades 
varies in different institutions from three to fourteen. He is not eligible for 
release until he reaches the highest grade. (d) A bonus in addition to the 
regular credits may be granted for especially meritorious acts, such as re- 
porting an attempt to escape, and an additional demerit may be given for 
especially bad conduct. In one of the New York institutions, three thousand 
credits, which were equivalent to good conduct for six months, were given 
for catching a runaway inmate. (e) In some institutions these credits are 
stated merely as credits, in others as units of time, in others as money, which 
may have real value or may be token-money. An experiment in using real 
money was tried in Westchester County, New York, and the prisoner was 
released when he had earned a specified amount of money. (f) Some insti- 
tutions have offered an opportunity to earn group credits. Extra credits were 
given in Westchester County Penitentiary to the inmates of a corridor for 
good behavior in the corridor during a week. The group as a whole must 
maintain good conduct in order to earn this extra credit and this makes the 
group self-disciplining. 

The credit system is a doubtful method of measuring the goodness of 
conduct. It tends to produce mediocrity, for there is no incentive to extraor- 
dinarily good work or to rehabilitation. If the inmate “stays out of sight” he 
wins his credits. The system places too much power in the hands of inmates 
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and guards. Powerful‘inmates can insure that other men will lose credits, A 
guard might report a specific act as disobedience, causing a loss of ten credits, 
or disrespect, causing a loss of one hundred credits, or insubordination, 
causing a loss of two hundred credits. When inmates secure release auto- 
matically when they have earned the required number of credits, they look 
upon such release as a right. 

Aside from the question of the credit system, there is the larger question 
whether fitness for release can be determined by behavior in the institution. 
Three types of prisoners behave well in prisons: those who attempt to 
secure an early release by good behavior in order to return more quickly 
to crime, those who reach their highest level under the careful control of 
others, and those who really profit by the experience and the training. The 
good behavior of the last group alone indicates fitness for release. On the 
other hand, some prisoners who behave badly under the surveillance of 
prison guards get along satisfactorily in the general community. The United 
States Board of Parole specifically states that men are not eligible for parole 
if they have not “observed substantially the rules of the institution.” ™ 

In a number of institutions, a “ progressive merit system” has been tried. 
By this method, the liberty of the prisoner is increased gradually, 4s an ex- 
periment or test, before he is released entirely from the institution. In 
Montana, the prisoners have been placed outside the walls of the institution, 
on their honor, for six months before they were released. During this time 
they did road work, construction work, and other tasks. The Preston School 
of Industry permitted some boys who had earned about two-thirds of the 
credits necessary for parole to work outside of the institution, living either 
in the School, in camps, or on a ranch belonging to the institution. In the 
Illinois State Prison at Joliet several years ago, the prisoners passed through 
the following stages: confinement in the prison with little personal respon- 
sibility, increased opportunity, positions of trust in the prison, life in cottages 
outside the walls but under the supervision of prison officials, work on the 
prison farm without guards, and parole. Some institutions now maintain 
special quarters, custody programs, and treatment programs for men about 
to be released.”® 

It seems evident that everything that has demonstrable significance 
should be taken into account in determining the time of release of a particular 
prisoner, and that this information should be organized and tested. In the 
following chapter a description of the methods of prediction of behavior 


14 Rules of the United States Board of Parole (Washington: Board of Parole, 1955), 


p. 16. 3 i 
15 For description of one program of this kind see William MacDermott and Victor 
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558 Principles of Criminology 


on parole, in relation to this organized and tested’ information, will be 
presented. ¢ 

It is clear that a parole board must conform more or less to the wishes of 
interested outsiders. If the public reacts to crime punitively and insists on 
long terms for certain types of offenders, the parole board may not insist on 
short terms. This raises a difficult problem, for men who appear to be 
rehabilitated may occasionally have to be sacrificed for the good of the parole 
and indeterminate sentence system. Further, it is necessary to differentiate 
between the demands of a local community which has been affected by a 
particular crime and the demands of the entire state. A particular community 
in which a bank embezzlement has injured hundreds of depositors may insist 
that the embezzler be retained in prison for the maximum term, no matter 
what his degree of probable reformation. Some newspapers and crime com- 
missions might exert pressure in the same direction. On the other hand, 
citizens of a large city may pay no attention to the release of a professional 
burglar. The parole board feels the necessity of consistency and does not 
want to hold an embezzler of excellent character longer than a professional 
burglar. It is therefore forced into compromises. 

5. Hds the indeterminate sentence decreased penalties? Many accusations 
have been made that the indeterminate sentence has resulted in a decrease 
in the average period of imprisonment and therefore has tended to increase 
crime. The evidence, on the contrary, indicates that the average sentences 
have increased under the indeterminate sentence system. An analysis of 
state and federal prisoner statistics for 1948 revealed that on the whole 
penalties in indeterminate sentence states are considerably more severe 
than in definite sentence states, When sentences are short, the average time 
served under definite sentences is about the same as the average time served 
under the maximum indeterminate sentence, but when the sentences are 
for ten years or more the average time served on definite sentences is con- 
siderably greater than the average time served on maximum indeterminate 
sentences. However, in the definite sentence states 68 percent of the prisoners 
were sentenced to less than five years, as compared to only 28 percent in 
the indeterminate states (referring only to the maximum in the latter states). 
Clearly, therefore, the average length of time served by all prisoners sen- 
tenced under an indeterminate sentence law is considerably greater than 
the average served by prisoners sentenced under a definite sentence system. 

The same thing is shown in Table XXI, which is a comparison of the 
average time served by prisoners in Joliet prison, Illinois, in the last five 


**Sol Rubin, “The Indeterminate Sentence—Su i 5 
1 iccess Or Failure?” Focus, 28: 47-52, 
March, 1949. See also Sol Rubin, “Long Prison Terms and the Form of the Sentence,” 
National Probation and Parole Association Journal, 2: 337-351, October, 1956. 
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years under the definite system (1890 to 1894) with two years under the 
indeterminate system (1932 to 1933) for certain types of offenses and of- 
fenders.?” Similar evidence has been published regarding at least six other 
states. The average time served in the New Jersey State Prison increased 
from 31 months in 1860, to 51 months in 1920 for robbery, from 23 to 30 
for burglary, from 15 to 29 for assault, and from 18 to 20 for larceny.** 
These statistics need to be interpreted. They do not mean that every pris- 
oner serves a longer term of imprisonment under the indeterminate sentence 
system than he would have under a definite sentence, i.e., that the parole 
board is universally more severe than the court. Rather they mean that the 


TABLE XXI 


COMPARISON OF THE AVERAGE TIME SERVED UNDER THE DETERMINATE 
AND INDETERMINATE SENTENCE SYSTEMS, ILLINOIS 


Determinate Sentence Indeterminate Sentence 
1890-1894 1932-1933 
Type of Offense or Offender Average A Average 
sper Ds it Number Time Number Time 
Discharged Served ; Discharged Served ; 
Years Years 
1483 1.64 263 2.55 
716 1.36 307 2.35 
286 1.77 349 5.39 
392 2.08 204 5.04 
131 2.56 90 5.20 


jet forge oh elle l a 


parole board makes more discriminations among offenders than the courts 
do. While both courts and parole boards impose longer periods of imprison- 
ment upon recidivists than upon first offenders, the parole boards make a 
greater distinction in this respect than the courts do. Of prisoners on definite 
sentences released in 1940, those with two or more previous convictions 
served 56 percent longer on the average than those with no previous convic- 
tions; the analogous percentage for those on indeterminate sentences and 
released by parole boards was 70. A second interpretation that should be 
made is that probation has been developed since the indeterminate sentence 
system started. A large proportion of offenders who would have been held 
in prison a generation ago for short terms are now placed on probation, and 


17 See, for similar comparison of 1890-1894 and 1916-1920, Illinois Department of 


Public Welfare, The Illinois Parole Law (Springfield: Author, 1920), p. 8. f: 
18 Emil Frankel, “One Hundred Years of Prison Sentencing in New Jersey,” Proceedings 
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only those judged to be most dangerous are imprisoned at all. The evidence 
given previously compares the sentences of all offenders with a selected 
group of offenders, after the best have been eliminated by probation, and 
therefore the conclusion from the historical comparison is not necessarily 
valid. 

The latest reports of the Bureau of the Census on prisoners show that the 
average time actually served is slightly longer for those released on parole 
than for those released at the expiration of definite sentences.’® This is true 
for all offenses combined, and for approximately half of the specific of- 
fenses, while for the other offenses the time served by those discharged on 
parole is slightly less than for those discharged at the expiration of the 
sentence. These differences, however, are so small that the only conclusion 
that can be reached is that it makes practically no difference in the length 
of time served in an institution whether the offender is sentenced on a defi- 
nite or an indeterminate term; the court, which imposes the definite sen- 
tence, and the administrative board, which determines the time of release 
under the indeterminate sentence, act in practically identical ways on the 
average. 

6. Arguments pro and con. The arguments against this system most fre- 
quently presented are as follows: (a) The indeterminate sentence takes 
into account nothing except the reformation of the prisoner, while other 
things, especially retribution and the deterrence of potential criminals, 
should be considered. This general theory has been considered already and 
it is sufficient here to point out that, if retribution and deterrence should be 
considered, the parole board can take them into account; and that the aver- 
age penalties under the indeterminate system seem to be longer and there- 
fore, if the length of sentence determines the retributive and deterrent effects 
if imprisonment, this system will be preferable for that reason. (b) No 
satisfactory method of determining when a prisoner has reformed has been 
developed; his prison record is generally used, but this is unsatisfactory for 
the reason that a good prisoner is frequently a poor citizen. Other sources 
of information are now used in some places and nothing would tend to de- 
velop methods of determining reformation as rapidly as the extension of 
the indeterminate sentence system. Even as the methods stand, they are 
more dependable than the advance judgments of courts. And they can be 
safeguarded by gradually increasing the liberty of the prisoner and super- 
vising him while on parole. (c) It is possible that a prisoner may be held 
in the institution for a very long period because he has antagonized a guard, 
for release depends largely on the reports of prison guards. This is a very 
real danger, but the same danger exists if the decision is left to a judge. The 


19 See also Blackiston, op. cit. 
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remedy is to secure better guards and better supervision of guards, a system 
of discipline in which the present antagonism between guards and prisoners 
will be reduced, and methods for determining time of release which do not 
depend on guards’ reports. (d) It tends to produce sycophancy in prisoners, 
making them work to get good reports from the prison personnel rather 
than work to modify their behavior. This danger, also, exists but it can be 
minimized by the development of better personnel and better methods of 
measuring reformation and attitudes. It exists, also, in the system in which 
judges determine penalties. (e) No adequate supply of suitable administrative 
officers for such work is available and it is certain that many who are not 
suitable will be appointed; the judges are the most trustworthy public 
officers we have and they should therefore retain this power rather than 
transfer it to others who will be less efficient and trustworthy. This, also, is 
a real difficulty, but the judge has a task that no human being, however 
honest and trustworthy, can perform efficiently, for no one can tell in ad- 
vance how long the prisoner should be retained. Moreover, it is evident that 
administrative boards must do a great deal of the governmental work in 
modern society, and the solution of the difficulty is not the reduction of the 
power of such boards, but an increase of their power so that they will become 
sufficiently important to attract the interest of the citizens and create a 
demand for greater efficiency. (f) Uncertainty regarding the time of release 
causes much anxiety for prisoners. Some prisoners have stated that they 
prefer a longer term fixed in advance to a shorter term with its early period 
of worry and anxiety while they await a decision or “setting” by the parole 
board. Using a semi-free interviewing technique based on some 100 standard 
questions, Farber found that the following five things are significantly 
related to the degree of suffering of prisoners: indefiniteness of knowledge 
as to time of release, feeling of injustice of sentence, feeling of injustice of 
length of time served, lack of hope of getting a break, and apparent un- 
friendliness on the outside.*® The anxiety created in prisoners is one of the 
difficulties in the indeterminate sentence system which cannot easily be 
overcome. The following statement by an ex-prisoner illustrates the effect. 


similar offense about the details of their crimes and of their maximum sentences. One 
man committeed the same crime I did and he received a sentence 
a long previous record and he was armed. Another man who was a first offender and was 


20 M. F. Farber, “Suffering and Time Perspectives of the Prisoner,” University of Iowa 
Studies in Child Welfare, 20: 153-227, 1944. 
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not armed got four years. I was a first offender and was armed. Consequently I figured that 
I will get between four and nine years. But I keep thinking and worrying about it, for 
every year in prison makes a big difference. My worry interferes with my work, and I get 
sent to the “hole” for inefficiency in work. That looks bad on my record and I wonder 
whether it will increase my maximum sentence. This worry drives a person mad. As soon 
as the sentence is fixed the prisoner can settle down to serve his time, and it is a great relief 
to have it settled. 


(g) The prisoners suspect that differences in the terms of prisoners who are 
convicted of the same offense are due to favoritism or graft. The standard of 
justice of the prisoners is the customary or average penalty, and variations 
from this average arouse suspicion. Since the length of the imprisonment is 
determined by the character of the offender under the indeterminate sentence 
system, this difficulty is inevitable but it may be possible to develop an 
understanding of the new principle involved. The following statement was 
made by an ex-prisoner. 


Parole is the worst thing that can happen in a prison. The prisoner learns that some 
other prisoner is paroled. The other prisoner committed the same offense and has no 
more children, no better friends, and the same previous record. This causes suspicion of 
graft or politics. It makes the prisoner resentful of the entire system. He is willing to pay a 
regular penalty for a certain crime and regards that as proper and just. When he commits 
a crime he knows he is likely to get caught and he expects to pay the regular penalty if he 
does get caught. The underworld has the penalties all figured out, so much for this offense 
and so much for that, and it is a consistent and definite system. They regard the indeter- 
minate sentence and parole as mere camouflage. When a particular prisoner gets out 
sooner than this system of thought provides, it is graft; when he is held longer, it is a 
grudge. This disrupts the prison. 


The general public as well as the criminals, have in mind a system of fixed 
penalties adjusted to the seriousness of the crime. They have not appreciated 
the principle of the indeterminate sentence. Doubtless on that account the 
parole boards in several states have tended to fix the penalty almost entirely 
by the type of crime committed. This surrenders the principle of the in- 
determinate sentence. If the penalty is to be determined by the nature of 
the crime, the court can fix it as satisfactorily as the parole board. (h) The 
Constitutionality of the indeterminate sentence has been questioned. This 
doubt is probably justified in some states but can generally be overcome 
by rewording the law. The grounds on which the constitutionality of the 
indeterminate sentence are questioned are, first, that it is a grant of power 
to an administrative board which belongs to the court, and second, that 
it is an interference with the executive’s tight of pardon. If necessary, the 
constitution may be amended. 

The prisoner must be released by some agency unless he is to be held for 
life. No one can determine in advance how long the prisoner should be held, 
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and there is no apparent possibility of developing a scientific prediction 
regarding the length of time imprisonment should continue. The method can 
be more scientific if the length of imprisonment is determined by observation 
of the prisoner during the time of his incarceration, in connection with 
his previous record and situation, and the technique can improve with ex- 
perience. Release should therefore be under the control of an administrative 
board. 

In addition, when the sentence is definite the criminal feels and is given a 
right to feel that when he has finished that term he has paid the penalty and 
balanced the account. This is a dangerous doctrine for the criminal or others 
to hold. There is no such account. Moreover, when the criminal is on an 
indeterminate sentence he knows that his release will depend on his efforts 
to reform and might make a decided attempt in that direction. His desire for 
an early release might make him more favorably inclined toward efforts to 
produce reformation for himself and others in the institution. 

7. Judicial review of sentences. Some persons who admit the weakness 
of the system of definite sentences argue that re-entrance of the offender into 
society should be under the control of the court rather than of an adminis- 
trative body. By periodic judicial review of sentences, the court could re- 
lease those prisoners who seemed to be fit for release and retain in prison 
those who should be retained. This suggestion is based on a belief that the 
court has a superior personnel and is more completely free from political 
and other extraneous considerations than the parole board. 

The difficulty in the judicial review of sentences is to convince the court 
that the earlier sentence was a mistake. The presumption in favor of the 
earlier definite sentence would be difficult to overcome. Judicial courtesy 
and self-confidence would tend to make the sentences in review the same 
as the original, no matter how inadequate the basis for the penalty in the 
earlier case might have bsen. The judges in reviewing the penalties would 
depend for their information on the reports of the administrative officers 
and might therefore rubber-stamp their reports. Also, the superiority of the 
judges in personal character, if it exists at all under present conditions, is to 
some extent off-set by the fact that they are more imbued than administra- 
tive officers with the orthodox notion of retaliation and fitting punishments 
to crimes and are less able to confine their attention to the personality of 
the criminal. Finally, training in law includes practically nothing in penology, 
while it is possible for persons trained in psychology, sociology, and psy- 
chiatry to become members of parole boards. 

> HABITUAL-CRIMINAL LAWS. For more than a century laws have made 
provision for increasing the severity of penalties for offenders who have 
earlier criminal records. Massachusetts enacted an habitual-criminal law 
in 1817, and before 1900 similar laws were passed by nine other states. 
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Thirty-four states have passed habitual criminal laws since 1900. One of 
these states repealed its law in 1933 and two other states changed their 
mandatory life-imprisonment penalty to a permissive life-imprisonment 
penalty for repeated offenders. At present, five make a life sentence manda- 
tory on conviction of a third felony and ten on conviction of a fourth 
felony.** 

These habitual criminal laws of the mandatory type developed after 
World War I as a result of pressure of various crime commissions. They 
had the purpose of depriving courts and parole boards of the authority to 
fix penalties in these cases. The legislative assembly made the pronounce- 
ment that no one who had the specified number of previous convictions 
should be granted freedom by any authority other than a governor. 

Those who advocated these habitual-criminal laws believed they would 
practically eliminate serious crimes. At present their effects cannot be deter- 
mined accurately. Within a short time after the laws were enacted claims 
were made that crimes had decreased decidedly. No statistical evidence of 
this decrease can be secured. On the other hand, these laws did increase the 
proportion of charges which were reduced to minor offenses. In the year 
1927, 28.6 percent of the charges under the fourth offender act in New 
York were reduced to misdemeanors, while only 16.1 percent of all felony 
charges were thus reduced. Furthermore, it is possible that the professional 
criminals for whom this law was designed were not much affected by it, 
and that the occasional criminals were the principal victims of the law. 
Tappan found that habituel criminal laws are regarded with disfavor in the 
states where they operate, “on grounds of their excessive severity, their 
encroachment upon the powers of the judiciary, their interference with 
diagnostic and clinical goals in failing to individualize treatment according 
to the particular requirements of the offender, and their encouragement to 
nullification wherefrom a loss in the deterrent effigacy of the law results.’’** 
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Chapter Twenty-Eight 


Parole 


| ee 1s the act of releasing or the status of being released from a penal 
or reformatory institution in which one has served a part of his maximum 
sentence, on condition of maintaining good behavior and remaining in the 
custody and under the guidance of the institution or some other agency 
approved by the state until a final discharge is granted. The term “parole” 
is used in analogous manner with reference to institutions for insane and 
feeble-minded persons. A conditional pardon is similar to parole in that 
both are liberation from an institution on conditions, with restoration of 
the original penalty if the conditions of liberation are violated. They differ in 
that conditional pardon carries with it the remission of guilt, and parole 
does not; parole refers to imprisonment only, while conditional pardon may 
refer to other penalties also; and they generally differ in administrative de- 
tails, such as the age of guidance and supervision, which is generally greater 
in parole than in the conditional pardon. 

Parole is related to but should be distinguished from probation. Like 
probation, it represents a break with the classical theory of the criminal 
law, since an attempt is made to select individual offenders who are ex- 
pected to change their attitudes and habits while residing in the free com- 
munity. Also, parole ideally includes treatment in the form of guidance 
and assistance to the offender, just as probation ideally includes such guid- 
ance and assistance. Thus both systems attempt to implement the treatment 
reaction to crime and criminality. On the other hand, the influence of the 
punitive reaction to crime is more clearly present in parole than in proba- 
tion; parole is less “purely” treatment than is probation. Parole is granted 
by an administrative board or an executive, and it is always preceded by 
serving part of a sentence in a prison or in a similar institution, while no 
formal penalty is imposed in probation or, if imposed, is not executed. Pro- 
bationers are considered as undergoing treatment while under the threat of 
punishment, should they violate the conditions of their probation, but 
probation is granted by the courts as a substitute for punishment as well as 
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for mere suspension of sentence. Parolees are considered as “‘in custody” 
and undergoing both punishment and treatment while under the threat of 
more severe punishment—return to the institutions from which they have 
been released. Without the threat of return to prison, release from prison 
before the maximum term was served would merely represent the workings 
of the indeterminate sentence, not parole. Since parole is expected to both 
punish and treat, the conflicts between punishment and treatment which 
are found in prisons are also found in parole. 

History oF PAROLE. Parole is a combination and extension of penal 
practices that had existed for a long time, although the notion of giving 
treatment, in the form of guidance and assistance, is relatively new. The 
first trace of parole was the system of indenturing prisoners. By this means 
prisoners were removed from institutions and placed under the supervision 
of masters or employers and could be returned to the institution if they did 
not behave properly. This method was used for juvenile delinquents from 
the time of the origin of the houses of refuge. Later the supervision was 
extended by the appointment of a state visiting agent with the special function 
of protecting the wards of the institution against imposition. Several other 
experiments and influences were combined with this before a parole system 
for adults was formed. One of these was the after-care of discharged convicts. 
At first philanthropic societies, beginning as early as 1776 but working 
most energetically during the decades of the forties and fifties, attempted 
to assist ex-prisoners to adjust themselves to social life. Later the state 
made efforts in the same direction. Massachusetts was the first state to do 
this, by the appointment in 1845 of a state agent for discharged convicts, 
who had public funds at his disposal with which to assist ex-prisoners to 
secure employment, tools, clothing, and transportation to places of em- 
ployment. Other states appointed similar agents, and these agents began 
to realize the necessity of gontinuing the custody over the ex-prisoners. The 
agent for discharged convicts in New York pointed out in his reports that 
his work could be greatly improved if the state retained custody over pris- 
oners for some time after their release; he suggested that the good-time al- 
lowance should be merely a release from the institution, but not from 
custody. 

As early as 1820 the English convict colonies developed a parole system, 
with little supervision or guidance after release, under the name of ticket-of- 
leave. This was later made a part of the Irish system and in that form be- 
came known to the American leaders. When the Massachusetts Prison 
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Board made a plea for a parole system in 1865 it called it “the English 
ticket-of-leave system.” The English Prevention of Crimes Act of 1871 also 
helped create a demand for a parole system in the United States. That act 
provided for surveillance by the police for a period of seven years after release 
from prison of all except those on their first terms and a central register 
of all such ex-prisoners. The Massachusetts Prison Board called attention 
to this act repeatedly and urged the adoption of a similar law. 

Parole in its developed form was first adopted by New York State in the 
law of 1869 authorizing the Elmira Reformatory. It was hailed at the time 
as a great invention, and Brockway sincerely felt that he was the inventor. 
But it is evident that the system had existed for over fifty years in European 
countries and in its essential features had as long a history in the United 
States. The parole method was first extended to state prisons by Ohio in 
1884. After that the system developed rapidly, being adopted in twenty-five 
states by 1898. Although parole and the indeterminate sentence are now 
generally combined in practice, in 1898 only five states had indeterminate 
sentence laws. By 1922, parole laws had been passed by forty-five states, 
and since 1922 by all the other states, the last being Mississippi, which 
enacted a parole law in 1944. Many states make extensive use and others 
little use of it. In 19 states, more than 75 percent of the releases from state 
prisons and reformatories in 1958 were by parole, while in 8 states less 
than 25 percent of the releases were by parole; in one state, Washington, 
99.4 percent of the discharges were by parole. Parole is used most extensively 
in the New England and Middle Atlantic states, and in a few states scattered 
among the North Central, Pacific, and Mountain regions. A few states have 
authorized parole for inmates of institutions for misdemeanants. This, 
however, is generally a farce in most states and amounts to little more 
than “floating.” 

> THE PAROLE BOARD. The parole board has the duty of determining 
when a prisoner shall be released on parole. Parole boards are of three 
principal types, with various combinations of these types: first, a special 
parole board limited to one institution, which is sometimes composed of 
institutional staff members, and at other times merely includes the warden 
of the institution as one member of the board; second, a general state parole 
board which is located in the state department of correction and which has 
authority to release from any state institution; third, a general state parole 
board which is located outside of the department of correction and has 
authority to release from any state institution.? The general state board 
system, of either the second or third type, is now used in 29 United States 
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jurisdictions. Parole boards of the first type are generally dominated by 
the prison staff. In some states this means that the classification committee 
which directs and supervises the treatment of the prisoners also determines 
when they shall be released. In this way, the prison rehabilitation programs 
can be closely co-ordinated with parole selection and supervision. But in 
other states domination of the parole board by the prison staff means that 
the board grants parole as a good-conduct-time regulation or reward, rather 
than as a correctional device, that the board seeks to maintain prison dis- 
cipline by means of threats in regard to chances for parole, or that the board 
may be willing to grant paroles indiscriminately when the prison is over- 
crowded. At the other extreme is the parole board which is entirely in- 
dependent of the department of correction. In some states, this type of 
parole board, like goyernor’s advisory boards, is concerned less with the 
progress of the prisoner than with the possible reactions of the public toward 
parole. However, California’s Adult Authority is an excellent example 
of a competent board of this type. Until recently, the Adult Authority had 
independent control over the length of the prison term, treatment while in 
prison, length of time on parole, and supervision of parolees. 

The argument for the centralization of parole authority has generally 
been that experts are required for this work and that experts can be secured 
only if the board is composed of full-time salaried members. Only ten states 
have full-time salaried boards and these have developed recently, beginning 
with the Illinois board in 1927. Furthermore, the parole board attached to 
a particular institution is composed of persons who are experts in their 
particular fields and who devote full time to the study and direction of the 
particular prisoners whose prison terms are determined by them. The trend 
during the last three decades has been toward centralization of parole au- 
thority and toward removal of the parole board from the department of 
correction. While this has been supported by the prison staff in many cases 
on the ground that it reljeves them of a troublesome responsibility which 
interferes with their efficiency in the institutional work, it has been criticized 
by others on the ground that the prison staff knows better than any other 
agency when a prisoner should be released. This criticism has been negated 
in states such as California, where the Adult Authority maintains institutional 
parole officers who are in close contact with inmates, the custodial personnel, 


and the paroling authority; preparation for parole begins as soon as the 


criminal enters the institution." 

> ELIGIBILITY FOR PAROLE. Almost all contemporary penologists agree 
that if a prisoner is to be released at all he should be released on parole. 
All released prisoners, it is held, could benefit from the guidance of parole 
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officers, and society could also benefit if all offenders were kept under 
close surveillance during the period of adjustment immediately following 
incarceration. Even the prisoners who are released by pardon after proof 
of innocence could benefit from the assistance which parole officers could 
provide. Many criminals are opposed to this policy and some of them, 
when the time between eligibility for parole and final discharge is not too 
great, waive the parole hearing. This opposition is based on a feeling that 
parole unduly extends the period of control by the state. One thoughtful 
and sincere criminal made the following statement: 


The criminal does not feel that he has been treated unjustly if he is forced to pay the 
penalty for his crime, but when he gets out of prison he wants to regard it as finished. 
Parole means that the state still regards him with suspicion, keeps snooping around, and 
is unwilling to give him a fair chance to get along as an ordinary individual. Consequently 
it has a bad effect psychologically upon the prisoner who is paroled. 


Many laymen are also opposed to the policy of paroling all prisoners, 
but this opposition, unlike that of criminals, is based on the feeling that 
parole is a form of leniency. In 24 states, the opposition is reflected in 
statutes which exclude certain types of criminals from parole. These are 
generally the prisoners convicted of the more serious crimes, such as murder, 
rape, or any offense for which life imprisonment is imposed. Often these 
offenders are in great need of the guidance and supervision which is afforded 
in efficient parole work. If they are dangerous they need the supervision 
which parole affords ; if they are not dangerous they at least need the guid- 
ance and help which parole officers can give, especially when they have 
been isolated from free society for long periods of time. The mistaken 
notion that parole is a form of leniency should have been corrected before 
this time by comparison of time served by those released on indeterminate 
sentences and those released on expiration of a definite sentence. 

For those persons eligible under the statutes, two specific prerequisites of 
parole are frequently made. One is that the prisoner have no “‘detainer” 
against him. This requirement is made partly out of courtesy to the jurisdic- 
tion which “wants” the prisoner for a former crime, and partly because 
success on parole is unlikely if the prisoner goes immediately into another 
trial or another prison. The second specific requirement is a guarantee of 
employment. Four objections have been made to this requirement. First, 
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many of the positions which are guaranteed are fictitious. Second, many 
prisoners who have reached the point where they are best prepared to go 
out are detained in prison because no jobs are available. Third, the paroled 
man is exploited because the employer must be notified of the prison record. 
Fourth, parole officers spend much time in locating positions which the 
offenders should find for themselves. 

Everyone agrees that the prisoner should have employment into which 
he can go immediately after release. However, a California study has shown 
that releasing men who have no employment does not necessarily increase 
recidivism.’ Yet in May, 1959, New York institutions held 1,700 men who 
could not be paroled only because approved jobs could not be found, and in 
Montana, 10 percent of the prison population was being held because no 
suitable jobs were available.* Much of the work of securing employment is, 
in fact, done by friends and relatives of the prisoner, and in the future most 
of this may be done by public employment offices.” Of 497 inmates released 
on parole in 1949 from Elmira Reformatory to communities in New York 
State, 74 percent obtained jobs by their own efforts or those of their families, 
5 percent through friends or other persons, and 21 percent through parole 
officers.?° 

¥% CONDITIONS OF PAROLE. Parole is “conditional liberation,” that is, 
liberation on condition that the prisoner live in accordance with specified 
rules. The conditions are sometimes fixed by law, sometimes by the parole 
board, and sometimes by other agencies. These conditions may include: 
leading a law-abiding life, abstaining from intoxicating liquors and drugs, 
keeping free from bad associates, spending evenings at home, refraining 
from gambling and other vicious habits, supporting legal dependents, re- 
maining in a specified territory, not changing residence or employment with- 
out permission (sometimes merely without reporting the change), attending 
church at least once each Sunday, not marrying without permission, not 
becoming dependent on charity, making reparation or restitution for the 
crime, and making written or personal reports as required. Mabel Elliott 
has pointed out the absurdity of attempting to impose on parolees standards 
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of conduct not imposed on law-abiding persons. Unrealistic rules and 
conditions usually are mitigated informally by parole officers, who count 
as “parole violation” only the more serious violations of rules. 

> ORGANIZATION OF SUPERVISION. The board that has authority to 
grant paroles generally has supervision over the parolees, but sometimes 
the parole supervision is under the direction of an independent board. On 
the principle that imprisonment and parole should constitute a continuous 
series of efforts to prepare for a life of complete freedom, there is a theo- 
retical superiority in a parole system in which the board that controls the 
institution also determines the time of release and supervises the parolees 
from that institution. This has the disadvantage of duplication of efforts in 
supervision, for an officer from each of the institutions of the state must 
work in the same territory. Therefore, in the interest of economy, parole 
supervision which is more than nominal is generally organized on a territorial 
rather than an institutional -basis. 

Parole supervision is little more than nominal in most states, for very 
few have a sufficient number of officers to make adequate supervision pos- 
sible. As in probation, caseloads sometimes run as high as two or three 
hundred per officer. In California, the usual load in recent years has been 
ninety parolees. An experimental program showed that when the caseloads 
were reduced to fifteen and parolees were accorded intensive supervision 
during the first ninety days after release, and then transferred to the regular 
ninety-man caseloads for regular supervision, only slight reductions in parole 
violation rates occurred. It also was found that men whose parole release 
dates were advanced three months violated parole slightly less frequently 
than did men whose release dates were not advanced.’ A follow-up study 
indicated that “intensive supervision” —defined as a caseload of thirty with 
frequent controls during the first six months—did not produce rates signifi- 
cantly lower than the rates of men in ninety-man caseloads ; about 55 percent 
of each group violated parole in the first year.1* 

It has generally been found that supervision by philanthropic agencies is 
very inadequate, though the co-operation of these societies is unquestionably 
beneficial.** Probation officers are used in some places for purposes of super- 
vision. In the federal system the officer has supervision both of probationers 
and parolees. Early experiences with supervision by the police and other 
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officers of the law were generally unfavorable. 

Yý PRINCIPLES AND METHODS OF SUPERVISION. At least three different 
views of supervision, differentially emphasizing punishment and treatment, 
are found among lay and professional parole workers.1* One conception, 
which is rapidly disappearing, is based on the assumption that parole is a 
system of leniency which permits the early release of many dangerous 
criminals who should continue to suffer punishment. Consequently, in 
parole work based on this view, emphasis is placed on supervision rather 
than guidance, and “supervision” is taken to mean zealous “police work,” 
“parole officer” to mean “police officer.” It is assumed that most parolees 
have not reformed and that they will commit new crimes if given the op- 
portunity. The parole officers are charged, then, with the duty of keeping 
parolees under close surveillance and coercing the offender into conformity 
by means of punishment and threats of punishment. 

A second conception is based on the assumption that reformation is a 
matter of individual self-determination to “make good” in free society. The 
essential notion is that reformation is practically complete at the time of 
release, and that the function of the parole officer is to watch the parolee 
to determine whether he is maintaining the conditions fixed for his parole. 
A supervisory system based on this view may be characterized as “watchful 
waiting.” The emphasis is upon supervision rather than guidance, but 
“supervision” is considered as “inspection.” In parole work based on this 
view, the behavior of the parole officer is similar to a competent traffic 
patrolman’s behavior: he is indifferent toward persons in his care who 
obey the law, but he is more skillful than the average person in detecting 
violations. Coupled with the idea that society must be protected by a careful 
watch over the parolee is a belief that the parolee must be protected from 
society. Parole officers using this system are likely to give direct help and 
assistance in locating jobs or solving other problems, to lecture, and to use 
both praise and blame. They believe that frequent contacts will destroy the 
parolee’s initiative or confidence in himself. 

‘Another conception is based on the belief that essential work of promoting 
adjustment has to be done after release from an institution, and that 
this requires assistance, not to prevent the parolee from exercising his own 
initiative, but to assist him in exercising it correctly, so that crimes will not 
be repeated. While it is not assumed that all parolees are dangerous criminals, 
it is recognized that “reformation” in the form of self-resolution to “make 
good” is not always sufficient to prevent recidivism. Parole is viewed as 
a system for improving the welfare of the parolee (often called a “client”) 
“35 Cf, Lloyd E. Ohlin, Herman Piven, and Donnell M. Pappenfort, “ Major Dilemmas 
of the Social Worker in Probation and Parole,” National Probation and Parole Association 
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by helping him in his individual adjustment, within the limits of his capacity. 
Guidance, rather than surveillance, is emphasized, on the ground that we 
already have police to act as surveillants and detectives. In parole work based 
on this conception, parole officers are essentially social workers. 

In practice, of course, it is difficult to separate supervision and guidance or 
treatment, and even in parole systems emphasizing guidance the parole officer 
must do some policing.” Also, from the parolee’s viewpoint almost any conta- 
cts, whether called “guidance” or “supervision,” are regarded as “snooping.” 
Parole officers, like prison officials, are charged with maintaining a delicate bal- 
ance between punishment and treatment. That balance seems to be most effecti- 
vely maintained in supervisory systems where the dominant view is that parolees 
must be given friendly assistance within the framework of the punitive restric- 
tions on freedom imposed as conditions of their parole, thus protecting society. 

In order that the parole officer may be of real assistance to the person 
on parole it is necessary that he. should have in advance an intimate ac- 
quaintance with the personality and background of the offender. This infor- 
mation must be secured before the proper method for dealing with the 
offender can be determined. In the most efficient systems, the information 
secured through the original investigation for the institutional classifica- 
tion committee (the “‘diagnosis”), and the data on the institutional career 
of the offender are accessible to the parole officer. In addition, an efficient 
parole officer must have an intimate knowledge of the family and other 
personal groups into which the individual will go, so that he can attempt 
to prepare these groups for the parolee’s return before parole begins. If he 
is to have lasting reformative effect the parole officer must enter into inti- 
mate association with those under his supervision and teach them anti- 
criminal behavior patterns. This part of parole work has been performed 
most successfully with juvenile delinquents. 

Even when he is part of an ideal parole system? in which parole agents 
have time for such personal contacts, however, it is important that the 
officer assist the parolee in securing friends and contacts of his own, for the 
period of parole must end sooner or later. Such friends may be clergymen, 
settlement workers, or other institutional representatives, but for maximum 
teformative effect and, consequently, maximum protection of society, persons 
with whom the paroled person will be in more intimate relation should 
be included. The important thing is to make the parolee feel that he is part 
of society. While in the institution he has been able to establish only rather 
remote contacts with law-abiding society, and when he is released on parole 
he is likely to feel that he is ostracized. The following statement from a 
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prisoner’s letter reveals the feelings of being set apart from law-abiding 
groups: 


We are the anonymous ones who move amongst you with wary eyes. We are among 
you but not of you; constantly on guard, lest by an incautious word or gesture we may 
betray ourselves to you, and thereby lose our anonymity—and your respect. You may 
find us in your factories, in your garages, on your farms, and, sometimes in your offices 
and places of business. We live next door, work at the next lathe, sit next to you in the 
movies. In short—we are your neighbors. Yet we are a group of men set apart, divided 
by our experiences from those around us. We are the parolees from your prisons; still doing 
time, still paying our debt to society. Although we walk the streets to all outward appear- 
ances free men, we wear invisible numbers. . . .® 


Supervision in the form of close surveillance is likely to contribute to this 
attitude, and mere inspection of the parolee’s activities will do little to 
reduce it. In order to reduce the feeling of isolation, and in order that the 
parolee will not in fact be isolated, positive, constructive, action must be 
taken. Contacts with groups which possess a bias against criminality must 
be developed. The larger the number of intimate associations that)can be 
formed between the parolee and law-abiding groups, the more likely he is 
to become and remain a law-abiding person. 

Yọ VIOLATION OF PAROLE. The law usually states that any violation of 
the conditions imposed upon the person on parole constitutes a violation 
of parole, and that for a violation of parole the person is to be returned to 
the institution. In practice the supervising parole agent generally uses 
discretion and permits some technical violations without formally pronounc- 
ing them violations of parole. Also, many violations are not observed by the 
parole officer. When a formal declaration of violation of parole is made, a 
warrant for the arrest of the parolee is issued and served if he can be located. 

When a parole violatow is arrested, a court trial is not necessary in order 
to return him to prison, and the decision of the supervising authority usually 
is final.1® However, if he has violated his parole by committing a new crime 
he may be tried and sentenced for that crime. In many states the violator 
may be returned to the prison with no hearing at all, although this practice 
has been held as denial of due process of law.*° Since persons on parole are 
still being punished, in violation hearings the usual rights to counsel and 
to other court procedures designed for protection of accused persons are 
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not available. If the parole violator is returned to prison he may be required 
to serve the remainder of his unexpired term if he was on a definite sentence, 
or the remainder of the maximum term if he was on an indeterminate sen- 
tence. He may lose the good time he had earned prior to his parole or he 
may be denied the privilege of earning good time after his return to prison, 
thus lengthening his prison term. He may lose his right to another parole 
or it may be stipulated that he will not be allowed to apply for a new parole 
until a certain period of time has lapsed. In some states the length of time 
to be served in prison after parole violation is determined by statute, in other 
states by the supervising authority, and in others by the parole board which 
has control of releases. 

In a few states, the prisoner may be returned to the prison without a 
violation of parole. This may occur in several ways. He may desire to return 
because he cannot find work outside, or because he wishes to complete a 
course in trade training. He may be returned by action of the supervisor 
because the supervisor believes the parolee needs additional training or 
needs medical care or for other reasons which do not involve a formal viola- 
tion of the conditions of parole. An appreciable number of returns of this 
nature is reported in states where the program of training within the institu- 
tions is somewhat closely integrated with the parole program. 

yp DISCHARGE FROM PAROLE. According to usual court decisions a 
person may not be kept on parole beyond the end of his maximum sentence 
to prison. In some states, he cannot be released from parole before the end 
of that maximum period; in others he can be released when he has served 
a shorter period specified by law or by the regulations of the parole board ; 
in others the parole board has complete authority to determine, within the 
limits of the maximum sentence, how long parole should continue. Vold 
reported that in Minnesota the period of parole extended to the maximum 
limit in only 25 percent of the state prison cases. Glueck reported that 
paroles from the Massachusetts Reformatory extended approximately half 
the possible length. 

Violations of parole are concentrated in the early period of parole, but 
the evidence as to the extent of this concentration is not consistent. In Cali- 
fornia, in 1918-1920, 64 percent of the violations of parole occurred within 
six months after release from prison and only 11 percent after one year. Of 
all persons who violated paroles in Washington in 1956-1958, 51 percent 
had been on parole less than six months, 65 percent for less than a year.” 
Among federal parolees who violated parole in 1949, 57 percent violated 
during the first six months of parole, 82 percent during the first year, and 
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96 percent during the first two years.** Glueck found considerable concentra- 
tion of violations in the early months of the parole period,** but Vold found 
little concentration in a similar group in Minnesota.** Hakeem found that 
the violation occurred early in the parole period if the paroled burglar had 
a previous criminal record, came from a large city, returned to a large city, 
had an irregular work record, was unemployed at the time of arrest, and 
had few or no family connections, and that the violation occurred late in the 
parole period if the circumstances were reversed.?° 

Civil rights, which are lost in most states on conviction of certain types 
of crimes, are restored in some states automatically when parole is granted ; 
in others they are restored only when one is discharged from parole; and in 
others they are restored, if at all, only by a pardon by the governor.** In 
California, the parole board is authorized to restore civil rights to persons 
on parole at such time and to such a degree as they saw fit, except that they 
could not restore the right to be an elector, hold public office, or act as trustee. 

The deprivation of civil rights was originally devised as a punitive system 
for placing social distance between the offender and law-abiding citizens.’ 
As the treatment reaction to crime has become more popular, however, it 
has become apparent that if the prisoner is to be released to the community 
at all he should be made to feel, as much as possible, that he is a member 
of that community.?* For the protection of social and political institutions, 
prisoners probably should not be permitted to vote, hold office, or exercise 
some of the other rights. But for the maximum degree of reformation and 
hence, protection of society, his rights probably should be automatically 
restored as soon as he is placed in the outside community, at the beginning 
of the parole period. Criminals are returned to the community so that the 
law-abiding group may assimilate them. Assimilation is not promoted by 
this device for maintaining social distance. 

Success OR FAILURE ON PAROLE. The annual reports of parole de- 
partments customarily state the parole violation rate as the ratio between 
paroles granted during a year and paroles violated during the same year. 
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The parole violation rates, calculated by this method, in the several states 
tend to cluster around 25 percent, with a range of 10 to 40 percent. Even 
these percentages include only the violations known to the parole officers 
and, in general, are restricted to the relatively serious violations for which 
paroles are revoked. In many states the parole force is not sufficient in 
numbers or activities to have reliable or complete information regarding 
the conduct of the parolees. Consequently, considerable scepticism regarding 
the stated violation rates has developed. In the states in which parole super- 
vision is most efficient, the percentages of success are generally lower than 
in the states where supervision is superficial. 

Also, questions have been raised as to the adequacy of the usual method 
of measuring parole violations, since most prisoners remain on parole for 
many years.*® The proportion of parolees released in a specified year who 
subsequently violate parole sometime during the parole period generally is 
higher than the ratio of paroles violated to paroles granted in a certain year. 
Glueck made an analysis of the careers of 500 young-adult male offenders 
paroled from the Massachusetts Reformatory and reported that 55.3 per- 
cent of these offenders violated paroles, as recorded by the parole department 
of the State, and 5.3 percent more violated paroles by new crimes committed 
during the parole period which were not known to the parole department 
but which were discovered by Glueck in independent investigations. Thus 
he concluded that the parole violation rate was 60.6 percent, while the 
state department was reporting a parole violation rate of about 25 percent. 
A similar study of the behavior of 256 of the women during a five-year 
period while they were on parole showed that 55 percent were violators.** 
Studies of the parole violations of other groups have indicated rates lower 
than those found by the Gluecks. For example, of 8,954 offenders paroled 
in California in 1946-1949, 51 percent had been declared violators by 1953; 
20 percent had been convicted of a new felony.** A study of 1,409 men 
who were paroled from Pennsylvania prisons during the years 1926-1933 
revealed that 44.2 percent were violators; 32 percent of the paroled first 
offenders and 45 percent of the paroled recidivists violated parole.** Forty- 
four percent of the men paroled from the Illinois State Penitentiary between 
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1926 and 1943 have been violators.** Precise comparisons of reports are 
not possible because the definition of “violation” is not the same in all 
studies. 

The parole violation rate, however it may be computed, refers only to the 
period of parole and does not include the career of the offender after he is 
released from parole. From early decades studies have been made of the 
subsequent careers of ex-prisoners, beyond the period of parole. One of the 
first studies of this nature was made in 1888 by Brockway regarding former 
inmates of Elmira Reformatory. He concluded that 78.6 percent of those 
release during the preceding decade were leading law-abiding lives and 
were self-supporting at the time of the investigation.** The most intensive 
studies of this type in recent years have been made by Sheldon and Eleanor 
Glueck and refer to 500 young-adult male offenders over a fifteen-year 
period, and 1,000 juvenile delinquents over a ten-year period.** They report 
regarding the 500 young-adult male offenders that 79 percent committed 
new crimes during the first five-year period after parole, 68 percent during 
the second five-year period, and 68 percent during the third five-year period. 
Stern reports, however, that in 1947 only 11.8 percent of 1,409 persons 
paroled from Pennsylvania prisons in 1926-1933 had committed new crimes 
following the expiration of their parole.” Three and one-half years after 
release from a Borstal institution, 45 percent of a group of 720 boys had 
no further record of crime.** 

One study has compared the subsequent careers of a group of prisoners 
released on parole with the subsequent careers of a group released un- 
conditionally without parole.*® Of the 345 men released from the Minnesota 
State Reformatory between July 1, 1944, and June 30, 1945, 110 were re- 
leased on expiration of sentence, 183 on parole, and 52 on other kinds 
of release. Five years later, 30 percent of the men released on expiration 
of sentence and 21.4 pércent of those released on parole had been con- 
victed, sentenced, returned to custody, or had paroles revoked for felonies. 
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In addition, 7.3 percent of those released on expiration of sentence and 4.9 
percent of those released on parole had been fingerprinted for felonies, but 
there was no record of conviction. Among those released on expiration of 
sentence, 6.4 percent had been convicted and sentenced for misdemeanors, 
as compared to 4.9 percent of the parolees. Statistics from certain other 
states also indicate that those released on parole are returned for new crimes 
less frequently than those released at the termination of their sentences. 
These differences, however, may not be due to the treatment given while 
on parole; the inmates least likely to commit new crimes probably are 
selected for parole, while the inmates most likely to commit new crimes 
remain in prison until the end of the maximum sentence. 

> CONDITIONS AFFECTING SUCCESS OR FAILURE ON PAROLE. During the 
last generation many statistical studies have been made of the factors as- 
sociated with success or failure on parole.‘® The criterion of failure used 
in most of these studies is a violation of parole by behavior which is noticed 
by the parole authorities and which leads to the issurance of a parole viola- 
tion warrant. Such warrants ordinarily are requested and issued only when 
the parole agent is reasonably certain that the parolee cannot make an 
adequate social adjustment, or when a new crime is committed. Conse- 
quently, parole violation warrants as a measure of outcome tend to over- 
estimate the actual adjustment achieved by parolees.“ Information regarding 
many of the “factors” or conditions which are said to affect success or 
failure—such as “home status” and “previous work record’’—are cus- 
tomarily taken from unverified statements made by the inmates. Others, such 
as “social type,” “type of offense,” and “personality rating,” are taken from 
official prison documents or from classification committee reports. The 
studies made by the Gluecks and a study by Sampson‘? have extended be- 
yond the parole period, and both the circumstances of violation and the 
“factors” said to affect success or failure have veen investigated at first 
hand. 
s These studies are consistent in their conclusions in certain respects and 
inconsistent in other respects. They show considerable consistency in the 
conclusions that failures decrease as the age of first delinquency increases, 
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and increase as the number of previous arrests, the irregularity of previous 
work habits, the frequency of institutional punishments, and the size of the 
community in which the offender resided increase. Generally, older offenders 
succeed on parole more often than do the younger offenders, foreign-born 
more often than native-born of native parents, white offenders more often 
than Negroes, sex offenders and murderers more often than those engaged 
in crimes against property. 

The several studies either show no consistent relation or a very slight 
relation between failure on parole and such factors as height and weight, 
intelligence, religious preference, occupational classification, and work habits 
in the institution. Even the Gluecks, with more adequate investigation, 
found no significant relation between failure on parole and the economic, 
educational, and criminal records of parents. 

On the other hand, the studies which are pertinent to this point show a 
close association between success on parole and post-release behavior such 
as regular work habits, frequent church attendance, and constructive use of 
leisure time, as well as between parole success and such conditions as close 
family ties and residence in low-delinquency areas. 

> PREDICTION OF SUCCESS ON PAROLE. The information regarding the 
conditions of success or failure on parole of those who have been paroled 
in earlier years has been organized into “experience tables” and used 
to predict probable success or failure on parole and the probable violation 
rates for specific groups of parole applicants.‘* For example, in one of the 
earlier prediction studies Burgess*t found that parolees who had more 
than fifteen “unfavorable” factors (e.g., poor work record previous criminal 
career, institutional punishments, and residence in a deteriorated neighbor- 
hood), violated parole in 98.5 percent of the cases, while those who had 
less than five unfavorable factors violated parole in only 24.0 percent of 
the cases. On the basis of this experience in the past he predicted that a 
person who had more than fifteen unfavorable factors was almost certain 
to violate parole, and that a person who had less than five unfavorable 
factors had three chances out of four of success on parole. Glueck and Vold 
used methods that are different in certain respects from the method used 
by Burgess but their methods involved the same principle of predicting 
behavior on the basis of past experience.‘ The reliability of the original 
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data, the methods of classification, and the statistical methods of organizing 
the information are being improved by further studies. The improvement of 
prediction techniques has been strongly stimulated by the State of Illinois. 
Since 1933, this state has employed actuarial sociologists to conduct research 
on parole prediction and to assist the parole board by preparing a prediction 
of the success or failure of each person who comes before the board. This 
gives the board organized information, which may or may not be used as 
the basis of decision by the board. 

While the prediction technique has customarily been considered as a 
device for selecting for parole those prisoners who are most likely to succeed, 
it is potentially more useful as a device for directing the supervision and 
guidance of prisoners who are placed on parole. That is, men who are 
“poor risks” could be given close parole supervision and careful guidance, 
and men who are “good risks” could be given a minimum of supervision 
and guidance. 

Three principal criticisms have been made of this prediction technique 
as a method of selecting persons for parole. The first is that it does not pro- 
vide a standard for selecting parolees. Should the parole board grant parole 
to those who have fifty chances out of a hundred or only to those who have 
seventy-five or ninety chances out of a hundred? The prediction technique, 
if adequately developed, may be able to give information regarding the 
chances of success but it cannot provide a standard.** Moreover, the question 
recurs: Should prisoners who have little chance of success on parole 
be held to the end of the maximum sentence and then released without 
supervision or should they be released on parole anyhow? It is clear that 
the prediction technique cannot provide the standards, but prediction 
studies may assist the parole board in defining the standards. Goodman 
has devised a system whereby an estimate of the “social costs” of paroling 
and not-paroling the various kinds of inmates would be included in the 
prediction information submitted to the parole board.” 

The second criticism is that this technique largely neglects the fact that 
every prisoner reaches a point where he is a better risk on parole than at 
any other time.‘* The prediction technique is concerned principally with 
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events and characteristics which preceded the period of imprisonment, only 
to a slight extent with behavior while in prison, and not at all with the 
changing attitudes of the prisoner while in prison. In 1936, Laune attempted 
to take these attitudes into account and to base predictions on them,‘ but 
a recent check on the parolees whose success or failure was predicted by 
Laune indicates that, in general, prediction by use of objective factors 
would have been more efficient than the prediction based on inmate atti- 
tudes.®® This does not mean, however, that prediction systems using ob- 
jective factors are necessarily more valuable than the systems using attitudinal 
factors when the aim is the efficient selection of parolees. 

A third criticism is that prediction methods do not predict. The predictive 
efficiency of an experience table can be measured by comparing (a) the 
number of errors in prediction occurring when the table is used with (b) the 
number of errors that would have occurred had the prediction been based 
on the crudest method available—prediction from total violation rates 
alone.®: For example, it might be found, after the parole results are in, 
that an actuary using an experience table had predicted incorrectly in, 
say, 30 percent of the cases. On the other hand, it might be observed that 
40 percent of the parolees under consideration actually violated their parole, 
so that the best possible prediction for each individual case, on the basis 
of this total violation rate alone, would have been “non-violation.” But 
if he had predicted “non-violation” for all the parolees, on the basis of 
the total violation rate, the actuary would have been incorrect in 40 percent 
of the cases. By using the experience table, then, he reduces the percentage 
of error from 40 to 30, an improvement of 25 percent. Ohlin and Duncan 
report that all of the 26 major experience tables which have been used in 
research studies provide some reduction in the error of prediction for the 
original samples; the percentage reduction of error in the various studies 
ranged from 43 percent down to only 3 percent, with an average of about 
12 percent. Hence, it may be concluded that the experience tables do have 
some predictive efficiency. 

However, the predictive ability of the tables generally fails to stand up 
in follow-up samples to which the tables are applied for the purpose of 
validation. Both Huff and Sanders determined the factors which were as- 
sociated with success on parole of federal prisoners and applied these factors 
to a second group of federal prisoners, and reached the conclusion that 
SE 
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these factors had little significance for the second group. Gillin determined 
the factors which were associated with failure of prisoners released from 
correctional institutions of Wisconsin in 1933-1934, applied them to pris- 
oners released from the same institutions in 1932-1933 and in 1935, and 
found that few of the factors were significant for all three groups. He found, 
also, that the factors which were used by Burgess in Illinois and by Glueck 
in Massachusetts were not significantly associated with success or failure of 
parolees in Wisconsin, and that the factors which were associated with 
failure of parolees from the state prison of Wisconsin were not associated 
significantly with failure of parolees from the state reformatory of Wiscon- 
sin.®* In the Gluecks’ study of 500 young-adult male offenders over a fifteen- 
year period, the factors which were selected as most highly associated with 
failure in the first five-year period did not apply to the second five-year 
period, and an almost completely new set of factors were adopted ; neither 
the first nor the second set of factors applied satisfactorily to the third five- 
year period and a third set of factors was therefore adopted. When the 
entire fifteen-year period is considered, if one extreme class with only six 
cases is excluded because of the small number, the group with the most 
favorable prognosis had four chances out of ten to reform completely, while 
the group with the worst prognosis had three chances out of ten to reform 
completely. The method of flipping a coin would be almost as accurate as 
this prediction technique. Ohlin and Duncan found that when existing ex- 
perience tables are applied to new samples of parolees some of them do 
not significantly decrease the amount of error which would have been pres- 
ent had prediction been based simply on knowledge of the total violation 
rates alone, and others even increase the amount of error.** 

The general failure of the prediction instruments to predict for new 
samples may be attributed to four principal kinds of error which occur in 
practice." First, there are many errors which result from Jack of association 
between the “factors” and the actual outcome on parole. The predictive 
techniques, at best, rest on the assumption that some categories of indi- 
viduals will get involved and other categories or individuals will not get 
involved in the unknown causal systems which lead to parole violation. 
Intensive analysis of the cause of parole violation probably would reduce 
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the incidence of this type of error. Second, errors arise because of sampling 
fluctuations; that is, the characteristics of the new sample may differ from 
those of the first sample in such a way that the predictive efficiency of the 
instrument is reduced. Third, errors occur because of the unreliability of 
the information used to establish the “factors” and of the “factors” them- 
selves. Although the extent of the unreliability of prison records has not 
been determined, research workers agree that these sources of information 
are usually unreliable. This source of error can be corrected by basing 
prediction on data collected for the specific purpose of making predictions. 
Scientific prediction can hardly be based on data collected by prisons for 
non-scientific purposes. The unreliability of the “factors” is due to lack 
of rigorous definition and to lack of knowledge of the cause of parole viola- 
tion. Fourth, errors correlated with time frequently occur. The prediction 
tables are based on the assumption that parole conditions remain constant 
over the years. Actually, many conditions which affect violation rates but 
which do not affect the factors used in prediction occur from time to time. 
Among these are the effectiveness of the treatment measures used in the 
prison, the policy of the parole board, the employment possibilities for 
parolees (unemployment is usually cause for revocation of parole), the 
efficiency of the parole agent, the efficiency of law-enforcement officers, the 
policy of the supervising agent in regard to what constitutes “violation,” 
and the attitude of the community toward parole. This type of error con- 
stitutes perhaps the most serious obstacle to efficient parole prediction. 
Ohlin has developed a technique for routine adjustment of the prediction 
instrument so that it will take account of such changes in parole 
conditions.** 


most prediction systems. Glaser recently attempted to do this by deriving 
his prediction factors from the differential association theory.’ He found 
that such factors are more efficient predictors than are case study personality 


in infancy and early childhood. While certain behaviors appear fixed in 
infancy and remain relatively inflexible throughout life, behavior like crime 
and serious infractions of parole regulations appear to depend much more 
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completely upon a process of continuing social interaction. If this be correct, 
the criminal behavior of a person can be accurately predicted only if the 
behavior of the persons with whom he will come in contact is known. 

> APPRAISAL OF PAROLE. The antagonism toward parole is probably 
greater than toward any other policy for control of crime. This is surprising, 
for there is no well-known student of penology who is not wholeheartedly 
in favor of the principle of parole, and who does not insist that parole in 
practice is better than any available alternative in practice. These students 
insist, first, that parole should be evaluated not as an abstract principle but 
in comparison with the only available alternative, which is the determination 
in court at the time of the trial of the definite date of release, and the com- 
plete release at that time without subsequent supervision. They insist, 
second, that those who are released on parole serve at least as long inside 
prison walls for a specific type of crime as do those sentenced on definite 
terms, and in addition remain under supervision and guidance outside the 
prison for periods which generally range from one to three years, and that 
parole therefore is not leniency but on the contrary is more severe and is a 
better method of protecting society against crime than the alternative 
method. They insist, third, that persons released from prison on parole do 
not commit more crimes than persons released at the expiration of sentences 
without supervision, for the same offenses. J. Edgar Hoover has claimed 
that at least 30 percent of the “mad dogs” listed by the Bureau of Investiga- 
- tion “had been paroled by lenient or foolish parole boards.” Since “mad 
dogs” are defined as confirmed criminals, who have therefore probably been 
in prison previously, it means that 70 percent had been released at the 
expiration of sentences without supervision. From this one might conclude 
that those released at the expiration of the sentence without parole are more 
than twice as likely to get into the list of most dangerous criminals as those 
released on parole. Finally, the advocates of parole insist that the number of 
cases of political bribery and fixing of cases in order to secure releases on 
parole is relatively small; those who have politica! or financial influence and 
who can find public officials susceptible to that influence keep out of prison 
entirely, by operating upon the police departments and the courts. Though 
there is undoubtedly some corruption in parole boards, it is infinitesimal in 
comparison with the police and the courts. 

In spite of this clear-cut justification for parole in comparison with its 
alternative, the parole system as currently administered can be greatly im- 
proved. Improvements can be made at all three principal points in the 
parole process: the competence of the personnel on parole boards, the ade- 
quacy and reliability of the information on which parole boards base their 
decisions, and the quality of supervision and guidance of those on parole. 

The general inadequacy of parole board personnel at the present is 
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explained in part by the patronage system of appointments and in part by 
the lack of persons trained for this occupation. These two conditions interact : 
the patronage system flourishes because trained persons are not available, 
and persons do not secure adequate training because under a patronage 
system they would have little prospect of appointment and little security in 
their positions. The best-trained parole board chairman ever to serve in 
Illinois was discharged when the political administration of the state changed. 
This situation is rooted in the American political tradition and cannot easily 
be remedied. However, the fact that it has been remedied in some states indi- 
cates that all parole boards should be made up of competent personnel. 
Sociologists with wide experience in criminological research and study have 
served on the parole boards of California, Illinois, Washington, and the 
federal government. 

Even competent parole boards cannot make intelligent decisions if their 
information regarding the parolee is based on hearsay, haphazardly re- 
corded judgments, and biased letters from interested persons. If parole 
boards are to have more adequate information, there must be an increase in 
the number of persons trained to secure life histories of inmates in correc- 
tional institutions, to observe the behavior of inmates while they are in- 
carcerated, and to organize the information thus obtained. Similarly, compe- 
tent supervision and guidance of parolees depends upon appointment of a 
larger number of trained persons.** Increases in personnel are difficult to 
secure, since tax funds usually are very reluctantly appropriated to cor- 
rectional work. 

At each of these three points—the parole board, the case investigators, 
and the parole supervisors—training is required. However, at present the 
facilities for training persons for these three occupations are very inadequate, 
largely because no significant body of knowledge which can be directly 
applied in such training,has been developed. Consequently, our knowledge 
must be increased before training for these occupations can be professional- 
ized. Generally, the best training is to be obtained in departments of sociology 
and schools of social work.5®° A few universities have recently developed 
vocational programs in which staff members train the students in the use 
of practical skills which have been acquired by persons in the parole field. 
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Chapter Twenty-Nine 


Prevention of Crime 
and Delinquency 


T METHODS of reducing the frequency of crimes have been suggested 
and tried. One method aims at reducing the amount of repeated crime, the 
other at forestalling commission of first crimes. The name “crime preven- 
tion” has been given to both methods, but it is becoming common practice 
to consider the effort to prevent recidivism as the method of reformation, 
the effort to forestall first crimes as the method of prevention. This termi- r 
nology is slightly inaccurate, for the policies of execution and of permanent 
segregation of certain offenders are aimed at reduction of repeated crime, 
yet they can hardly be considered methods of reformation. Furthermore, 
a single program or policy, such as imprisonment, may be aimed at both 
reformation and prevention. When the punitive reaction to crime was most 
popular, the usual assumption was that severe punishment both reforms 
those who are punished and deters or “prevents” others from committing 
first crimes. Even today, legislative commissions appointed to make sugges- 
tions for programs to reduce crime rates generally confine their recommenda- 
tions to measures designed to increase severity of punishment. However, 
as we kave seen, this policy has not proved efficient; it is being supplemented, 
and to some extent replaced, by policies based on the treatment reaction 
to crime. Consistent with this trend, “reformation” and “prevention” are 
coming to refer exclusively to positive, non-punitive efforts to rehabilitate 
criminals and to forestall criminality. 

Though punishment is one method of building up anti-criminal attitudes 
in the general public, it is not the most efficient method for preventing 
crime. The development of habits and attitudes by education, by the spread- 
ing of traditions, by the contacts and interactions between those who ap- 
preciate the values and those who do not is probably a more efficient 
method. As we find out more about crime causation, we shall have a better 
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basis for the determination of specific policies for this purpose. These policies, 
if carried out consistently, may be expected to protect society from crime 
in three ways: First, they would secure a relatively permanent segregation 
of persons who, because of gross lack of appreciation of conventional 
values or social situations, or some other condition, constitute the greatest 
menace to the group. Segregation will probably not reform these offenders 
but it will protect the group by incapacitating them and by indicating societal 
disapproval of deviance from legal norms. Apparently no other policy can 
be used in the present state of techniques of control for a considerable number 
of offenders. Second, these policies would restore to society without alienating 
them a large proportion of those who have not definitely broken away from 
the general anti-criminal culture of organized society. Third, these policies 
would define the type of personality and the social situations from which 
crimes are most likely to issue, and would make it possible to deal with such 
persons in advance of crime and to attack and eliminate those social situa- 
tions. Thus protection against crime would be secured by modifying those 
who could be modified by available techniques, segregating those who could 
not be so modified, and correcting or segregating in advance of crime those 
who were proved to be most likely to commit crime, and attacking and 
eliminating the social situations which were most conducive to crime. Such 
policies would be as much evidence that the organized society disapproved 
of crime as would punishment, and it is this disapprobation, rather than 
punishment of individual criminals, which tends to deter the large majority 
of the population from crime. 

 Recipivism. A large proportion of the offenders under the care of 
any agency are recidivists. Of the offenders committed to federal prisons and 
reformatories in 1958, 67 percent had been committed previously to such 
institutions, and 32 percent had been committed three or more times. 
Fifty-one percent of the men and 37 percent of the women committed to 
Wisconsin prisons in 1956-1957 had at least one prior felony conviction.” 
In some states the percentage known to be recidivists is even higher. About 
72 percent of the offenders admitted to the prison reformatories of Massa- 
chusetts in 1957 had been in correctional institutions previously. Of the 
persons whose fingerprints were reported to the Federal Bureau of Investi- 
gation in 1954, 63.8 percent had prior records on file. 

This high rate of recidivism is extremely important, for it means that a 
large proportion of the crimes committed can be attributed to repeaters. A 
large part of the work of the police, the courts, and the penal and reformatory 
institutions must be devoted to recidivists. Moreover, the recidivists must 


2 John W. Mannering, “Significant Characteristics of Recidivists,” National Probation 
and Parole Association Journal, 4: 211-217, July, 1958. 
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be given more than their share of the time and efforts of the agency per- 
sonnel. They provide more than their share of the failures on probation 
and parole, and more than their share of the disciplinary problems in the 
institutions. Massive walls and other devices to prevent escapes are needed 
principally for recidivists. 

The persistence of criminals in their crimes may be explained either in 
terms of the characteristics and conditions of the offenders or in terms of 
the inadequacy of agencies of reformation. The first involves a social psy- 
chology of the recidivist, the second an analysis of the techniques of 
reformation. 

P SOCIAL PSYCHOLOGY OF RECIDIVISM. One of the findings of the pre- 
diction studies is that, with some exceptions, the personal characteristics 
and social situations which are associated with criminality in the first place 
are also associated with persistence in crime. Persons who live in areas 
having low crime rates, who are reared in non-delinquent homes, and who 
have a comfortable scale of living are least likely to return to crime after any 
method of treatment. They, like persons with minor physical ailments, 
probably “cure” themselves. Repeaters frequently were reared in deteriorated 
areas, in homes where destitution, vice, and criminality were usual, in 
isolation from the constructive, law-abiding agencies of the community. 
Negroes have a higher rate of recidivism than whites, and boys have a 
higher rate of recidivism than girls, and urban dwellers have a higher rate 
than rural dwellers. Various explanations have been suggested for this 
persistence in crime in such situations. 

One of the explanations of recidivism is habit formation; persistence in 
crime is merely persisterice of habits. Some of the habits were formed prior 
to the official treatment, others during the course of the treatment. Drug 
addiction and drunkenness are illustrations of offenses which persist after 
official treatment as the result of habit formation. Jt is doubtful, however, 
whether the term “habit formation” is an adequate explanation of the per- 
sistence even of drug addiction or drunkenness. This concept implies physi- 
ological mechanisms and leaves the situational factors in obscurity. Both 
the recidivism of any individual and the high rate of recidivism in some 
groups are much more complex than is ordinarily conceived when explained 
in terms of habit formation. 

Isolation from law-abiding society has been suggested as another ex- 
planation of recidivism, Ordinarily the offender acquires no facility in the 
manners of law-abiding groups and he has little opportunity to come in 
contact with them after or during his period of official treatment. Upon 
discharge by an agency, the offender is rather necessarily confined in his 
group membership by his occupational skill, his table manners, his methods 
of conversation, his manners in recreation and in wearing clothes, and 
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other characteristics. By these manners, skills, and other traits heis confined 
to certain social groups, and for that reason he must remain in the situations 
in which his criminality developed. If he gets out of these groups, he will 
do so slowly. Furthermore, if the offender lived previously in a law-abiding 
group he is likely to be ostracized, while if he lived previously in a criminal 
group he may acquire status by his contact with the agencies for control 
of crime. This isolation from law-abiding groups occurs more frequently 
after imprisonment than after other methods of correction but exists to 
some extent in connection with every method. The following is an illustration 
of this effect : 


After I got out of the Chicago Parental School I couldn’t, to save my soul, get used to 
the freedom and ease of the outside schoolroom. I felt out of place among the boys on the 
outside. I kind of felt strange and inferior about having come out of such a place. People 
distrusted me; I couldn’t convince my folks that I wanted to go straight, attend high school 
and finally go to college. Everybody expected me to steal again. I had extreme trouble in 
finding something to talk about to my fellow students. I felt ashamed and then didn’t 
know anything that was going on to talk about. Conversation had not been permitted in 
the Chicago Parental School except out in the yard. In the cottage and school you were 
compelled to keep absolute silence. I hardly ever had a heart to heart conversation with 
anyone while I was there. The Chicago Parental School kind of made a clam out of me 
and put a sort of inferiority and shameful feeling in me. I had never since been able to rid 
myself wholly of the feeling. I kind of felt unpopular with everybody, that people were 
afraid of me and distrusted me.* 


Another explanation of the persistence of the criminal is found in the 
criminality and near-criminality in the general society. Just as a person 
would secure no satisfaction from smoking in church because a church is 
not a suitable situation for smoking, an offender can feel comfortable in 
committing crimes only jn a situation where that behavior has become cus- 
tomary. Shaw has shown that the areas with high rates of juvenile delin- 
quency are also areas with high rates of recidivism in juvenile delinquency. 
Patterns of dishonesty, however, are prevalent outside of these deteriorated 
areas. Advertisements of toothpaste, cigarettes, and hundreds of other com- 
modities are notoriously fraudulent in their claims and suggestions. The 
bribery of purchasing agents by business concerns is almost universal in 
many trades. Sharp practices have become customary in many lines of 
business. Ruthlessness in making money has become an important part of 
the business code. Trade unions have become involved in racketeering. 


2 Clifford R. Shaw, Delinquency Areas (Chicago: University of Chicago Press, 1929), 
p. 41. Reprinteddby permission of the publishers. The boy who wrote this statement was 
later committed to two other juvenile reformatories and then to the state prison on a 
sentence of twenty-three years. 
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Political graft and corruption are widespread. Evasion of taxes is common- 
place. Thus, lying, cheating, fraud, exploitation, violation of trust, and graft 
are prevalent in the general society. The offender who remains reformed 
must be superior to the society in which he lives. Certainly the reformation 
of the offender would be very much easier if the general society contained 
fewer persons of criminal and near-criminal types. 

Again, the criminal, by reason of his crime and the methods of dealing 
with his crime, forms associations, loyalties, and attitudes which tend to 
persist. The offender who manifests a desire to reform is called “yellow,” 
“rat,” “square,” or “stool-pigeon” by his associates. He may then be ostra- 
cized from delinquent groups, but is not on that account accepted by law- 
abiding society. Or violence and threats of violence may be used to keep 
him a criminal. Opportunities for crime are placed in his way. One offender 
while on parole stated that he had at least forty opportunities for crime 
suggested to him in a month but not a single opportunity for legitimate 
work. Probably more important than any of these is his feeling of obligation 
to assist those who have assisted him in the past. Jack Black described his 
difficulties when he attempted to desist from crime thus: 


The more strictly a criminal adheres to the underworld code, the greater will be his 
handicap if, and when, he decides to mend his ways. This adherence makes him friends 
and he is proud of it; but these very friends help to anchor him in that life... . Many 
former associates had a right to expect and demand help from me, and of course they did 
demand it. In the fifteen years that I have been playing Society’s game, I have many times 
had one foot in a jail as the result of trying to reconcile the underworld and upperworld 
codes. I have been asked to send pistols and explosives and narcotics into jails by men 
who had a right to demand them because they had done favors for me in the past... . 
Many ex-prisoners who try to go straight become involved with the law in an effort to 
discharge their obligations. The underworld is always reaching out to them, and the more 
help they are in a position to give, the greater the demands upon them will be.* 

21 


Finally, persistence in criminal behavior has been explained as due to 
personality traits, most frequently as due to pathological traits of person- 
ality, such as mental defectiveness, emotional instability, mental conflicts, 
egocentrism, and psychosis.‘ The Gluecks’ explanation of persistence in 
crime beyond the age of forty is almost entirely in terms of mental deviations 
which are not corrected by the natural maturation of the individual.* In 


3 Jack Black, “A Burglar Looks at Laws and Codes,” Harper’s, 160;308-310, February, 
1930. Reprinted by Permission of the publishers. See also Jerome J. Rozycki, Early 
ee Among First Offenders (Washington: The Catholic University of America), 

irs “ 4 avidi » z 
AA aie Facing Facts About Recividism,” Probation,.20:109-111, Sep- 

5 See p. 223. 
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contrast with this, Thompson reports that of 1,380 repeaters in the clinic 
of the Court of General Sessions in 1935, the mental defectives, psychotics, 
and psychopathic personalities were 8.8 percent of all repeaters and were 
approximately the same proportion in all clinic cases; the defectives practi- 
cally disappear from among the repeaters after the age of 30, and the psy- 
chopathic personalities appear among the repeaters above the age of 45 
in the same proportion as in the repeaters below that age.* Personality 
characteristics, whether pathological or not, tend to persist in spite of the 
treatment currently given in any of the correctional processes. Since the 
situation subsequent to the treatment remains essentially the same as prior 
to the treatment, and the personality traits remain the same, the old behavior 
must persist. 

> REFORMATION. The second general type of explanation of recidivism 
is stated in terms of the inadequacy of the methods of reformation. If the 
offender were reformed by the first agency with which he came in contact, 
the crime rate would be greatly reduced. As our previous discussion has 
indicated, every major policy (e.g., corporal punishment, fines, imprisonment, 
probation, and parole) has resulted in a large proportion of failures. Such 
failures may be due to the inefficiency of the theories of reformation which 
are used, or they may be due to the inability to apply the theories when 
adequate facilities and personnel are not available. In the following review, 
we shall be concerned with the theories of reformation and the technical 
policies based on such theories, rather than with personnel and facilities. 

1. Mechanical methods of reformation. Until the present century, almost 
all reformative efforts were mass methods designed to modify the criminal 
in some mechanical manner. In the light of contemporary psychological 
and sociological knowledge, these methods of reformation are obsolete. 
However, they maintain a certain popularity among laymen and also, as 
our discussion in Chapters Twenty-Three and Twenty-Four has shown, 
among certain non-professional correctional workers. 

The classical theory was that reformation could be accomplished by 
inflicting a sufficient amount of pain upon the offender. This was a strictly 
hedonistic theory, and it is still held by considerable numbers in the general 
public. It has generally been discarded by psychologists and sociologists. 
Pain undoubtedly has some value in the control of behavior, but the value 
is more or less completely balanced by the antagonism, isolation, and group 


® Chatles B. Thompson, “A Psychiatric Study of Recidivists,” American Journal of 
Psychiatry, 94: 591-604, November, 1937. See also Hulsey Cason and M. J. Pescor, 
“A Statistical Study of 500 Psychopathic Prisoners,” Public Health Reports, 61 : 557-574, 
April 19, 1946; Hulsey Cason and M. J. Pescor, “A Comparative Study of Recidivists 
and Non-recidivists among Psychopathic Federal Offenders,” Journal of Criminal Law and 
Criminology, 37: 236-238, September—October, 1946. 
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loyalties which it produces. Furthermore, the infliction of punishment upon 
the offender does not change the situation which produced the criminality. 
In some cases there is not much more justification for punishing a criminal 
than for punishing a person with tuberculosis or smallpox. 

A second method designed to produce reformation was meditation, gener- 
ally enforced by isolation from all or almost all other persons. The theory 
was that crime was due to a failure to think, and that meditation would 
develop remorse and repentance. Early in the nineteenth century Mease 
made a clear-cut statement of this method of producing reformation. He 
maintained that repentance was produced by: 


(1) A tiresome state of mind from idle seclusion; (2) self-condemnation arising from 
deep, long-continued and poignant reflections upon a guilty life. All our endeavors, 
therefore, ought to be directed to the production of that state of mind, which will cause a 
convict to concentrate his thoughts upon his forlorn condition, to abstract himself from 
the world, and to think of nothing except the suffering and the privations he endures, the 
result of his crimes. Such a state of mind is totally incompatible with the least mechanical 
operation, but is only to be brought about, if ever, by complete mental and bodily isolation.’ 


Some prisoners have testified that during the period of solitude they were 
compelled to think over their careers and that this did result in decisions 
to desist from crime. In general, however, this procedure does not seem to 
be effective. Saleilles has well said: 


‘The constant thought of remorse and, still more, of shame, becomes the greatest hind- 
rance to individual regeneration.® 


Hobhouse and Brockway accumulated considerable documentary evidence 
that isolation results in deterioration and degradation.” 

A third method, used in earlier and in later times, was moralizing. By 
tracts, sermons, and personal exhortations, in the name of God, mother, 
and country, appeals were made to the offenders. These exhortations gener- 
ally produce antagonism in prisoners. Exhortation is an extremely im- 
portant method of social control when it is used by members of a group 
upon other members of the same group. It is seldom effective when used 
by one group upon another group. 


” James Mease, Observations on the Penitentiary System and Penal Code of Pennsylvania 
(Philadelphia, 1828), p. 73. Quoted by F. C. Gray, Prison Discipline in America (London: 
J. Murray, 1848), p. 30. 

* R. Saleilles, The Individualization of Punishment (Boston: Little, Brown, 1911), p- 195. 
Reprinted by permission of the publishers. 

? S. Hobhouse and A. F. Brockway, English Prisons Today, Being the Report of the 
Prison System Enquiry Committee (London: Longmans, Green, 1922), pp. 476-589. 
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A fourth method is by inducing the offender to sign a pledge or make 
resolutions in some other form. This method is based upon the assumption 
that reformation can be accomplished merely by inducing the offender to 
“make up his mind” to reform. The fallacy of this assumption is abundantly 
illustrated every New Year’s Day. Reformation involves a complex of social 
relationship which is not altered by resolutions. Furthermore, when the 
individual breaks his resolution, as is almost certain to be the case if the 
attempt at reformation involves nothing more than the resolution, the 
psychological effect is likely to be injurious. 

A fifth method of reformation is mechanical habituation, produced by 
various compulsory methods. The constant surveillance of the offender 
which was made possible by Bentham’s panopticon type of prisons, was 
justified by him as resulting in the formation of good habits. 


If you prevent men from doing mischief, almost anything will suffice as a motive to 
induce them to do good. The pain of being idle is a never failing impulse. Restrain it from 
operating in a wrong direction; the gentlest means will be sufficient to turn it into a direction 
that is good. ` 

To render a man totally unable to do mischief, you have only to keep him constantly 
in sight, after depriving him of such offensive instruments as would render him dangerous 
to you. Place a man by himself, in an iron cage, for example, and keep him every hour 
and every minute of his life in sight, and it is evident you can prevent him from do.ng 
mischief, whether by making his escape to prey again upon society, or by exerting his 
powers to any pernicious effect where you have him confined. 

To place criminals then under perpetual inspection is the object, the all-powerful object 
which it is required to accomplish. If this can be done, without loading society with exorbi- 
tant expense, the problem respecting a better disposal of criminals than killing them is 
already resolved.*® 


The panopticon prison was constructed in circular form with a central guard 
tower, from which one guard could look into all the cells and thus keep all 
the prisoners under consfant surveillance. When this prison architecture was 
used in the Joliet prison it was found that the construction which enabled 
the guard to watch all of the prisoners also enabled any prisoner to watch 
the guard and therefore any prisoner could do whatever mischief he pleased 
while the guard’s back was turned. In addition the constant surveillance 
produced antagonisms in the prisoners. Hard work in prison was another 
device from which results were expected. The following statement was made 
by the superintendent of a boys’ reformatory: 


Every boy should have something to do every waking hour. What this effort is, is not 
important. .. - It may be drudgery, but it is part of the price he must pay for better things. 


10 Jeremy Bentham, “On Houses of Safe-Custody and Industry,” Philanthropist, 1:229, 
181. 
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That every day has its work, and every hour of every day its task must be well understood 
by the young malefactor, and the habit of doing what comes to his lot must become a 
fixed habit. In time a spirit of pride in doing well even the uninviting task will become a 
stimulus to greater skill." 


Brockway seemed to have the same mechanical psychology during a part 
of his career, though he did not state it in this crude form. Some mental 
defectives, perhaps, can be trained in that way, and the habits once formed 
remain fixed. But habits shift very quickly in ordinary individuals as soon 
as the situation changes. Unless interest in labor is developed, the habit of 
mechanical exertion will be quite unavailing to produce continuance of hard 
work after release, let alone a law-abiding character. 


These methods are examples of the efforts to produce reformation.in _ 


the past. Although they have “carried over” to the present, they reveal the 
necessity of understanding the principles of human behavior better than 
they were understood in the last century. 

2. The clinical method of reformation. Strictly speaking, adherence ‘to 
the policy of individualized treatment for delinquents and criminals does 
not imply the use of any specific technique or theory of reformation. Rather, 
commitment to this policy means only that those conditions considered as 
causing the individual to behave criminally will be considered in the attempt 
to reform him. Attention is focused on the criminal rather than on the 
crime. Generally, an attempt is made to diagnose the cause of criminality 
and to base the technique of reformation upon the diagnosis. An analogy 
with the method of diagnosis, prescription, and therapy for medical patients 
is apparent.!* 

The clinical method of reformation has extended this analogy, and it has 
become similar to clinical medicine in theory and content as well as in pro? 
cedures. Criminality is considered as a defect or disorder, or as a ‘‘symp= 
tom” of a defect or disorder, which can be treat#d on an individual basis 
without reference to the offender’s groups, just as biological disorders can 
be treated on an individual basis. An extreme position in this regard is that 
criminality actually is a biological disorder, treatable by modification of 
the physiology or anatomy of the individual through lobotomy, castration, 
interference with glandular functioning, or something else.1* However, the 
much more popular view is that criminality is an individual psychological 
disorder which may or may not have a strictly biological basis. According 


H. W. Charles, “The Problem of the Reform School,” Proceedings of the Child 
Conference for Research and Welfare, 1910, p. 88. 


1? See the discussion above, pp. 321-322. 
es ee ee Ses 7 a y 
The implications of this position have serious consequences in court procedures. 


See Edward E. Mayer, “Prefrontal Lobotomy and the Courts,” Journal of Criminal 
Law and Criminology, 38: 576-583, March -April, 1948. 


Prevention of Crime and Delinquency 599 


to this view, the essential difference between clinical medicine and the 
proper system for treatment of criminals lies in the nature of the disorder 
being treated—clinical medicine deals with organic disorders, clinical treat- 
ment for criminals with psychological disorders, with “mental disease.” The 
Clinical method ‘of reformation is, thus, based upon an individualistic, 
psychiatric theory of criminality. 

` The essence of the popular individualistic theory is that criminality is an 
expression of emotional disorders or conflicts in the make-up of the individu- 
al. The criminal may be considered as a person who is unable to canalize 


_ or sublimate his “primitive,” antisocial impulses or tendencies; or he may 


be considered as expressing symbolically in criminal behavior some un- 
conscious wish or urge created by an early traumatic emotional experience ; 
orhe may be considered as possessing some other kind of defective 
personality component. In any event, the implication for treatment is that 


_ the internal emotional maladjustment must be eradicated before the ex- 


ternal, behaviorial maladjustment (criminality) will be corrected. 

The specific techniques for reformation of criminals, then, make no at- 
tempt to modify the offender’s group relations in any direct way. Rather, 
the techniques used for treating criminals are the same as the techniques 
used for treatment of emotionally maladjusted non-criminals. The many 
clinical techniques for administering therapy to emotionally disturbed 
persons cannot be reviewed here. Generally, the emotional disorders 
which are considered as criminality-producing are now usually recognized 
as the product of social conditions, but the treatment is aimed at modi- 
fication and correction of the criminal’s purported emotional maladjust- 
ments rather than at modification of the social conditions. For example, 
rejection by parents might be considered as the source of the emotional dis- 
order which produced a child’s delinquency, yet the therapy might be 
directed exclusively at the emotional disorder, rather than at the social re- 
Jationships in the family. The parental rejection is considered as having pro- 
duced a defect in the individual's personality, a defect which will continue to 
direct and determine his overt behavior until such time as it is modified by 
treatment. 

One clinical system or technique for modification of criminality through 
modification of emotional maladjustments or disorders can be broken down 
into five steps or stages. While this analysis greatly oversimplifies the 


14 Hakeem has pointed out that over fifty definitions of psychotherapy were necessary 
to accommodate the variety of viewpoints expressed in one professional conference, 
and that one textbook lists twenty-six different types and schools of thought of individual 
therapy. Michael Hakeem, “The Psychiatric Approach to Juvenile Delinquency,” in 
Joseph Roucek, Editor, Juvenile Delinquency (New York: Philosophical Library, 1958). 
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procedures used in clinical therapy, it illustrates basic operations performed. 
First, in discussions with a therapist the criminal is urged to talk freely about 
his criminality and the conditions which he thinks are responsible for it. 
Second, the therapist identifies a character defect. This defect may be labeled 
“feelings of guilt,” “resentment of authority,” or any of a host of other 
terms. Third, this interpretation of the interview materials is communicated 
to the criminal, giving him “insight” into the “basic motivation” for his 
criminal behavior. Fourth, the criminal is urged to recall his life experiences 
in an attempt to discover the original source of the emotional defect. Fifth, 
the subject’s awareness of the source of the emotional disorder may alone 
“cure” that disorder, and “cure” of the disorder, in turn, “cures” the crimi- 
nality. However, in some cases merely “raising unconscious emotional cir- 
cuits to the surface of consciousness so that they are observed by the individ- 
uals in whom they occur”?® will not be sufficient for eradication of the 
emotional defects produced’ by these traumatic experiences, and further 
guidance and counseling may be necessary. 

This system may be seen in the following description, by a psychiatrist, 
of psychotherapy and “intensive treatment” for prisoners : 


The purpose of this discipline is the uncovering of unconscious material which has 
been expressed in the form of disordered behavior, of disabling subjective symptoms, or 
demonstrable derangements of function. This material is uncovered in order to bring it 
to the awareness of the person suffering from the disability, and for the purpose of helping 
him to alter favorably his behavior patterns; of effecting as deeply-ranging a change as is 
possible and is necessary, of the disposition and expression of his impulses. . . . To put it 
differently, the aim of this therapy would be to assist a person toward the goal of socially- 
acceptable behavior, through his understanding of the unconscious purposes served by 
his former unacceptable behavior.** 


3. The group-relations method of reformation. , Recent sociological and 
psychological discoveries about the nature of personality have provided an 
alternative theory upon which to base diagnosis and treatment of criminals. 
The personality is viewed as “situation determined” rather than “trait de- 
termined” ; the behavior of an individual is said-to be the product of his 
group relationships, rather than of the presence of specific individual traits 
or characteristics. The traits which an individual exhibits are the properties 
of groups, not of the individual alone. John Dewey in 1922, and Dorwin 
Cartwright in 1951, expressed this viewpoint as follows: 


u Justin K. Fuller, “Group Therapy for Parolees,” Prison World, 14: 9-11, July, 1952. 

16 David Sherbon, “Definition of ‘Intensive Treatment,” in Harold B. Bradley and 
Jack D. Williams, Intensive Treatment Program: Second Annual Report (Sacramento: 
Department of Corrections, 1958), pp. 23-24. 
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To change the “working character” or will of another, we nave to alter objective condi- 
tions which enter into his habits. Our own schemes of judgment, of assigning blame and 
praise, of awarding punishment and honor are part of these conditions. ... We cannot 
change habit directly: that notion is magic. But we can change it indirectly by modifying 
conditions, by an intelligent selecting and weighing of the objects which engage attention 
and which influence the fulfillment of desires.” 


The behavior, attitudes, beliefs and values of the individual are all firmly grounded in 
the groups to which he belongs. How aggressive or co-operative a person is, how much 
self-respect or self-confidence he has, how energetic and productive his work is, what he 
aspires to, what he believes to be true and good, whom he loves or hates, and what beliefs 
and prejudices he holds—all these characteristics are highly determined by the individual’s 
group membership. In a real sense, they are properties of groups and of the relationships 
between people. Whether they change or resist change will, therefore, be greatly influenced 
by the nature of these groups. Attempts to change them must be concerned with the dyna- 
mics of groups.** 


In criminology, the differential association theory is consistent with this 
conception of the nature of individual behavior. Also, as was pointed out in 
Chapter Sixteen, the general implication of the differential association 
theory for reformation of criminals is that relations in the culture of law- 
abiding groups must be promoted, and relations in pro-criminal culture 
must be discouraged. Negatively, this means that criminality cannot be 
modified to any significant extent in a clinic, for clinical methods do not 
deal with group relations. 

Although correctional programs are including more and more provisions 
for contact with anti-criminal culture, a specific set of techniques for pro- 
moting reformation by this method has not been worked out. Instead, the 
contacts provided have been promoted in a rather haphazard fashion, often 
with no explicit acknowledgment of the group-relations theory of criminality 
and reformation. Perhaps‘a general statement of some principles of reforma- 
tion consistent with the group-relations theory of behavior in general and 
the differential association theory in particular will provide a basis for 
explicit attempts to utilize the group-relations principle in correctional pro- 
grams. Research and experimentation may eventually produce precise, de- 
tailed rules of action for correctional workers interested in achieving change 
in criminals, but current knowledge of the techniques of reformation is very 
scanty. The following statement, adapted from a more general statement 


17 John Dewey, Human Nature and Conduct (New York: Henry Holt, 1922), pp. 19-20, 
Reprinted by permission of the publishers. 

18 Dorwin Cartwright, “Achieving Change in People: Some Applications of Group 
Dynamics Theory,” Human Relations, 4: 381-392, 1951. Reprinted by permission of the 
publishers. 
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by Dorwin Cartwright,” should be regarded as tentative, as directing at- 
tention to areas where research and experimentation should prove fruitful : 

(a) Criminals who are to be reformed and the persons who are to exert 
influence or change must have a strong sense of belonging to the same 
group. The two general processes in reformation are the alienation of the 
criminal from groups which support values conducive to criminality and, 
concurrently, the assimilation of the criminal into groups supporting values 
conducive to law-abiding behavior. The latter process can be accomplished 
only when the social distance between the criminals and the reformers is 
small enough to permit a genuine “we” feeling. Consequently, the reformers 
and the reformees should be similar in social status and ethnic backgrounds ; 
ideally, they would be similar in all respects except attitudes toward law- 
violation. Neither the view that all criminals are “outsiders” nor the view 
that correctional workers are “hoosiers” or “cops” is conducive to reforma- 
tion. However, these two views currently prevail, and it is probably for that 
reason that non-professional persons, such as the family of a girl with whom 
the criminal is in love, often exert more influence than do the correctional 
workers themselves. 

(b) The more attractive the group to the criminal, the greater is the 
influence that the group can exert on the criminal. The group must be so 
constituted that the criminal desires and can achieve status in it. He must 
be given recognition for anti-criminal and non-criminal behavior. In psy- 
chiatric terminology, the group must fill his “unmet needs,” “provide an 
opportunity for ego-expansion,”’ etc. Not all persons are attracted to the 
same groups, and it can be safely asserted that few criminals are attracted 
to groups in which they are made the object of ridicule, hate, sermons, or 
tear-jerking sympathy. A judge in New York sent a criminal who had shown 
remarkable organizing ability in the field of crime to oversee the reclamation 
of large tracts of abandoned farm land. The crimjnal acquired status in the 
community by this method, and his opinion of the behavior that was ap- 
propriate to the status no longer included crime. He came to think of him- 
self as a useful member of society. Similarly, the provision of material 
services by the group may serve to attract criminals to a net-work of anti- 
criminal personal relations. The correctional worker must appeal to crim- 
inals with as much skill as the salesman uses in appealing to customers, and 
he must produce an effect that will be much more permanent than that 
produced by salesmen. This appeal must be based on study of the offender’s 
background and past experiences. For example, a delinquent who thinks 
that Boy Scouts are “sissies” is not likely to join the Scouts. But if he 
should join, the group probably will change him only very slowly, for he 


1° Ibid. 
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will resist entering into intimate personal relationships with the other boys. 

(©) The more relevant the basis of attraction of the group to the refor- 
mation of criminals, the greater will be the influence that the group can 
exert on the criminal’s attitudes and values. This means that groups or- 
ganized largely for the purpose of occupying the criminal’s time—such as 
hobby and recreational groups—will not have the influence of a group 
organized for the explicit purpose of changing criminals. If the basis of at- 
traction of the group is some tangential interest which the criminal might 
have (e.g., an interest in music), the criminal’s values regarding criminality 
are likely to remain unchanged, while his values regarding the tangential 
interest are changed. He might become a criminal educated in music, rather 
than anon-criminal. A group in which “Criminal A” and some non-criminals 
join together to change “ Criminal B” probably is most effective in changing 
“Criminal A.” This system is sometimes used in institutions for delinquents, 
where one of the older children is appointed as “monitor” or “ Big Brother” 
for each newcomer. The newcomer takes his troubles to the monitor, and, 
more significantly, the monitor, even when not consulted, tries to direct 
and protect the newcomer. The monitor probably benefits more than does 
his charge. 

(d) The greater the prestige of a group member in. the eyes of those who 
are to be reformed, the greater the influence he can exert. The prestige 
assigned to a group member may spring from the member’s social position 
outside the group, or it may spring from some attribute or trait which the 
member seems to possess. In assigning prestige to a reformer, reformeeS 
may use criteria different from those used by other reformers. 

(e) Strong resistance will be encountered when the efforts to change 
individual criminals or the criminal members of a group would, if successful, 
have the result of making them deviate from the norms of the group.?° The 
group must be, first of all, a strongly anti-criminal group, so that deviation 
from group norms will be deviation in the direction of criminality. If the 
reformers are in such a minority—in numbers, influence, or prestige—that 
exhibition of essentially ‘“‘anti-reform” attitudes is the real basis of group 
cohesion, any reformation of individuals will be extremely unlikely. The 
offender who understands both the psychological and social mechanisms 
involved in criminal conduct and the reasons for the prohibitions against 
that conduct probably will accept anti-criminal values more readily than an 
offender who does not. Sometimes an understanding of the situation can be 
secured only if the offender’s rationalizations, by which he justifies and de- 
fends himself, are broken down. Such an understanding can be promoted 


20 Cf, Harold H. Kelley and Edmund H. Volkart, “The Resistance to Chan; 
Anchored Attitudes,” American Sociological Review, 17: 453-465, Ata A — 
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only by persons who themselves have some understanding of the psychology 
and sociology of crime. 

(f) The source of pressure on the criminal whose change is sought must 
lie within the group. The group must not rely upon the criminal to change 
himself. So far as the processes are concerned, there is no essential difference 
between abandoning crime and backsliding in church. The person who 
changes has transferred his loyalties from one group to another. The change 
is sometimes rapid, sometimes gradual. Often the reformee does not repent 
and resolve to do right. Instead, his behavior is modified by the changes in 
group relations. Perhaps the most effective group for reformation of criminals 
would be one in which status is achieved by exhibition of “‘pro-reform” 
attitudes. That is, those persons who show the most marked tendency 
toward anti-criminal values, attitudes, and behavior would become leaders. 
Criminality is learned in intimate, personal groups, and non-criminality 
and anti-criminality are learned in similar groups. 

This last principle has been demonstrated in a highly significant experiment 
with hospitalized drug addicts. When the experiment began, the hospital 
wards contained an essentially ‘‘anti-reform” culture, and the ward leaders 
were the older, more experienced addicts. The social organization on the 
wards was described as follows: 


Pro-social attitudes, such as a desire for psychotherapy or real cooperation with hospital 
authorities, were frowned upon. Patients who held these beliefs were “squares” or “chick- 
ens” and were ostracized by the dominant antisocial group on the ward. On the regular 
wards, it was found that the bulk of the patients’ free time was spent in “breaking up jack 
pots” (group discussion of past addiction or plans for future use of the drug), group expres- 
sions of hatred and contempt for authority (hospital and community), and how to do 


“easy ime (devices for seducing authority so as to get easy or pleasant jobs in the hos- 
pital). 


In connection with a group-therapy program thif anti-reform culture was 
changed, so that prestige was assigned by ward members to persons €x- 


hibiting signs of abandoning the use of drugs, rather than to persons ex- 
hibiting anti-reform attitudes : 


Continuous observation of the Treatment Ward revealed a significant change in the 
subculture developed on this ward. On the Treatment Ward, a premium was placed by the 
patients “on getting better,” as evidenced by realistic relations with other patients on the 
ward and with authority figures. Group discussions of drugs for their own sake were dis- 
couraged. The leaders that evolved were people who could demonstrate by their relations 
to others that they had utilized and benefited from “treatment.” All the patients on this 


1 James J. Thorpe and Barnard Smith, “Phases in Group Development in the Treatment 
of Drug Addicts, International Journal of Group Psychotherapy, 3: 66-78, January, 
1953. Reprinted by permission of the publishers, 
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ward were in a [therapy] group. The group was used to explore the personal problems 
and interpersonal experiences on the ward. .. . [The treatment] ward developed a pro-social 
therapeutic climate that fostered psychotherapy. This was not true of the other wards of 
the hospital.** 


This experiment has great significance for a theory of reformation, since 
almost all of the participants were reformees. The culture observed among 
the addicts was not unlike that existing in many prisons, making the task 
of reformation exceedingly difficult. When the reformees are probationers 
or released prisoners, the reformer has the advantage of being able to direct 
the reformee to an anti-criminal group or to draw him into group relations 
which are already anti-criminal. Under such circumstances, achievement 
of reformation should be much easier than it is under conditions in which 
the subculture itself must be changed. 

4. Professional services and reformation. The courts and correctional 
agencies are adding professionally trained persons to the staff to assist in 
the diagnosis and treatment of offenders. This work is relatively recent in 
origin, and the proportion of time and energy given to diagnosis is much 
greater than that given to treatment. Professional training for the specific 
work of diagnosing and treating criminals and delinquents is nowhere ade- 
quate. 

The social worker acquires in a training school a theory of interviewing 
and experience in interviewing. Moreover, he has had some practice in the 
collection, verification, and application of social data. But the social worker 
is seldom trained specifically in the field of crime and delinquency, and has 
no specific knowledge of the processes which lead to delinquency. In recent 
years, social work has become psychiatrically oriented, and therefore the 
social worker is usually individualistic in his approach. His clinical theory of 
reformation makes it difficult for him to work with agencies that are con- 
cerned with the immediate welfare of society rather than with the welfare 
of the criminal.” 

The psychologist is generally trained to give intelligence, aptitude, interest, 
and personality tests, and to conduct interviews. Almost anyone can be 
trained in a very short time to give these tests and interviews in a routine 
manner. The contribution of the psychologist, in comparison with those 
who may acquire the ability to give the tests and interviews routinely, is 
to be found in the background of knowledge regarding psychology, by 


22 Jbid. Reprinted by permission of the publishers. See also Willis H. McCann and 
Albert A. Almada, “Round-table Psychotherapy: A Technique in Group Psychotherapy,” 
Journal of Consulting Psychology, 14: 421-435, December, 1950. 

23 See Donald R. Cressey, “Professional Correctional Work and Professional Work in 
Correction,” National Probation and Parole Association Journal, 5: 1-15, January, 1959. 
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reason of which he can make interpretations of test and interview results 
and of incidents which occur during the interviewing and testing processes. 
The psychologist. like the social worker, generally has had no acquaintance 
with the field of criminology prior to employment in correctional 
work. 

The psychiatrist has generally been trained in a medical school; during 
most of his training he has been compelled to confine his efforts to the study 
of the organism and has given relatively little attention to behavior prob- 
lems. In so far as he gets specialized courses in behavior problems, he be- 
comes acquainted with the major psychoses. He has practically no op- 
portunity to become acquainted with the body of knowledge in criminology 
or with criminals in person. Psychiatrists have shown a tendency, which 
apparently is on the wane, to interpret all crime as due to psychopathology. 
Some psychiatrists have maintained that they are the experts in this field, 
and insist that the results of interviews and examinations by the other 
members of the professional group be referred to them for interpretation. 
There is no logical or practical justification for this. Many of the techniques 
used by psychiatrists are common to all investigators who have a scientific 
approach, whether they be social workers, sociologists, psychologists, edu- 
cational directors, occupational directors, recreational directors, or others ; 
and the psychiatrist, like these others, has very little in the way of verified 
therapeutic policies. 

The sociologist is the only member of the professional group who ordi- 
narily has an academic training in criminology and penology, for academic 
work in this field is confined almost entirely to departments of sociology. On 
the other hand, he has had no training in clinical methods ; he has been con- 
cerned with research work and general interpretations of crime rather than 
with the diagnosis and treatment of the individual offender. At the same 
time he has a background knowledge of society,sof groups, and of culture 
which is indispensable for an understanding of individual offenders.** 

Experience in correctional work indicates that almost anyone can secure 
the case histories and give the tests in a large proportion of the cases, and 
that disagreements occur principally in the interpretations of certain types 
of cases and in theories of reformation. Consequently, until our knowledge 
of criminality and reformation becomes more valid, correctional agencies 
should have at least the four types of professionally trained persons to 
participate in diagnoses and in treatment programs. 


24 Saul D. Alinsky, “A Sociological Technique in Clinical Criminology,” Proceedings 
of the American Prison Association, 1934, pp. 167-178. See also Marshall B. Clinard, 
“The Group Approach to Social Reintegration,” American Sociological Review, 14: 
257-262, April, 1949. 
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Yọ CRIME PREVENTION. The methods of reformation, like the methods 
of punishment, have not been notably successful in reducing crime rates. 
They have failed most frequently in reforming offenders who have been 
reared in the situations where crime flourishes most. Thus they have been 
least effective in dealing with the offenders who come from the most potent 
crime-breeding situations, from which a considerable proportion of all the 
criminals who are dealt with by official methods do come. Moreover, a very 
small proportion of those who commit crimes receive official treatment for 
those crimes. Perhaps 10 percent of the serious crimes result in arrests, and 
certainly a much smaller percentage result in official action. This is especially 
true of fraud, bribery, and similar white-collar crimes which flourish in the 
business world and the political world, and which almost never result in 
arrest, although they do great injury to property and to institutions in modern 
society. 

The implication of these facts is that the policy of prevention must be 
emphasized if the crime rate is to be reduced significantly. Punishment and 
the methods of treatment are, at best, methods of defense against criminals 
or of rescuing criminals. It is futile to take individual after individual out of 
the situations which produce criminals and permit the situations to remain 
as they were. A case of delinquency or crime is more than a physiological 
act of an individual. It involves a whole network of social relations. If we 
deal with his set of social relations we shall be working to prevent crime. It 
has become a commonplace in medicine that prevention is better than cure. 
The same superiority exists in the field of crime. 

The superiority of prevention may be illustrated in the problem of school 
discipline. Two generations ago corporal punishment was used with great 
frequency in the schools and disorder was generally prevalent in spite of the 
punishment. Orderly behavior did not develop by increasing the severity 
and frequency of punishment or by “treating” unruly students. Rather the 
improvement in the behavior of school children came as the result of im- 
provement in the teachers and the curricula, and in the gradual development 
of a tradition of orderly behavior, together with liberality in the criteria of 
good behavior. The school system was adjusted to the needs of the children 
much better than it had been previously. It is probable that analogous 
changes must be made in the social organization before great reductions can 
be made in crime rates. 

Most criminals in their earlier stages are probably much like the person 
who is dishonest in reporting his personal property to the assessor. This man 
would be willing to make an honest report if others made honest reports. 
Each individual is driven to dishonesty by the fact that dishonesty is preva- 
Jent. In that sense most criminals probably do not need to be reformed, at 
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least in their earlier stages of criminality. Instead, the prevalence of dis- 
honesty needs to be modified and individual crime prevented. 

1. General programs of prevention. Many general programs of crime 
prevention have been outlined. Bentham in the last part of the eighteenth 
century made a comprehensive outline of the “indirect methods” (that is, 
methods other than punishment) which might be used to prevent crime. He 
included such things as taking away the physical power of injury, diverting 
the course of dangerous desires, decreasing susceptibility to temptations, 
general education, a code of morals similar to a code of laws, and other 
things.** 

Ferri, a member of the Italian school, in the last part of the nineteenth 
century paid considerable attention to the prevention of crime. He had a 
doctrine of criminal saturation, namely, that a group has the crimes it de- 
serves in view of the type of people and the conditions of the group, and 
that as long as the type of people and the conditions remain constant, crime 
will remain constant regardless of methods of punishment. Consequently, he 
insisted that penal substitutes, or methods of modifying the conditions and 
traits of people, should be used. He outlined a long list of these, including 
free trade, reduction in consumption of alcohol, metal (instead of paper) 
money, street lights, reduction in hours of labor, lower interest on public 
securities, local political autonomy, and many other things.** 

Other elaborate programs for the prevention of crime have been developed 
and these programs have included practically every reform that has been 
suggested by anyone. The programs tend to be somewhat utopian, principally 
because the knowledge of crime causation has not been sufficiently precise 
to isolate the conditions and traits which need attention in programs of 
prevention. Policies for the prevention of crime are based, implicitly or 
explicitly, on theories of the causes of crime. Those who believe that crime 
is due to innate defects advocate a policy of sterilization. Those who believe 
that it is due to acquired personal defects advocate agencies for education 
or psychiatric clinics. Those who believe that it is due to the immediate 
personal groups advocate reorganization of the family and of the neighbor- 
hood. Those who believe that it is due to the more general culture advocate 
a more general social reorganization. Almost everything in the universe is 
found to be associated in some direct or indirect manner with criminality. 
These multiple factors have not been reduced to a clear-cut system, with 
immediate and remote relationships established. No universals have been 
discovered; until they are discovered, programs of prevention as well as 


*5 Jeremy Bentham, “Principles of Penal Law,” in John Bowring, Editor, The Works 
of Jeremy Bentham (Edinburgh, W. Tait, 1843). 
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programs of punishment and programs of treatment must operate on the 
trial-and-error principle. No one can show in advance that crime will be 
significantly reduced if a particular program of prevention is adopted. At 
present the greatest need in crime prevention is irrefutable facts about 
crime causation and sound means for transforming that knowledge into a 
program of action.*’ Until such information is secured, the general public 
is opposed to modifications of the status quo, which will in almost all cases 
increase taxes. The general public is opposed to crime, to be sure, but it 
is opposed also to high taxes and individual financial sacrifice and apparently 
would prefer to make emotional gestures in regard to crime rather than risk 
capital on an unproven crime prevention program. If reliable information on 
which to base programs of prevention were available, the publiccould probably 
be educated and induced to carry out programs based on such information. 

2. Local community organization. The policy implied in the earlier chapters 
of this book is that control of delinquency lies principally in the personal 
groups within the local community. It was shown that delinquency is ex- 
plained principally by an excess of delinquent associations over anti-delin- 
quent associations; in such associations, intimacy and the prestige of the 
source of a pattern are the principal characteristics of associations which 
result in behavior concordant with that pattern. Moreover, it was shown that 
the factor in these local and personal groups which had the greatest signi- 
ficance was the definition of behavior as desirable or undesirable; even in 
the more extremely deplorable family and neighborhood situations girls are 
less delinquent than boys and this is due to the fact that delinquency is defined 
as more dangerous and undesirable for girls than for boys. 

The closest approximation to a general formula for the control of crime 
and delinquency that can be made at present is that crime and delinquency 
must be defined as undesirable by the personal groups in which a person 
participates. The correlate of this is that lawful behavior must be defined as 
desirable by such groups. The personal groups in question may be the family, 
school and neighborhood groups, work or recreational groups, religious 
groups, or others. 

Policies for prevention of delinquency and crime, therefore, should be 
directed primarily at these personal groups. In this sense, control of delin- 
quency and crime lies within the local community.** This means, first, that 
the local community must be the active agency in reducing its own delin- 
quency. The personal groups can be modified through the efforts of local 
organizations such as the school, the church, the police, welfare agencies, 


27 Cf. Virgil W. Peterson, “Facts and Fantasies in Crime Prevention,” Journal of 
Sieme. aae and Criminology, 38: 466-474, January-February, 1948. 
lward P. Hopper, “Putting Neighborhoods on Probation,” Federal Probati 
19: 38-43, September, 1955. pa 


610 Principles of Criminology 


and civic groups. Second, modifications of the general institutional structure 
or of the impersonal agencies of communication are not necessary in order 
to effectuate large reductions in delinquency and crime rates. Third, the 
local community cannot secure much assistance from other parts of the 
society in the reduction of its delinquency rate, except in the form of sugges- 
tions regarding policies and perhaps in the form of training of a few leaders. 
Experiments in the control of delinquency along the lines suggested in 
the preceding paragraph have been developed in Chicago under the guidance 
of the sociologists in the Institute for Juvenile Research. The principle 
involved in these “Chicago Area Projects” is that the persons who reside in 
an area of high delinquency are induced to form an organization for the 
purpose of reducing their own delinquency rates. The “natural leaders” in 
these areas direct the organizations, with some suggestions from outsiders 
and with financial aid from agencies outside the area. The groups which are 
most important in the lives of the residents of an area become the agencies 
through which operations are conducted. In a Polish area in South Chicago, 
a Polish Catholic Church became the central agency for operations; in an 
Italian area on the West Side, an Italian Catholic Church became the central 
agency; in an Italian area on the Near North Side, an Italian athletic club 
became the focal point. The activities of these Area Projects have been 
concentrated on recreations and summer camps, but in the development and 
maintenance of these activities, the ordinary residents of the community 
participate with the objective of reducing the delinquency of the area.?® 
These Area Projects have been in operation for about twenty-five years, 
and twelve neighborhood units are now operating in high-delinquency areas. 
The approach has remained the same over the years, although the community 
committees now attempt both to assist in the rehabilitations of parolees 
and to prevent delinquency and crime. Undoubtedly, the community units 
are as important in modifying the attitudes and behavior of the adult parti- 
cipants as they are in directly changing the activities of children and youth. 
Adults who band together to prevent delinquency in their community 
rather automatically modify their own attitudes. An “anti-delinquency” 
group is formed, and status in the group is achieved by expressions of 
anti-delinquent behavior. This subtle modification of adults’ attitudes of 


"E, W. Burgess, J. D. Lohman, and Clifford R. Shaw, “The Chicago Area Project,” 
National Probation Association Yearbook, 1937, pp. 8-28; Fred A. Romano, “Organizing 
a Community for Delinquency Prevention,” National Probation Association Yearbook, 
1940, pp. 1-12; Clifford R. Shaw and Jesse A. Jacobs, “The Chicago Area Project,” 
Proceedings of the American Prison Association, 1939, pp. 40-53; Clifford R. Shaw and 
Henry D, McKay, Juvenile Delinquency and Urban Areas (Chicago: University of 
Chicago Press, 1942), pp. 442-446. 

3 See Solomon Kobrin, “The Chicago Area Project—A 25-Year Assessment,” Annals 
of the American Academy of Political and Social Science, 322: 19-29, March, 1959. 
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indifference to delinquency is itself delinquency prevention, for a new set 
of social influences for the child is created. The child begins to live in an 
anti-delinquency setting where he, also, gains status by non-delinquent or 
anti-delinquent, in contrast to pro-delinquent, activities. Even probationers, 
parolees, and ex-criminals may work to improve the community and to keep 
others out of delinquency, thus reforming themselves. In addition, the at- 
tempts to deal directly with the behavior of children and youth probably are 
most effective when the cultural differences between the adults and the 
children are at a minimum, as is the case in the Area Project communities. 
The Area Projects have been criticized for using “ untrained” workers and 
“bad” people as leaders, yet the use of such natural leaders is one of the 
program’s greatest assets.** 

Up to date, little objective evidence has been presented as to the effect 
the projects have had on the delinquency rates of the subject areas. Some 
persons connected with the program believe that significant reductions in 
delinquency rates have resulted, while others connected with the program 
are sceptical as to the results. Delinquency rates have shown a greater de- 
crease in project areas than in nearby areas, but this difference may be due 
merely to a difference in delinquency reporting in the two kinds of areas. In 
project areas, delinquencies might be more frequently handled informally. 
Perhaps the best that can be said in appraisal of the Area Projects is that 
they are consistent with an important theory of criminal behavior and with 
the ideals of democracy. Communities which have been indifferent to high 
delinquency rates are gradually being converted to a set of values which, 
like the values of most middle-class communities, place a premium on non- 
delinquency. The establishment of such an anti-delinquency public opinion 
obviously is very difficult in areas with highly mobile populations. 

3. Organized recreation. One of the features of the Chicago Area Projects, 
as well as of many other programs for the control of delinquency, has 
been emphasis on organized recreation. This emphasis is essentially negative, 
in the sense that it implies that juveniles who are engaged in conventional 
recreation activities will not, at the same time, engage in delinquency. 
It is a method of occupying the leisure time of children; as such, it does not 
change attitudes or tendencies regarding behavior. In Chicago many small 
parks and playgrounds were established early in this century and for a time 
seemed to have definite value in reducing delinquency. Before long the 
politicians secured control, park funds were looted by grafters, and positions 


a Cf. E. M. Haydon, “Re-education and Delinquency,” Journal of Social Issues, 1: 
23-32, Winter, 1945. 

32 See Albert Morris, Criminology (New York: Longmans, Green, 1935), pp. 188- 
190. 
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in the system were filled by ward heelers. In some cases these places became 
sources of infection for delinquency. 

Youth centers, recreational groups, and boys’ clubs have been established 
by social settlements, churches, police departments, and other organizations 
as a means of occupying the leisure time of the boys. Some of these clubs 

` have reading rooms, swimming pools, vocational work, and many games.** 
Claims have been made that delinquency rates have been greatly reduced 
in certain neighborhoods by these clubs. Healy made the following state- 
ment regarding the South End of Boston: 


This is a district in which there has been no marked change of population and in which 
Police attitudes toward delinquency have not altered. In this district three main settlement 
houses have built up a preventive program, school people have co-operated and churches 
of several denominations have entered into the spirit of the project by organizing boys’ 
Clubs and scout groups. The probation officer of long experience in this district states 
that the former tendency toward delinquent gang formation is practically overcome. Many 
of the more difficult cases which we ourselyes were accustomed to study came from this 
Part of the city, but we have noted a great decrease of these cases. Ten years ago this pro- 
bation officer carried in this district a case load regularly of about eighty to ninety offenders, 
many of them serious. The number has gradually gone down until at the present time he 
has only twenty-two and asserts that none of them is what he would call a serious offender. 
Another proof of the value of this preventive program is shown by the fact that while 
there has been a special effort to draw in the younger potential delinquents, it was possible 
to hold their interest for years in a constructive Program. Many of them now twenty-two 
or twenty-three years old continue their club activities. The spirit has spread so that there 
is an overwhelming number of applicants at the various centers.*4 


The most careful and intensive study of the effect of a boys’ club on de- 
linquency has been made by Thrasher, who studied the Boys’ Club of ‘New 
York City and its results during the period 1927-1931. He found that boys 
who were members of the club had a larger number of delinquencies than 
boys in the same neighborhood who were not members; that boys who 
belonged to the club for four years had more delinquencies than those who 
belonged for one year; that they had more delinquencies while members of 
the club than prior to or subsequent to that membership.®* While it is true 
that this club attracted boys of the underprivileged classes more than other 
boys and was therefore likely to have boys with more delinquencies, it does 
not seem possible to explain these findings except by the proposition that the 
club was directly or indirectly promoting delinquency, probably through the 


33 For descriptions of youth centers, see Heman G. Stark, Teen Centers (Sacramento: 
California Youth Authority, 1945); and Louise D. Yuill, “Teen Centers and the Adult 
Community,” Sociology and Social Research, 32: 519-526, September-October, 1947. 

* William Healy, “Prevention of Delinquency,” Journal of Criminal Law and Criminology, 
24: 74-77, May-June, 1933. 


3 Frederic M. Thrasher, “The Boys’ Club and Juvenile Delinquency,” American Journal 
of Sociology, 42: 66-80, July, 1936. 
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association of boys who were inclined to delinquency. It does not necessarily 
follow that all clubs must have the same effects, for many of them undoubt- 
edly provide their members with an excess of definitions unfavorable to 
delinquency. 

4. Case work with near-delinquents. Certain children have been called 
potential delinquents or predelinquents. These terms, from the etymological 
point of view, are misleading, for every child is a potential delinquent, every 
child in earlier years is a predelinquent, and every able-bodied person who 
has passed the earlier years of childhood commits delinquencies more or 
less frequently. The term is used, however, to refer to the children who are 
believed to be extraordinarily likely to become confirmed delinquents. These 
predelinquents have not been definitely identified, but are believed by cer- 
tain psychiatrists and social workers to be the children who manifest emo- 
tional problems such as enuresis, temper tantrums, sullenness, timidity, and 
in later years difficulties in school and with companions. It is believed that 
if these problems can be corrected in early childhood by appropriate pro- 
cedures, the child will develop into a more wholesome and less delinquent 
adult, 

Two principal agencies have developed in the attempt to turn these near- 
delinquents away from their trend toward delinquency, namely, child guid- 
ance clinics and visiting teachers. The Commonwealth Fund started child 
guidance clinics in several cities, as demonstrations of what might be ac- 
complished.** These clinics were maintained in many communities after 
support was withdrawn from outside, and many others have been started. 
Some of the clinics have been operated by the public schools, some by 
public welfare departments, some by private welfare agencies, some by state 
hospitals, and some by independent agencies organized for this purpose. 
The clinical staff usually is made up of psychiatrists, psychologists, and 
psychiatric social workers. Only rarely is a sociologist included, in spite of 
the fact that sociologists have a knowledge of group relations which could 
be profitably utilized.*? Problem children are referred to the clinic by par- 
ents who are anxious about their children, by kindergartens and schools, by 
welfare societies and by other agencies and persons. Some of them are re- 
ferred because they have been delinquent, some because they have de- 
viations in their personal characteristics, and some because of disturbing 
behavior which is not in violation of the law, such as temper tantrums, 
enuresis, or bashfulness. These children are sometimes divided into behavior 
problems and personality problems. 


36 On the guidance clinic in general, see George S. Stevenson and Geddes Smith, Child 
Guidance Clinics (New York: The Commonwealth Fund, 1934). 

37 Louis Wirth, “Clinical Sociology,” American Journal of Sociology, 27: 49-66, July, 
1931. 
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The St. Paul “Community Service” project may be used as an illustration 
of the work of child guidance clinics. The project was in operation between 
January, 1937, and July, 1943. Schools, police, the juvenile court, churches, 
health agencies, and social welfare agencies were instructed as to the kinds 
of behavior considered symptomatic of delinquency, and these organizations 
were encouraged to refer children to the clinic. The following kinds of 
behavior were considered symptomatic of delinquency :** 


Bashfulness Gate-crashing Smoking 
Boastfulness Hitching rides Speech disturbances 
Boisterousness Iil-mannered behavior Stealing 
Bossiness Impudence Stubbornness 
Bullying Inattentiveness Sullenness 
Cheating Indolence Tardiness 
Cruelty Lack of orderliness Tattling 
Crying Masturbation Teasing 
Daydreaming Nailbiting Temper displays 
Deceit Negativism Thumbsucking 
Defiance Obscenity Tics 
Dependence Overactivity Timidity 
Destructiveness Over-masculine behavior Truancy from home 
Disobedience (of girls) Truancy from school 
Drinking Profanity Uncleanliness 
Eating disturbances Quarreling Uncouth personality 
Effeminate behavior Roughness Underactivity 

(of boys) Selfishness Undesirable companions 
Enuresis Sex perversion Undesirable recreation 
Fabrications Sex play Unsportmanship 
Failure to perform as- Sexual activity Untidiness 

signed tasks Shifting activities Violation of street-trade 
Fighting Show-off behavior regulations 
Finicalness Silliness Violation of traffic regula- 
Gambling Sleep disturbances tions 


® 

A total of 1,466 children were referred to the clinic, and of this number 727 
were considered as possessing undesirable personality traits or as exhibiting 
definite behavior problems. These 727 children were given five types of 
service, including psychiatric treatment, psychological testing and counseling, 
case work, group work, and tutoring in school projects. Emotional distur- 
bances were considered of major importance in 432 cases, 53 of which were 
treated with “deep therapy.” The staff estimated the effect of therapy in 
the 432 cases, judging that 18 percent had made “major improvement,” 
65 percent “partial improvement,” and 17 percent “no improvement.’’* 


#8 Sybil A. Stone, Elsa Castendyck, and Harold B. Hanson, Children in the Communit, 
Children’s Bureau Publication No. 317 (Washington: Government Printing Office, 1946), 
pp. 47-48. 

3° Ibid., pp. 70-72. 
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The studies of child guidance clinics generally indicate that from a fourth 
to a third of the children treated continue to be problems, and that ap- 
proximately a third manifest no further difficulties. One study showed no 
significant difference in the outcome of a group of children receiving psy- 
chiatric treatment in a clinic and a group not receiving such treatment.‘° 
Another study indicated that 47 percent of a group treated in a psychiatric 
clinic thirty years earlier had been arrested, as compared with 16 percent 
of a control group; sixty percent of the persons referred to the clinic for 
delinquency had arrests, as compared to 20 percent of those referred for 
neuroses or learning problems.‘* Modification of an “undesirable personality 
trait” undoubtedly is valuable to the individual and to society, but such 
modification does not necessarily mean that the individual in question will 
refrain from law violation. 

In general, the child guidance clinic seems to be only slightly more suc- 
cessful in dealing with its problems than do the institutions for delinquents 
and criminals. Doubtless this failure is due to the fact that the problem is 
not confined to the organism of the child, but involves wider social relation- 
ships in the family, the neighborhood, the institutions, and the general culture. 
However, the child guidance clinic is at a great disadvantage, both in pre- 
venting delinquency and in aiding emotionally disturbed children, for it 
cannot initiate treatment. It must wait for cases to be referred to it. 

Somewhat related to the child guidance clinic is the visiting teacher move- 
ment.‘* The visiting teacher, who is the extension agent of the school in 
problem cases, first appeared in New York, Boston, and Hartford, about 
1906, as the result of pressure from persons outside of the school system. 
In 1955, visiting teacher services were available in about 265 cities. The 
justification of the visiting teacher is that about 88 percent of the time of 
the child during the first eight years of school is spent outside of the school 
building. The school that is organized for delinquency prevention during this 
time can have a tremendous effect on its pupils.‘* 

4LaMay Adamson and H. Warren Dunham, “Clinical Treatment of Male Delin- 
quents: A Case Study in Effort and Result,” American Sociological Review, 21:312- 
320, June, 1956. 

å Lee N. Robins and Patricia O’Neal, “Mortality, Mobility, and Crime: Problem 
Children Thirty Years Later,” American Sociological Review, 23: 162-171, April, 1958. 

42 See Harry J. Baker, “The Visiting Teacher Program and Delinquency Prevention,” 
Federal Probation, 11: 3034, January, 1947; and Katherine M. Cook, The Place of Visiting 


Teacher Services in the School Program, Office of Education Bulletin No. 6 (Washington: 
Government Printing Office, 1945). 


43 For discussion of the role of the school in delinquency prevention, see William C. 
Kvaraceu, Juvenile Delinquency and the School (Yonkers: World, 1947); and Edwin 
Powers, “The School’s Responsibility for the Early Detection of Delinquency-Prone 
Children,” Harvard Educational Review, 19: 80-86, March, 1949; and U.S. Senate 
Subcommittee to Investigate Juvenile Delinquency, Education and Juvenile Delinquency, 
Interim Report, 84th Congress (Washington: Government Printing Office, 1956). 
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The visiting teacher receives reports from the regular school teacher re- 
garding attendance, scholarship, misbehavior in school, and other difficulties. 
On the basis of these reports the visiting teacher makes an investigation of 
the home and neighborhood with the purpose of tracing the difficulty to 
its source, and attempts control on the basis of this information. 

The visiting teachers can make the investigations and can deal with some 
of the difficulties, but, just as probation officers, they must depend for much 
of the constructive work on the other community institutions. Unquestion- 
ably, every school system should have a force of visiting teachers sufficient to 
deal adequately with the difficulties that the school children present. It is 
doubtful, however, whether they will be very successful in dealing with the 
children who reside in deteriorated areas and in demoralized homes unless 
there is some attempt to modify the personal groups of such children. 

A recent ten-year experiment in delinquency and crime prevention by 
methods which can best be described as case work revealed that the profes- 
sional workers’ efforts were not highly successful.‘ In the late 1930's, 650 
boys under twelve years of age were selected for the project from a list of 
about 1,900 names submitted by teachers, social agencies, police officers, 
and probation officers. Some of these boys were believed destined to become 
delinquent and others were not. The 650 boys were paired on the basis 
of about one hundred factors such as age, religion, intelligence, educational 
performance, personality, neighborhood, and social adjustment. The infor- 
mation regarding these factors had been obtained from social work agencies, 
schools, interviews with parents, and physical and psychological examinations 
of the boys. On the basis of these factors, prognostications as to probable 
delinquency also were made. One set of the matched pairs was randomly 
selected as the “treatment group,” while their “diagnostic twins” became 
the “control group.” The members of the treatment group were given help 
in educational problems, were given special counseling, guidance, and health 
Services, were taken on camping trips, efc. The contro] group members 
were given none of these services. After two or three years, 65 of the boys 
in the treatment group were dropped because they presented no special 
problems and were definitely nondelinquent; this left 260 boys in the treat- 
ment group. At the end of the experimental period, in 1945, 76 or 23.4 
percent of the 325 treatment group members had appeared in court for 
serious offenses and 90 or 27.7 percent had committed either serious or 


“ Edwin Powers, “An Experiment in Prevention of Delinqu cy,” j- 
can Academy of Political and Social Science, 261 : 77-88, Tas Cone 
and Helen L. Witmer, An Experiment in the Prevention of Delinquency—The Cambridge- 
Someryille Youth Study (New York: Columbia University Press, 1951). See also William 
McCord and Joan McCord, Origins of Crime: A New Evaluation of the Cambridge-Somer- 
ville Youth Study (New York: Columbia University Press, 1959). 


ER 
pA 


= 


Prevention of Crime and Delinquency 617 


minor offenses. Among the 325 control group members, the proportions 
were slightly Jess in each instance: 67 or 20.6 percent had court appearances 
for serious offenses and 85 or 26.1 percent had committed either serious 
or minor offenses. At the time of the original diagnosis, delinquent careers 
were predicted for 70 boys in the treatment group and for 68 in the control 
group; 23 (32.9 percent) of the members of this treatment subgroup became 
delinquent, and 27 (39.7 percent) of the control subgroup became delinquent. 
Similarly, “probable delinquency” was predicted for 163 members of the 
treatment group and for 165 members of the control group; 14.1 percent 
of the treatment subgroup became delinquent, as compared to 13.3 percent 
of the control subgroup. These differences are hardly significant, indicating 
that the treatment had little effect; they also cast doubt upon the feasibility 
of identifying “predelinquents” accurately. There was evidence, however, 
that the control group members who became delinquent were more persistent 
offenders than the treatment group members who became delinquent. 

5. Group work with near-delinquents. One of the significant developments 
in social work during the last two decades is group work. The development 
is to some extent based on the desirability of extending case work beyond 
the person and his family to groups of approximately the same age as the ` 
delinquent or near-delinquent who is being treated. Group work with 
delinquents and near-delinquents may be regarded as falling into two types, 
both of which were used in the St. Paul Community Service project. First, 
an individual is induced to become a member of a group, as a means of 
satisfying his needs as a person. The group may be a ball team, a hiking 
club, an art-crafts class, or it may be concerned with some other activity. 
While in this group, the person is given particular attention to aid him in 
adjusting to the group and to overcome tendencies considered to be conducive 
to delinquency. This type of group work is individualistic, concentrating 
on the problems of particular individuals; it is based on the same general 
philosophy and theory as individual case work.** One study revealed that 
group work agencies using this approach are not even “identified closely 
with the underprivileged and insecure elements in our population, nor with 
the age groups among which delinquency is most prevalent.”** 

A second type of group work consists in re-directing the activities of a 
group of persons, all or nearly all of whom are delinquents or near-delin- 
quent. One of the interesting early applications of this procedure was made 
by Keltner in St. Louis under the sponsorship of the YMCA. In one of 
the very deteriorated sections of St. Louis, which had been the headquarters 


S, R. Slavson, Creative Group Education (New York: Association Press, 1937). i 
4 Ellery F. Reed, “How Effective are Group Work Agencies in Preventing Delin- 
quency?” Focus, 28: 170-176, November, 1949. 
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of a notorious adult gang, Keltner attempted to re-direct the boys’ gangs 
so that they would be assets to the community. After a period of fifteen 
years, forty of these gangs, now turned into boys’ clubs, were carrying on 
their activities in this section, with an average membership of about 25 
members. Keltner stated that the members were seldom in difficulties with 
the police, that the older members assisted in developing similar groups 
for their younger brothers, and that the businessmen of the district 
whole-heartedly co-operated with the movement.t? In a recent program 
conducted in Central Harlem, trained workers were assigned to five street 
gangs and these workers attempted by informal methods to influence the 
activities of the gang. At the end of its third year, the program was judged 
successful.‘® 

Somewhat similar policies have been used in many other places, with 
varying degrees of success. The essential characteristics of this policy, as 
differentiated from other policies, is that some person attempts to enter into 
friendly participation with delinquent gang members and change them into 
law-abiding citizens, not as separate individuals, but as a group. 

6. Co-ordinating councils. Traditionally, case-work agencies, group-work 
agencies, child-guidance clinics, and character-building organizations have 
worked separately and independently toward achievement of the common 
goal, delinquency prevention. During the last generation, this tradition 
has broken down in many communities, and the work of the various agen- 
cies and organizations, both public and private, has been integrated by 
means of local “co-ordinating councils.” Like the Chicago Area Projects, 
these councils are based on the theory that local community resources must 
be mobilized if the community needs are to be met. Unlike the Area Projects, 
however, a co-ordinating council is a formal co-ordination of the agencies 
which deal with behavior problems or prevention of behavior problems, 
rather than a co-ordination of the residents of the community, The co- 
ordinating council usually is composed of representatives of the juvenile 
court, probation department, the police department and sheriff’s department, 
schools, churches, social welfare agencies, character building organizations 
such as the YMCA and Boy Scouts, and civic organizations such as parent- 
teacher’s associations and women’s clubs, However, there are wide variations 


€ Harold S. Keltner, “Crime Prevention Program of the YMCA, St. Louis,” in Sheldon 
Pag Eleanor Glueck, Editors, Preventing Crime (New York: McGraw-Hill, 1936), Chapter 
48 Paul L. Crawford, Daniel I, Malamud, and James R. Dumpson, Working with Teen- 
age Gangs (New York: Welfare Council of New York City, 1950); James R. Dumpson, 
“An Approach to Anti-Social Street Gangs,” Federal Probation, 13:22-29, December, 
1949. See also Walter B. Miller, “The Impact of a Community Group Work Program 


ee Corner Groups,” Social Service Review, 31:390-406, December, 
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in the specific types of organization.*® The council has the function of forming 
policies and promoting and carrying out the policies, It acts as a counseling 
body rather than as an agency.®° It attempts to advise, through a case study 
committee, regarding policies in individual cases, to determine, through a 
research committee, the community needs and resources, to build up and 
co-ordinate constructive community agencies, to promote public under- 
standing of the problems which welfare agencies face, and to eliminate 
community influences which lead to crime and delinquency." Usually, the 
assumption is that crime is a composite problem, caused by multiple factors 
or by personality defects.5* 

Many of these councils have been short-lived, finding little result from 
the co-ordinating efforts, perhaps because little was accomplished by the 
various agencies and organizations when not co-ordinated. Probably the 
major defect of the council plan is the failure to recognize the importance of 
participation by the persons who are to receive the services which the council 
co-ordinates. The Chicago Area Projects, in fact, developed as a reaction to 
this system of “foreigners” bringing a program into a local area. Some 
doubts have been raised regarding the claims of the co-ordinating councils 
which have been reported to be most successful. But there probably is a 
residue of substantial achievement from ‘the co-ordination of agencies which 
are independently working effectively." 

7. Institutional reorganization. Many persons have advocated widespread 
modifications of the general institutional structure and have done so from 
the point of view of prevention of crime and delinquency. Taft has suggested 
that only partial and temporary reduction in crime rates can be expected 
from the methods currently employed in the attempt to prevent crime 
and delinquency: repression, clinical treatment, special school classes for 
deviates, visiting teachers, character education, education of parents, case 
work and group work with parents and children, domestic relations courts, 


49 See John F. Hall, “The Administration and Supervision of Community Councils,” 
National Probation Association Yearbook, 1936, pp. 70-71. 

5° Kenneth S. Beam, “Community Co-ordinatiou,” National Probation Association 
Yearbook, 1937, pp. 47-76. 

ši National Conference on Prevention and Control of Juvenile Delinquency, Report 
on Community Co-ordination, Washington: Government Printing Office, 1947, pp. 3-4. 

ë? Lukas, op. cit. 

5 B, L. Coulter, “Prevention of Crime,” Proceedings of the American Prison Association, 
1932, pp. 15-31; Erle F. Young, “The Co-ordinating Council Plan in Los Angeles County,” 
Journal of Criminal Law and Criminology, 26: 34-40, May, 1935; Martin H. Neumeyer, 
“Co-ordinating Councils,” Sociology and Social Research, 19: 460-471, May, 1935; 
Henry W. Waltz, “Co-ordinating Councils for the Prevention and Treatment of Delin- 
quency,” Proceedings of the American Prison Association, 1935, pp. 92-102; Kenyon J. 
Scudder, “The Co-ordinating Council at Work,” National Probation Association Year- 
book, 1936, pp. 67-77; John M. Zuck, “The Probation Officer Participates in Delinquency 
Prevention,” National Probation and Parole Association Yearbook, 1948, pp. 282-286. 
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foster homes, club and camp programs, neighborhood reorganization, etc.® 
According to Taft, none of these cuts the “deeper roots” of crime. After 
acknowledging the tremendous difficulties and opposition which institutional 
modification would entail, he makes the following statement regarding the 
characteristics of a “crimeless society” : 


Since social change implies maladjustment, a crimeless society had best be static. To 
avoid culture conflict it should be internally homogeneous. On the economic side, a crime- 
less society must avoid excessive competition and greed for material gain and must be 
planned rather than chaotic. This would be essential to avoid such sources of maladjust- 
ment as relative failure, city slums, struggle for speculative gains, monopolistic advantages, 
and various types of exploitation. 

A crimeless society might have to reverse the trend toward impersonal relationships 
and restore the personalized culture of the past. It might need to restrict human freedom. 
It might resort to a return to religious superstitions as agencies of social control. Though 
different in some respects, such a crimeless society would seem more nearly to approximate 
Primitive or peasant society, than does modern society... . 

A crimeless society should also be largely free from preferential group loyalties which 
we have found to be at once so cherished and so productive of strife and crime. A society 
so homogeneous as we have indicated might perhaps accept and enforce a puritanical 
morality, otherwise it would seem to need a “new morality” permitting considerable free- 
dom of sex and other personal behavior. 

Perhaps the most basic change needed in the interest of crime prevention would be the 
incorporation in our culture of a genuinely scientific point of view which sees criminals as 
products. Such a society would not hold the individual criminal responsible, thoughit would 
continue to hold him in every way accountable for his behavior. 

The reader may decide for himself, first which of the changes needed to prevent crime 
he desires, and second whether the criminogenic conditions he would hate to sacrifice are 
or are not more desirable than crime prevention. A program of cultural change solely in 
the interest of crime prevention would be based upon the, perhaps false, assumption 
that a crimeless society is the one great good. It is not the task of the criminologist to 
determine what is the major social good.*: 


Saul Alinsky has similarly suggested that crime dnd delinquency must in 
the last analysis, be prevented through institutional reorganization, and he 
has initiated a program to achieve that reorganization. His program, variously 
known as the “Back of the Yards Project,” the “Industrial Areas Founda- 
tion,” and the “People’s Organization,” is not aimed directly at control 
of delinquency and crime. Instead, it attempts to eradicate “unemployment, 
undernourishment, disease, deterioration, demoralization, and other aspects 
of social disorganization.” The implication is that as these conditions are 
altered, crime and delinquency rates will decrease: 


54 Donald R. Taft, Criminology: A Cultural Interpretation (New York: Macmillan, 
1950), pp. 664-666, 

* Ibid., pp. 666-667. Reprinted by permission of the publisher. See also pp. 756~757 
of the third edition of this book (1956). 
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It is very clear that if any intelligent attack is to be made upon the problem of youth 
or the causes of crime the community council will have to concern itself with the basic 
issues of unemployment, disease, and housing, as well as all other causes of crime. This 
the conventional community council cannot do. It is not equipped to attack basic social 
issues, and its very character is such that it never was meant to do that kind of job. The 
community council organized to prevent crime will tell you that its function is in the field 
of crime purely and it has no place in such controversial fields as conflict between labor 
and capital, private vs. government housing, public health, and other fundamental issues. 
Intellectually and logically members of such a council will admit that one cannot hope to 
attack the causes of crime unless one gets into all the related fields, yet in actual practice 
they will vigorously abstain from entering any controversial field.... You don’t, you 
dare not, come to a people who are unemployed, who don’t know where their next meal is 
coming from, whose children and themselves are in the gutter of despair—and offer them 
not food, not jobs, not security, but supervised recreation, handicraft classes and character 
building! Yet that is what is done! Instead of a little bread and butter we come to them 
with plenty of bats and balls!** 


As an alternative to the conventional community council, Alinsky advocates 
the formation of local community “people’s organizations,” made up of 
the citizens of the community. In this sense, the program is similar to the 
Chicago Area Projects. It differs from the Area Projects, however, in at 
least three significant respects. First, the membership is wider; each local 
organization, such as a church, a union, an industry, a club, is represented. 
Second, the primary purpose is the development of groups composed of 
persons who are interested in their own welfare and are organized for political 
action to improve their welfare. Third, the ultimate aim is the development 
of a nation-wide federation of people’s organizations, involving millions of 
people; through such a federation powerful political influence could be 
exerted.5” 

While general institutional reorganization may be desirable, its relation to 
the control of delinquency is highly speculative at present. Those who are 
interested in the contiol of delinquency can find more justification for 
approaching their problem in the local community than in the general insti- 
tutional structure. The local community, to be sure, is not completely auto- 
nomous; it is affected in many ways by the general culture. This effect is pro- 
duced most obviously in great national disasters, such as wars and inflations, 
and also by the mobility and stability of the population which are related 
to the institutional structure. However, within a given institutional structure, 


56 Saul D. Alinsky, Reveille for Radicals (Chicago: University of Chicago Press, 1946), 
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wide variations are found from one community to another, and these varia- 
tions in delinquency rates seem to be related to the local rather than the 
national conditions. 
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